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To the Right Honourable 


PETER Lord KING 


Baron of OCKHAM, 
Lord Hicn CnaxceLLor of | 


GREAT BRITAIN 


Mx Lo Rp, 


J Preſume to beg your Lordſhip's by 
I for this Volume of Reports collected by 
my late Father Serjeant Carthew, not 
only from the exalted Poſt in which your 
Lordſhip juſtly preſides over the Laws of Eng- 
land, or trom your Lordſhip's well known Hu- 
manity and Eaſineſs of Acceſs; tho' both ſufh- 
cient Motives of themſelves; bur likewiſe be- 
cauſe I am well aſſured the Reporter himlſeltf, 
who had the Happineſs ro be very much 
known to your Lordihip, (was he now living) 
would have been Proud to have a Work of 
— — J 


Ti DEDICATION. 


His adorned with Your Lordſhip's Name, and 
come into the World under that Protection. 


| Theſe Reports, which are truly genuine, I 


did not Deſign ſhould have ever ſeen the 
Light; but 1 have lately been prevail'd upon, 


by the Importunity of ſome Perſons of Judg- 
ment, to print them, who aſſure me that they 
may be uſeful to the Profeſſors of the Law; 
and then I thought it my Duty no lon 


ger tO 


O O 


conceal what me in any Degree be ſervice- 
able to the Publick Good. It your Lord- 


ſhip ſhall condeſcend to be of the ſame Opi- 


nion, it will be the greateſt Satisfaction to me, 


who am Proud of this Opportunity of proſeſ- 


Mx Logrnp, 


Tour LoRDsnie's 


July 3d, 


Moſt devoted and moſt 


| Oledient humble Servant, 


Tho. Carthew. 
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NAME 8 of che CA 8 E. 8. 


Alphabetically iſpoſed, in ſuch double Order, that the Cas ES ; may be 
found by the Names either of the Plaintiffs or Defendants. 5 


0, B. Where verſus follows the F irt Name, it is that of the Plaintiff; where and, 
it is the Name of the Defendant. 


A. 
Bdy and Maſon. Page 67 
Abington Town*s Caſe. 499 
Abney & al' v. White, 301 
| Aby v. Buxton. I 
Acton and Gage. 311 
Adams and Prigg. 274 
Alanſon v. Brookbank. 304 
Alderton and Duke of Norfolk, 400 
Allen and Meredith. 115 
Alſtone v. Burſcough. 304 
Alſtone v. Hutchinſon. 176 
Alverſtone and The King. 469 
Andrews and Butcher. 446 


Andrews v. Sir Robert Clerke. Fe. is - 


and Kemp. 170 

V. Whirringham. 277 
Archer and Lamb. 266 
Argent v. Darrel. 507 
Aſhcomb v. Hundred of Eltham. 143 
Aſhton v. Therman. 429 
Atherton and Lawrence. | 282 
Atkinſon v. Corniſh. 446 
Atwood and Burr. 447 
Auſtin and Harriſon. 38 
Axton and Renew. 4 
Ayloffe v. Scrimſhire. 63 


B. Bacon 


= Nt — — — —— 
* 


7 he 1 able of the Names of the Caſer 


Bacon v. Dubariy. 
Baker and The King. 


Baker v. Lade. 


Balls and Patrick. 
Banbury, Lord, his Cafe. 


Bands v. Bodinor. 
Barker v. Damer. 


Barlow & al' and The King, 
Barns v. Bulware, 


\ Bartlet v. Viner. 

| Baſtard v. Hancock. 
- Beak v. Kent. 
Beak v. Tyrrell. 


Beakbeam 2 Goodwin. 
Beal and Feldown. 


Bean and Jones. 


Bear and The King. 
Bedinghem Pariſh v. Kingſton, 
Beech an Leonard Qui tam. 


Bennet + „ Gandy. 


——— Talbois. 
| Benden v. Scot. 
 BerisftordPs Caſe. 


Bernard and Freeman. 


Berry and The King. 
——- and Knight. 


| Bierly and The Duke of unden 


Birkbeak and Pullen. 
Berkenhead and Rudd. 
Birt and Haller. 


Biſhop of St. Davids v. Lucy. 
Bifle v. Harecourt 
Blackhall v. Eales. 


Blackman v. Cobbet. 


Blake v. Gell. 
Blandford and Cullitord. 
Bliſſe v. Smith. 


Bodinor aud Bands. 
and Jones. 


Bolney and Shermanbury Pariſh. 


Bond and Cheively. 


Bonner v. Hill. 


Bonney and The King. 
Boreham v. Waltham Pariſh. 


Boſon v. Philer 


I 


| Boſon v. Sandford. 
Boſworth v. Ridgly. 
Bowers v. Cook. 
Bowles and Coan. 


Page 412 | Bows and Jones. 


6 | Brace and Leigh. 


253 and Pennoyer. 
390 Bradbour v. Kennedale, 
297 | Bradſhaw v. Swanton. 


377 Bradſhaw and Yeomans. 


182 Brandlin v. Milbank. 


293 | Brandon and Wangford Pariſhes. 


121 | Brewſter v. Kidghill. 
2.51 | Brickwood v. Fanſhaw. 


361 | Bridewell Precinct's Cafe. 


195 | Bridges v. Horner. 


31 | Bridges and Nightingale and Fowles. 


468 | Briggs and Broddock. 
238 Britton v. Cole. 
213 | Broad v. Piper. 

407 Broddock D. Briggs 
316 Brook v. Cock. 


290 Brookbank and Alanſon. 
178 Broom and Chumley. 


382 and The King. 
275 | Brown v. Farndale. 
424 v. Franklin. 
378 and Herring, 


222 | Bruges v. Searle. 


26 Brunetti v. Lewen. 


519 Buckly v. Collier. 


453 | Bulware and Barns. 
144 Burchet v. Durdant. 
380 Burges and Incleden. 
12 5 SN and Hool. 
Burnell and Groenvelt. 


3 3 Dr. and The King. 


254 Burr v. Atwood. 

200 Burroughs and Fontzele. 
232 Burſcough and Alſtone. 
498 Bury and Philips. 

377 Buſh v. Coles. 


370 Butcher v. Andrews. 


279 and Chapman. 
99226 v. Porter. 
433 Buxton and Aby. 

397 

206 


Page 58 


69 
363 


122,179 


225 
343 
404 
164 


50 


373 
v3 


449 
438 


147 


415 


230 
131 
263 
441 

97 
265 

49 


504 


402 
398 
91 
474 
22 


219 


The Table of the Names of the Caſes. 
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Co 


Cage & Ux* and Harriſon. 
Cardy and Hawkins. 
Carter v. Cawthrope, 
Carter v. Davis. 
. Dowriſh. 
Carrel v. Edwards. 
Cary and Mathews. 
_ Caſhford and Dawny. 
Caverly v. Leving. 
Cawthrope and Carter. 
Chamberlain v. Harvey. 
Champion and The King. 
Chancellor and Dobertine. 
Chandler and The King. 
Chapman v. Butcher. 
- v, Derby. 
| Chedwick v. Hughes. 
Cheeſman and Starkey. 
Cheively v. Bond. 
Cheſter (Biſhop) and The King. 
Cheſterfield Pariſh v. Waltham, 
Chetham v. Sleigh. 
Chetle v. Lees. 
Child v. Harvey. 
Child v. Sands. 


| Chorley v. Haſle wood. 


Chumley v. Broom. 


501, 


95, 


Church-wardens of Northampton. 
Clerk (Sir Robert) and Andrews. 


—— MW and Linley. 


-—— v. Moor. 

and Watſon. 

Cley v. Snelgrove. 

Cloberry v. Biſhop of Exon. 
| and Woolridge. 
Coan and Bowles. 

Cobbet and Blackman, 
Cock and Brook. 

Cocks and Molely. 

Cole and Britton. 


and The City of London. 


122,1 


Cole & ux and Knight & Donning. 


Colegrave and Jackſon. 
Coleman v. Shir win. 


Coles and Buſh. 


11100 


Collier and Buckly. 


Collinfon and Stokeld. 


Colliton Inhabitants aud The King. 


Connet and Courtney, 


| Cook*s Caſe. 


Cook and Bowers. 
and Brook. 
and Darberſon. 
and Hawkins. 
and Rogers. 


v. Tucker. 


Cooper & aP and Drake, 


and Giles. 
Coot v. Lynch. 

Cope and Glover. 
Corniſh and Atkinſon, 


| Coſen and Tippin. 
Cotton v. Johnſon, 


and Lane. 


| Courthope and Hibbert. 


Courtney v. Connet. 
Cramlington and Evans, 
Creamer v. Wicket. 


| Crocker and Tonkyn. 


Crofts v. Harris. 
and Spark. 


| Croſſe v. Gardner, 
| Croſſe v. Hunt. 
| Cudlip v. Randal. 


Cudmore v. Honewood. 
and Simonds. 
Culliford v. Blandford. 
Cupper and Hall. 


Curry v. Stephenſon. 


Daffe and Venables. 


Dalbury v. Foſton Parish. 


Dally and Silly. 
Damer and Barker. 


Danby and Gerrard. 


Darbiſon and Cook. 


338 | Darby and The King. 
97 | Darrel and Argent, 


2.32 


Davis and Carter. 
b 


Page 251 
Collins and Plymouth Corporation, 
Colliffgwood and Lampton. 


230 
282 
208 
281 
436 
120 
363 

+44 


288 
213 


235 
339 
113 
135 
460 
205 


446 
1 
109 


276 
436 


187 
432 


3 


99 


202 - 
1 


257 
232 
268 


235 
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Davis' Bail and Fortune, 


Davis v. Spced. 


D. Stringer. 
Dawny v. Caſhford. 


Day ænd Harpur. 


Deering and Goring. 
Delabaſtide v. Reynil. 
Derby and Chapman. 


Dickens v. Greenvil. 


Dilliſton and King. 


Dobertine v. Ch: ancellor. 
Dodſon v. King. 


Dowriſh and C: arter. 


Doyley v. Walker. 


Drake v. Cooper & al. 


Dubarry and Bacon. | 
Duke of Norfolk v. Alderton. 


Duppa vv. Gerrard. 


Durdant aud Burchet. 


Duprat v. Teſtard. 


E. 
Fales and Blackhall. 


Earls (Sir Tho.) Cafe. 
Fbden and Vinkinſtone. 


Eccleſton v. Speke. 
Edmonds v. Probert. 
Edmondſon v. Walker. 
Edwards and Carrell. | 
Edwin, Fleet and Riding. 


Fllard and Yard. 
Eltham Hundred and Aſhcomb. 


Erbo and Mathews. 
Etherick and Stephens, 


Evans v. Cramlington. 
Everard and Ward. 


Exeter (Biſhop) and Cloberry. 


(Biſhop) v. Hele. 
Exton and 3 


E. 


Fairfax and The King. 
Falkingham and Gumble, 


- Fanſhaw and Brickwood, 
Farndale and Brown. 


2 


Page 4 


35 


262 
354 


; 


Feldown v. Beal. 
Felgate ad Turner. 
Ferrers v. Miller, 
Fiſher v. Pomfret. 


Fleet, Edwin and Riding. 


Faden V. Haines. 


Fontzele v. Burroughs. 
Foot and Hele. 


| Fortune v. Manucapt. of Davis. 


Foſter aud Henderſon. 
and Parkhurſt. 


Foſton v. Dalbury, Parifhes 


Fotch & al' and Fuller. 
Franklin and Brown. 
Frederick v. Gosfright. 
. Hook... : 


Freeman v. Bernard. 


Friend and Shotter. 
| Fuller v. Fotch & al'. 
| Furſden v. Moor, 


Gage v. Acton. 
| Gale v. Noble. 


od CY 
Gallwich and The King, 
Galle and The King. 
159907 and Bennet. 
Gardner and Croſſc. 

and Pool. 


Garnet and Shuttleworth. 


Gatehouſe and Row. 
Gately and The King. 
Gelder and Morris. 


[Gell and Blake. 
| Germy and Tallant. 


Gerrard v. Danby. 
and Duppa. 
Giles v. Cooper. 
. 
Gillam v. Harnage. 


Gilmore v. Harris. 


| Glover v. Cope. 

. | Gold & al v. Strode. 
Goodwin v. Beakbean. 
Goring v. Deering, 
Goalrignt and F rederick. 


—— — — — 
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of the Names of the Caſes. 


(Gree v. 2 2 

Green aud The King. 
Greenvill and Dickens 
Greenvil and Seymour. 
Greſham aud Woodyer, 
Groenvelt v. Burnet]. 
Gumble v. Falkingham. 


HI. 


Hacket v. Herne. 

Haines and Foden. 

and The King. 

Hall v. Cupper. 

Halls Tertenants and Panion, 
Hall v. Wyborn. 

Hallet v. Birt. 
Hammond v. Purſel. 
Hancock and Baſtard. 
Hankyn and Jennings. 
Hanſon v. Leverſage. 
Harecourt and Bifle. 
Harnage and Gillam. 
Harpur v. Day. 

Harris and Crofts. 

and Gilmore. 

and Hinks. 

and The King, 

and Parker. 

D. Pett. 

tHarrilan v. Auſtin. 

Cage & UX'. 
u & Ux' and Williams. 
Hart and Giles. 


"7, 
8 


+21, 


£20. 


Hartfield Inhabitants aud The King. 


Harvey and Chamberlain, 
— and Child. 

— and Newcomb. 
Haſlewood and Chorley. 
Haſtings and Heyling. 
Hatton and Holland. 
Hawkins v. Cardy. 

. Cook. 

S. Rous, 


— 


Heath a Switt. © 

Hedges aud Tucker. 
Helbot and Thursby. 
ele and The Biſhop of Exeter. 


Poge 245 


421 
158 
283 
415 
497 
215 


{ Hele 2. Foot. Page 13 
Henderſon v. Foſter. 485 
Henley & al' and The King. 388 
Herbert v. Waters. 362 
Hermitage Inhabitants and The King. 
11 3 
Herne and Hackct. 7 
Herring v. Brown. 22 
Hertford Town and The King, 463 
Heſter and Redſhaw. 35 
Heyling v. Haſtings. 470 
Hibbert +». Courthope. 276 
Hibletwaite d. Palms. 84 
Hicks and Treverton. 185 
v. Woodiſon. 392 
Hiliard v. Jennings, 514 
Hill and Bonner. 433 

— and Jones. 224 

— v. Vaux. | 461 
Human & Ux' v. Horc. 247 
Hinks v. Harris. 271 

| Hobbs and Leaver. 224 
Hobbs qui tam v. Young. 162 
Holland D. Hatton. 414 

. v. Serjeant. 469 

3 v. Exton. 246 

| Honewood and Cudmore, 18% 
Hook and Frederick. 13 
Hool v. Burgoine. 304 

| Hore and Hilman & UX. 247 
Horncly and Williams and The King. 

1. SY 


Horner and Bridges. 


_ 230 
Hornſey Inhabitants and The King, * 
Howard v. Pitt. 236 

v. Tremaine. 265 
Huckle v. Wye. 239 

Huggins v. Wiſeman. 110 
Hughes and Chedwick. 404 
HulPs Caſe. 14 


Hunt and Croſſc. 


99 
| Huntington Pariſhioners and The King. 


Tr 287 
Huſſcy v. Jacob. 356 
Huſy and Sanders. 8 
Hutchiſon 6:4 Alſtone, 170 


©: 7 Jackion 


1 he Table of the Frome of the 7 


J. 


Jackſon d. Colegrave. 
. v. Piggot. 
Jacob and Huſley. 
James and The King. 
Jefferies v. Legendra. 
ö . 
| v. Watkyns. 
Jentreer v. Jenkyns. 
Jennings v. Hankyn. 
———— and Hiliard. 
Incleden v. Burges. 
Ingram and The King. 
Johnſon and Cotton. 
v. Long. 
Jones „„ 
v. Bodiner. 
v. Bows. 
v. Hill. 
— v. Morley. 
Jordan v. Powell. 
lveſon v. Moor. 


K. 


Keech and Knight. 
Kellow v. Rowden. 
Kemp v. Andrews. 

— and The King. 
and Smith. 


| Kennerdale and Bradbourn. 


Kent and Beak. 
Kidghill and Brewſter, 
 Kidgly and Salter. 
Kilby and Skinner. 
Killigrew v. Sayer. 

Killingworth and Temple. 
King v. Dilliſton. 

——— and Dodſon. 
King & Ux v. Phippard. 
The King v. Alverſtone. 

—— v. Baker. 

v. Barlow & aP. 
— L. Bear. 

v. Berry. 

2 


2 


Bonney. Page 72 
Broom. 398 
Burnell. (Dr.) 478 
Champion. 156 
Chandler. 501, 50 8 
Cheſter (Biſhop). 4.40 

_ | Colliton Inhabitants, 221 
Darby. e 
Dean and Chapter of Nor- 

wich. . 

Fairfax. 94 
Gallwich. 297 

| Galle. 465 

| Gately, 198, 366 
Green. 421 
Haines. h 320 
Harris. 496 

| Hartfheld Inhabitants. 222 

| Hebridge Pariſh. 1 
Henle & . 388 

5 Farming Inhabitants, © 7 

1 239 

Hertford Town, | 503 


I Hornely and Williams. 388 
The King v. Hornſey Inhabitants. 212 
1 I Huntingdon Pariſh. 287 


8 220 
Ingram. 383 
Kemp. 350 
Larwood. 306 
| London (Biſhop) and Dr. 
. Eancaſter;- „ 
Marriot. „„ 
Martin. 38 
Moor. 161 
| Morris. 448 
I Malden Pariſh. 0 
| Norwich (Dean and Chapter 
of) , 
Pain. | 405 
; Peckham. „„ 
Rains. 457 
| Rees. 393 
Roberts. 226 
| Rogers. | 2 
Row. 25 199 
Thorp & al. 384 
Titſhall. 346 
Ei 317 


The 


E he T able of the Name: of the Taſer. 


The King v. Walcot. 


v. Warrington. 


Kingſton N Bedingham Pariſh. 


Knight d. Berry. 


——- and Donning v. Cole & Uv. 


v. Keech. 
b. Symms. 


Lacy v. Williams. 

Lade and Baker. 

Lake v. Raw. 

Lamb v. Archer. 
Lambert's Caſe. 
Lambert v. Thurſton. 
Lampton v. Collingwood. 


The King. 
Lane ©. Conton, 
Langford and Rice. 
D. Webber. 
Larwood and The King 
Law and Murgatroid. 
aud Wilſon. 
Lawrence v. Atherton. 
Lawlon v. Story. 
Lea v. Libb. | 
 Leaver and Hobbs. 
| Lee's Caſe. 


Leech (Sir Simon) Bis Caſe 


—— v. Thomſon. 
Lees aud Chetle. 
Legendra and Jefferies 
Leigh. v. Brace... 


Lenthal ard Rottenhoffer. 
Leonard qui tam v. Beech. 


Leverfage aud Hanſon. 
Leving and Caverly. 
Lewen and Brunetti. 
Lewis and Maſters. 

and Vaughan, 

_ v. Weeks. 

Libb and Lea. 

Linſey v. Clerke Mil'. 
Lifle's Cafe. _ 

Liſle aud Wharton. 


London Biſhop and Dr. Lancaſter and The 


King. 


Page 348 


214 
516 


26 


118 
271 


204 


472 
253 

8 
266 


170 


108 


282 
Lancaſter (Dr.) and OP of London and 


313 
487 
140 

9 


306 


116 


331 
282 


321 


1 


955 


33 


224 


169 
230 


435 


167 


216 


343 
136 
290 
156 
448 


129 


344 
22 
85 


33 


Midgeley 


390 


| 


394 | 


263 


3.1.3 


London City V. Clerke: 

V. Vanacre. 
————- Sherifts and Smalcomb. 
Long and Johnſon. 

—— and Reev. 

and Reynel. 

and Theobald. 
Loveday and Winter, 
Loyel ace (Lord) his Caſe. 
and Midgley & al. 
Low and Pepis. 

Loyd v. Ogle. 


Lucy and Biſhop of St. Davids. 


Lydcott v. Willows. 


Lynch and Coot. 


M. 
Machin v. Moulton. 
Mayhoe and Rogers, 
Mallack v. Speering: 


Manning and Rowsby. 


Marlborough Inhabitants and 
Rivers. | 

Matriot and The King; 
Martin and The King. 

- D. Wilsford. 7 
Maſon v. Abdy. 

Maſters v. Levis 

Mathews v. Cary, 

v. Erbo.. 

Mellor and Parker. 
Meredith v. Allen. : 
Merrel and Simpſon. 

& al' v. Lovelace. 
Milbank and Brandlin. 


Oe 
Miller and Ferrers. 


Mordant v. Thorold. 


Moor and Clerk. 


and Furſden. 

and Ivelon. 

-— end The King. 
Morley and Jones. 

Morris v. Gelder, 

and The King. 

and Sir Joſeph Tyly. 
Motely v. Cocks. 
Moulton and Machin. 

and Prince. 


3 
_ * 


Page 181 


480 


216 
158 


Wootton 


7. he Table of the Namer of the Caſes. _ 


5 


Murden Pariſh 755 The King. Page 28 Par rick and Pain, Page 191 
Murgatroid d. Law. 116 Patrick v. Balls. 390 

Pawlet and Nichols. 302 

Peckham and The King. 40 

N. Peirce and Smith. 100 

| Pembroke (Lord) Y Ca, 111 
Neath g. Reeve. 293 | Pennoyer v. Brace. 404 
Newcomb v. Harvey. 161 Penroſe v. Weiſh & al. 17 

Neveton _ Quilter. 151 Pepys v. Low. 2 
ZI Trigg. 149 | Pett and Harris. 374. 
Nichols by Pawlet. 302 Pett v. Wingfield Inhabitants. 231 
Nighthingale and Fowles v. Bridges. 131 | Philer and Boſon. 206 

Noble and Gale. 432 Philips v. Bury. 1380, 319 
Norfolk Duke) and Alderton. 400 | Philips ad The Biſhop of Salisbury. 505 
Norris and Tilney. 519 | Phippard and King & Ux'. 280 

Sas e Church-wardens. 118 Pickering and Oldham, 376 
— Mayor and Church-wardens. 152 | Piggot and Jackſon. | 459 

 Norw ich (Dean and Chapter) and The | Pilkington and Sir Peter Rich. 171 

King. CO, 450 | Piper and Broad. 97 
e Pitcher and Tovey. 177 

Pitt and Howard. 236 

O. Pliſſe v. Smith. 498 

N - | Plymouth Corporation v. Collins. 230 
Obrian d. Ram. | 30 | Pomiret and Fiſher. 003 -- 

Y, Ogden . Wileman. 152 Pool v. Gardner. . 463 | 

Ole and Loyd. | 278 | Pope and St. Leger. 322 
Oldham v. Pickering. 376 Porter and Butcher. 243 

Oliver and Gree, 245 Powel and Jordan. 57. 
Orbel v. Ward, 54 | Prigg v. Adams 274 
Oriel & al' and Rawlinſon. 96 | Prince v. Moulton. 386 

- Ormond (Duke) v. Bierly. 519 | Prior and Roſewell. 454 
Oſmere v. Sheafe. 307 | Probert and Edmonds, 338 
Owen and Sanders. 426 | Prohurſt's Co/e. 168 
Res Puleſton v. Warburton. 401 

: en d. Birkbeak. 453 
P. Palmer. 328 
Purfell 75 Hammond. 70 
Page v. Stedman. 364 
Watts. 208 
Pain 55 The King. 405 Q: 

L. Partrick. 191 1 
Painter aud Shadow. 424 Quilter v. Newton. Ex 

Palmer and Pullen. 228 
Palmes aud Heblethwaite. 84. 

Panton v. Tertenants of Hall. 105 R. 
Parker v. Harris. % 

D. Mellor. 398 Rains a The King. 422 
Parkhurſt v. Foſter 417 | Ram and Obrian, 30 
Parkins v. Titus. 12 | Randal and Cudlip. 202 

Parkinſon's Caſe. 92 | Raw and Lake. 8 
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The Fi able of the Names of the Cafer. 


Rawlins V. 8 
Rawlinſon v. Oriel & al'. 
Redſhaw v. Heſter. 
Rees and The King. 
Reev v. Long. 

Reeve and Neath. 
Renew 0, Axton. 
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Term. Sanct. Trin. 


— 3 Jac. II. 1n Banco Regis. 


| Rogers werſus Mayhoe. Hill. 2 & 3 Jac. II. 
e : 


— be Plaintiff bzought an Aion of Debt on a Writ of ber de. 
Judgment obtained in B. K. and the Defen- f cannot be 


leaded in Bar to an 


dant pleaded in Bar, that he ante diem impe- Action of Debt on a 
trationis Billæ prædictæ had brought a Writ of Judgment. 
Erro2 on that Judgment which was ſtill depending; and 1 F f 4b. 
upon a Demurrer to this Plea it was adjudged, that; Lev. 30%. 
this Matter could not be pleaded in Bar, tho' it might be in 388: 


, , | Sid. 239. 
pleaded in Abatement, as may be ſeen in the Caſe next comb. 2 


| | - FRY Comb. 229. 
following ; and thereupon the Plaintiff had Judgment. 158 infra, & poſt 


Aby werſus Buxton. Hill. 2 & 3 Jac. II. 
r 15 


DIS was likewiſe an Action ok Debt on a Judg⸗ Where it was plead- 
1 ment had in B. K. and the Defendant pleaded in en, baremene 
Abatement, that he ante diem, &c. had b20unht a Uirit of 4 8 OM 
Erro on that Judgment which was ſtill depending; and 
Upan a Demurrer to that Plea, it was adjudged that the 
Writ Gould abate, e . 
The Repozter makes a Quære in this laſt Caſe, and vide pot 136. 
refers to the Cale ok Rottenhoffer c2r/#5 Leuthall, where Show. 146. 5. © | 
— 3 =. SELL | 


2 


Term. S. Trin. 3 Jac. II. B. R. 


it was adjudged to the contrary, 0 that a Writ of 


Rowley - verſus „Erro: depending 18 1 [G3 Bled to an Ackian of Debt 


Roy ſton, Trin. 
Will. B. R. Rot. 


600. Don a Judgment; and cited a * Caſe where, in an Alion 


Skinner 590. S. C. of Debt on a Judgment, the Dekendant pleaded a CUlrit 


Dyer 32. 

Cro. EL 557 
2 Vent. 261. 
3 Lev. 396. 
A Rod 247 
Raym. 100. 
i Mod: 121 
1 Sid. 236. 


Salk: 6606 


* Ciift's Ent 67 


Curia. 


of Crro2 depending, neither in Abatement, nor in Bar, bur 
cancluded his Plea thus, (viz.) Petit, &c. if he would be 


compelled to make any farther Anſwer, pending thar 


Crit of Erroz; and this was adindged ill; and the 


Ockendant was ruled to anſwer over. 


Doyley werſus Walker. Hill. 2 & 3 Jac. II. 
Rot. 1 1 5 
00 IRE Facias again an Exetutoz (upon a Judgment 


in Sjeſtment againct his Ceſtatoꝛ) quare plenariam 
poſleſſionem, &c. & Executionem de damnis, &c. habere non 


debet; the Dekendant pleaded a keivoldus Plea, to which 
the Blaintifk demurred. 


And now the Cotnſel fo? the Defendant waived the 


- Plea, and took Exceptions to the Writ, (viz.) becatiſe the 


Octendaiit who was Exccutoz is not named, 02 ſet koꝛth 


in the Crit to be Certenant of the Lands recovered; 


and it ſhall not be intended that he was, becauſe a Deken⸗ 
dant in Ezecment is always kuppoled ta be a Diſſeiſoz, 
and that by his Death the Lands delcend to his Deir 
at Law; and therefoze fo2 Dekault of this Allegation, 
the Plaintiff cannot have Judgment fo2 the Poſſefi:on, 02 
Damages, becauſe the Writ being net good fo2 Part, is 


: bad fo2 the Whole, 


The Court inclined to that Opinion, which the Plain⸗ 


tiff perceiving, brought a tiew Crit of Sci fa, and 


mended the Fault. 
But the Repo2ter was of Opinion, that the JAaintiff 
in this Caſe might pray to have Execution, &c. (ſuo peri- 


culo); and fs2 this ſee 3 Cro. 872. lo where a Sci' fa' is 
brought to have Execution of Seiün, &c. upon a Judg- | 
ment in a real Action, and the Tenant is warned, and 
pleads 3 Non— Tenure. 


I 


Renew 


Term. S. Trin. 3 Jac. IL B R. 3 


Renew verſus Axton. Hill. 2 & 3 Jac. II. 
Rot. 708. 


JS was a ſpecial Adion on the Caſe on a Bill Statute of Limitat 
of Exchange bzought by the Indorſce again the ons, a good Plea o 


5 an Action brought on 
Drau E a Bill of Exchange. b 


The Dekendant 'Proteſtando, that the ſaid Bill of Er- 1 Dany. 78. p. 14 
change did not concern Merchandize between Perchants, 8 1 
their Fa#02s 02 Servants, pro placito quod ipte non al- 8 
ſumplit ſuper ſe infra ſex annos, &c. 

The Plaintiff demurred to this Plea, ſuppoſing a 
Bill of Exchange to be a Specialty, and io not within 
the Statute of Limitations; but the Court was of an- 
other Opinion, (viz.) that it was a good Plea, and la 


gave J udt nent mM the Octend dant. 


Dickins Verſus Greenvill. Hill. 21 & 22 
Car. II. Rot. 110% Poſt 158. 


N Cjetment a ſpecial Gerdi was found, which de- ma ome —_— 
pended in Argument until Eaſter-'Term 3 Jac. 2. At ding he A dien a 
which Time the Term ſet koꝛth by the Plaintiff in his Rule was made toen- | 

Declaration expired; and thereupon the Court was ©. de Ce t. 
moved fo2 a Rule to enlarge the Term, and the Deken⸗ Hutchins ver. baſſe 
dant was required to conſent, which he rekuling, the Pan 
Court, upon pꝛoducing e ancient Rules made in ſuch comb. 90. 8, . 
Cales, vid * enlarge the Term without ye Content of - 7 321. 


the Defendant. | 6 | Mod: 136, 8 


Comb. 77, 110. 
ner I Wo 


Smith N Tonſtall. Hill. 2 & 3 Jac. II. V. bot 46 
Lcd Rot. 69. RA ren - 


| a ſpecial Aion on the Caſe, the plaintiff declared 48ionwilllie againd 
as Adminiſfrato2 durante ninore ætate of R. S. Exc- 9 Foros for 
cutor of the laſt Mill and Teſtament of R. S. his Father, by Foe TOM 
letting fo2th, that the Teſtato2 R. S. in his Life- Time ue. 4 £22 
had obtained a Judgment fo2 100]. againſt W. 8. who © wa. 
was likewiſe indebted to the Teſtatoꝛ in another 100 1. 
fo2 Rent; and that, after the Death of the ſain Teftatoz, 
ye Plaintiff had Judgment on a scire facias to have 


B 2 . ecution. 


— — 
DO ET - — —— — nt 
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Exccution, &c. and that he intending io take otit Exe: | 
ctitionn, and alſo to bzing an Action of Debt fo2 the 
gent in Arrcar, (the ſain W. S. being then poſſeſſed of 
Goods ann Che ttcis ſuſßcient to dilcharge the whole) 
which being very well known to the Oekendant, he of his 
Malice and Covin with the ſain W. S. did conſpire to 
_ defeat the Plaintiff of his Execution, and of recovering 
the Moncp fo2 Rent Srrear, be the ſaid W. S. to 
conkels a Judgment fo? 160 l. (of ſuch a Term) to one 
W. N. ubi revera the ſaid W. S. did not owe any Thing 
to the ſaid W. N. and that he ſued out Execution upon 
this feigned Judgment, by Girtue whereof 5 {cisd all 
the Goods and Chattels of the faid W. S. which he 
elloined to Places unknown, and converted to his own 
Aſe, by Reaſon whereof the Plaintiff loſt his Debt. 
The Mekendant demurred ts this Declaration fo2 
Matter in Law, ſuppoſing that this Adion would nor 
lie: but it was adjudged that the Action would lie, and 
5 thercupon the Defendant "Vonſtall b2ought a Uirit of 
firmed. in Parliament, where the Judgment was af- 
rmed. 588 | 


Fortune verſus Manucaptors of Davis Hill. 
3 Jac. II. Rot. 73. 


. ire Facias upon a Judgment obtained againſt Davis 
- plication makes it ill. O (the Principal) to Have Execution againſt his Bail, 
2 Danv. 248. P. 1. who plead Executio non, &c. quia dicunt quod ante emana- 
tionem prædicti primi Brevis de Scire facias, ann before 

the Iſſuing fo2th alicujus Brevis gf Ca. fa. againſt the Pꝛin⸗ 

cipal, he (the Pꝛincipal) died; & hoc, &c. 
| The Plaintiff replied, that the Principal is living, 
See 6 HI. 7. 6. how (Viz.) at H. in the County of, &c. and“ traverſed, that 
boch Traverſeought he died before the Jſſuing fozth of any Ca. ſa. and upon a 
© Mod. 167. Demurrer to this Replication it was objefted, that the 
Plaintiff had traverſed the Death of the Paincipal ante 
emanationem præd' Brevis de Ca. ſa. when there was na 
ſuch TUrit ſet kozth by the Dekendants in their Plea, 
but only a general Allegation, (viz.) ante emanationem 
alicujus Brevis de Ca. ſa. which is incertain; therefoze the 
Plaintiff in his Replication ought to have let foꝛth the 
certain Time when the Ca. ſa. iſſued againſt the Pꝛincipal; 
and that the Sheritk returned Non eſt inventus; like 


I | Debt 
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Debt on a Bond fo: Perkozmance of Covenants in an hs, 
Indenture; the Defenvant cannot plead Perkozmante ge.; Len z J. b. 
erally without letting fo2th the Indenture. 

And fo2 this Reafon the Replication was adjudged © 
ill; and the Colirt being ready to give Judgment, the 
Plaintiff pꝛaped Leave to diſcontinue ; which was granted. 


Evans verſus nige. Paſch. 2 Jac II. 
Rot. 192. 


ÞJ S was a werial Afion on the Caſe bought _up- - ps 296, 30). 
on a Bill of E xchange ; which Was thus: C hc De⸗ 3 on a Bill of 
kendant Cramlington dꝛew a Bill of Erchange fo2 500 J. Exchange againtt the 
upon one Rider, payable at 25 Days Sight to one Price e e brought by 
02 Odder, fo2 the le of one Calvert; Price indozſed this luer 
Bill to the Plaintiff Evans, which was accepted by Rider, Skinner 264. S. C. 
but he did not pay the Money an the Day; and thereupon ; oc 125 85 c. | 
the Plaintiff Evans who was the Indoric< brought this 3 Rep. 46. . 
Action againſt Cramlington the Drawer. 
The Dekendant Cramlington (akter Oyer ok the Vill) vel. 23. 

pleaded that Calvert (who was named the Ceſtui que Uſe 7 Fn 4 ol 
in the Bill) was an Ollicer in the Exciſe, and indebted Snow. 125. 
to the Ring in ſuch a Sum, and that upon an Exche⸗ 125 242. 
auer Pꝛocels at the Suit ok the King, this 5001. was Guy . 585 
extended in his hands. 385, 401, 466. 


And upon a Demurrer to this lea, there were; . 135 

two Points made: . 
1. Uhether by the Wozds of the Bill, Calvert had ſuch 

an Intereſt in the Boney, that be fore it was paid to 

Price, 62 Ozder, it might be extended as the proper 

Goods of Calvert, ko: his Debt due to the King; 62 

whether he had only an cquitable Right to receive and 

have the Money after it was paid to Price. 

2. Whether Price had ſuch an Jntcreſt in the Yoney 

by 1 Wozds ok this Bill, that he might lawfully in- 

dozſe and aſtinn it to another by the Cuſtom of Mer⸗ 


Lhants; oz whether he had only a bare Authority to re— 
ccive it koꝛ the de of Calvert. 


And afterwards in Eaſter-Term x Will. it was ad- 
judged by the Chief Juſtice Holt and the Court fo2 the 
Plaintiff; becauſe Calvert had only an cquitable Intereſt, 
and not a lawful one, to have the Monep; fo2 he could 
not m: untain an Action on this Fill againſt Rider. 


Belides. 


3 1 —— — 
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Beſides, the Indozſement ok it by Price to Evan, 
(the Plaintiff) was foz Ualue received of the Plaintiff by 
Price, and fo he received that very Money ta which Cal- 
vert had an Equity; and therefoze he was reſponſible in 
Equity to him; but the Sum demanded by the Plaintiff 

Evans is not that Sum, but another due to him fo2 Ca⸗ 
{ue received, in which Sum Calvert was not concern d; 
and fo2 theſe Reaſons the Boney now in Demand was 
18 extendable; and therekoze this Plea was adjudged 

Atkterwards the Ocfendant bꝛought a Crit ok Erro2 in 

the Ercheguer-Chamber upon this Judgment, and in 

Eaſter-Term 2 Will. &c. the Judgment was affrmed. 


The King verſ#s Baker. 


5 1 of King's DE Defendant was indixed and convited. 1 
ench never gives 


judgment upon a 1 Kingſton upon Hull, fo2 ſpeaking ſeditious Wo2ds, 
- Conviction in ano- &c. and the PDꝛoceedings being removed into B. R. by 


on Bait 2 Certiorari, the Court was moved to give Judgment. 
1 Mod. 35. Burt this Potion was oppoſed, becaule it was irregtt- 
eb. 594 lar; fo the Court of King's Bench never gives Judgment 


 #vpon a Convittion in another Court; but the Pꝛactice is, 
tik, (after Iſſue joined in another Court) and the Indick- 
ment is removed, the Party is always admitted to watve 
the Iſſue below, and to plead de novo, and to ga to a 
Trial upon an Iſſue joined in this Court. 
The Court dire#cd a new Trial, and Baker was kound 
guilty by a ſecond Gerdict. . 5 


Jefferies, Mayor of London, verſus Watkyns. 
„„ 5, I 3 Jac: 1 Ot, 


A Fat in be be. A N Action upon the Cuſtom of London againft the 

claration cured by Defendant being no Freeman, but a Merchant 

the Verdit. Stranger, for not weighing Goods, &c. at the common 
6 Mod. 123, 177. Beam. . | 

After a Uerdit (but againſt Evidence) fo2 the Plain⸗ 

tiff, it was moved in Arreſt of Judgment, that the 

Plaintiff had ſet fo2th in his Declaration a Cuſtom, that 

in Conſideration the Payoz, &c. and their P?edeceſſo2s 

at their proper Charge had maintained a Commom 2 

5 e e Time 
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Time out of Mind fo2 weighing Goods, and Servants 
to attend, &c. all kozeign Merchants, who ſhauld im⸗ 
pozt any Goods oz Merchandize to be fola by Uleight, 
uſi fuerunt to bing them to this Beam to be weighed, 
and to pay lo much fo2 every Hundzed Wicight ; and al⸗ 
ſigned fo2 Bzeach, that the Dekendant at luch a Time 
had impoꝛted ſo many Barrels of Raiſins, &c. which he had 
ſold without bzinging them to the Beam to be weighed. 
Now the Dbhjeftion was, that the JIſaintiff's had not ve zo, - 
well applied the Cuffom to the p2cſent Cale ; becauſe * S ++ e 
they did not aver that the Barrels of Raitins thus im⸗ , 
po2ted were ſuch Goods as were fold by Weight; fo2 the March e. 
Sale of Goods not tiſually ſold by Wicight, is no Breach se n, 
ok the Cuſtom, upon which this Declaration was Palm. 360. 
founded. | Cro. Bl. 45%. 


= 


It was likewiſe objef#ed, that the Jlaintiffs had not 
alledged, that the Defendant had not paid the cuſtomary 
Toll fo2 weighing; fo2 if he had paid it ſecundum ratam, 
it had been good to diſcharge him from the Fozmality of 
weighing at their Beam. 
But thꝛee Judges againff Juſtice Allibon were of Opi- 
nion, that theſe Faults were cured by the Urrdit, 


Chorley verſus Haſlewood, on the Crown-lide. 
Falch 3 Jac. IL Rot. 260; - 


BO to reverſe an Outlawzp in B. R. and the Frror to reverſe an 
Erroꝛ was alligned per Attornatum, without a ſpectal 8 was afſign- 
Rule of Court fo2 that Purpoſe ; and this being objefed 5 % 
againſt the Uirit, a Difference was taken to maintain Sk. 496. 
the JP2aftice, (viz.) where the Erro2 appears upon the 
Face of the Recozd, it may be aſſigned well enough per 
Attornatum, and to p2ove it there was a Caſe cited, 
4 5 but no Opinion was given in the pzincipal 
CTutk. Et | 


| Hacket verſus Herne. Mich. 36 Car. II. B. N. 
5 Rot. 114. 


J2 an Action ok Debt on a Mutuatus, brought in the 1% ment agent te 


| : : | al, and a Writ of 

Common Pleas by Herne againſt Father and Son, the Kms by LES 2 
 Pſaintiff had Judgment againſt both; and now the Son 1 
N n 8 alone 1% p 4. Fn 
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Ro Ab 929-pl.3 30. alone bꝛought a Writ of Erro2 in B. R. and upon a De⸗ 
Mol. Cn 505. SP murrer to the Crit, it was quaſhed, becauſe both of 
5 Co. 23. 2. Red them Ought to join in this UWirit ; and if one of them 
ace Cale. ſhould refuſe, He ſhould be ſummoned and ſevered : Mow 
= where there is Judgment againſt ſeveral, ik one alone 
N ſhould be permitted to bing a Writ of Erroz, this * In⸗ 
: Go. ze, Convenience muſt neceſſarily enſue, (viz.) that every De⸗ 
kendant might bing a Writ of Erro2 by himſelf, and by 
that Fenn delay the JIlaintif from his Execution fo2 a 

lang Time, and from having any Benefit of his Judg⸗ 


ment, * it might be affirmed once, 0? oktner. 


Lake verſus Raw. Trin. 3 Jac. II. Rot. 


Exccutor pleaded, JE BT againft an Erecutoz, who pleaded, That his 
HL ee ee Teſtato2 entered into a Bond in fuch a Penalty 


tered into a Bond, but 


cid notfay pros -- to T. S. conditioned to pay fo much Money, which was 
4/2 dev:to, yer good. Hot pet paid, beyond which he had not Aſſets. 


To this Plea the ]laintiff demurred ſpecially, and 

'Hhewed fo2 Caule, that the Ocſendant did not aver, (as 

he ought) that the Bond was entered into by the Teſta- 

toꝛ pro vero & juſto debito. 

- Cro. 8, 55, 630, Put the Court held the Plea good without ſuch. an 
pas Averment; fo2 it ſhall be intended the Bond was given 
fo2 a juſt Debt, and the Dbligation it ſelf ſhall be ſuk⸗ 

ficient to charge the Erecuto?, tho he had not received 

any Loney ok the Teſtatoz's. 


Trevelian verſus Seccomb. Trin. J J6c; II 
B. R. Not. 788. 


Plex of ten Outlaw E Defendant pleaded ten Outlawries ok the 
cies in Ditability s L.  Jlaintiff on mean Pꝛocels in Diſability of his Ac- 
couble, becauie en tlon now bought, and p2ayed Judgment if any Anſwer 


fabled by one Out- OllFht to be made whilſt thole Outlaws are un⸗ 
lawry as by the o- re berled. | 


ther Nane. | | 
t Show. $0. 8. . Comb. 163. S. C. 


The Plaintiff demurred, fo2 that this Plea was dou⸗ 
ble, and the Cauſe depended in Court till Michaelmas 
1 ee 


mom Im 
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Term, Anno 1 Will. when it was argued, that the JIlca 
was not double; fo? this is in Mature cf a Plea in Abate- 
ment, in which Sozt of Pleas ſeveral diſtinct Matters 
may be alledged ; and therefoze Duplicity is not a good 
Erception to a Plea in Abatement. 
Beſides there is a Diverſity between a Plea in Bar 
and in Abatement as to Duplicity in Pleading; fo2 in a 
| Plea in Bar, Duplicity of Batter makes the whole 
void; but tis not ſo in a Plea in Abatement, and fo? this 
Purpoſe the Caſes in the“ Margin were cited. * 1 Inſt. 304. 
But the Court anſwered there was a Oifference be- 4H. © 10. * 
tween a Plea of an Outlawzy in Dilability and other 
Pleas in Abatement; and that this Plea was ill ko: Du⸗ 
plicity, becauſe the Plaintiff is dilabled as well by one 
Outlawzy, as by all the other Nine, to which ſeveral An- 
(wers are required; and afterwards Judgment was given, 
that the Defendant ſhould anſwer over fo2 Duplicity. 


Sanders verſus Huſley. Trin. 8 Will. in C. B. | 
Rot. 466. but adjudged in Michaelmas Term 


8 following. 


IN Replevin koz taking his Cattle, &c. the Dekendant 2 Latw. 1231. s. C. 
avowed the Taking, fo2 that he tempore quo, &c. ſeiſitus Were ee fire 
tuit, and was ſtill leiled of the Place where, &c. and fo2 eving of wha E. 
that the Cattle were there Damage: feaſant he took them, &c. ſtate, is not good. 
Che Plaintiff demurred ſpecially, and ſhewed the In- Nei Fa b, 10 
certainty of the Avowry fo2 Cauſe of Demurrer; koꝛ that 
the Defendant did not ſet fozth of what Eſtate he was 
leiled either in Fee-ſimple, Fee-tail, or for Life, &c. but 
_ only a general Seiſin, which is not traverſabſe , and this 
was adjudged ill, and held fo2 Subſtance; thereupon the 
Dekendant pzayed Leave to amend upon Payment ok 
Cots; to which the Plaintiff conſented. Vide poſtea 
Scilly verſus Dally, 444. S. P. 55 


Langtord verſus Webber. Hill. 2 & 3 Jac. II. 


IN Treſpaſs fo2 taking and impounding his Þozſe in the; Mod. 142. 8. C. 
Pariſh of Brattan Clobelly in Cornwall, ſine rationabili I a J»Kifcation for 


- a Treſpaſs, the De- 
cCaula, &c. paſs, the De 


| PE N | fendant pleaded, that 
. S. paſeMonatus fuit without ſhewing any Title, not good. Comb. 60 S. C. 


C The 
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Cro. Car. 138, 571. 
Lutw. 1402. 


3 Co. Crogatr's Caſe. 


fe C174 ; for the De- 


The Dekendant juſtified, fo2 that one 'I. S. tempore 
quo, &c. legitime dolle are. fuit, and pet was poſſeſſen 
of and in a certain Cloſe of him the ſain T. S. called 
Hayes in Bratton, &c. aforeſaid; and fo? that the lain 
Hozſe codem tempore, &c. was there DOamage-feaſant, 
the Dekendant as Servant to the ſaid T. S. and by his 
Command took and tnpoundecd the Dozſe, as he lawfully 
might, &c. 

Ind upon a Ocmurrer to the Plea, it was argued fo? 
the Plaintiff, that it was ill; vecauſe the Dekendant had 
not made any Title to T. S. of this Clote; fo2 tis a 
Vule in Pleading, that in all ſuſtifications for Treſ paſſes, 
the Defendont in his Bar always makes luch a Title to 
himſelf to the Lands in which the Treſpaſs is ſuppoſed to 
be done, that it may be traverſed by the Plaintiff; and 
Upon which an Iſſue may be taken, &c. but in this Caſc 
the Defendant had only pleaded generally, that W. S. was 
poſſeſſed; and the Poſſeſſion being not traverſable, the 
Waintiff cannot make any Anſwer to it. 

On the other Side it was argued, that the Bar was 
good, becauſe the Plaintiff might reply de injuria ſua pro- 
pria, 02 he might confeſs, and avoid the Poſſeſſion by 
leading ſome ſpecial Hatter, &c. beſides, in Aﬀions of 
Treſpaſs, a Man may defend himſelf meerly upon the Pol- 

ſeſſion, which is a good Bar to every Man who hath not 

a better Title; and 'tis generally admitted, that the 
Plaintiff may maintain an Action of Treſpaſs meerly 
upon his Poſſeſſion ; therefoze what Reaſon can be gi- 
ven, why a Yan may maintain an Action on his Poſſel⸗ 
ſion, and cannot defend himſelf in an Action brought a- 
gainſt him upon ſuch Poſſeſſion; but Judgment was gl- 
. that the Bar was ill. 

rin. 27 Car. 2. in C. B. Rot. 1702. the like Juſtfica- 
tion in Treſpaſs fo2 taking his Cattle; and upon a Oe- 
murrer it was adjudged good without ſhewing any other 
Title than the Poſſeflion, and a Copy of the 8885 was 
now paaduren in Court. 


1 


D E 


11 


a TY” 
Term. Sanct. Mich. 


Anno 3 Jac. II. in B. R. I 687. 


Jennings verſ. Hankyn. Trin. 2 Jac. II. Rot. 12 1. 


EB T on a Bond againſt the Dekendant as Exe- 2 Lev. 121. S. C 
eutor, and in the Margin of the Declaration pe de rcd. 
the County was witten thus: Cheſter, 11. And tion mutt come in 
the Plaintiff declared upon a Bond made by Time, for if che Pe: 


the Defendant's Teſtatoz, ſealed and delivered apud Tar- Chic Pegg 


5 Fg Chief, that Advan- 
vin in Com. prædict , OCs tage is loſt.-. 


: 3. Keb. 35, 372 
| 509. Comb. 30, 48. Vide poſt 402, 109, 354. 


The Dekendant pleaded Plene adminiſtravit, and at the 
Trial the Plaintiff had a Uerdi# and Judgment. 

And now it was moved in Arreſt ok Judgment, that 5 Mod. 143. 
all the Pꝛoceedings were coram non judice, becauſe it ap- 

peared upon the Face of the Kecozd, that the Bond was 
made at a Place within the Jurisdiſtion ok the County 
Palatine of Cheſter, ſo that by the Plaintiff's own ſhew⸗ 
ing, this Court hath no Jurisdition of this Cauſe ; fo2 
local Actions cannot be maintained in any other Places 
but in the County Palatine where they ariſe; and tho' this 
Action is not local in its Nature, yet the Plaintiff having 
made it ſo in his Oeclaration, he hath thereby barred 
himſelf to have an Aftion in this Court. 


| BEE Ta 


6—— at. 
—_— 
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e Co wii ch it was anſwered, and ſo adjudged by the 
Ce rt, that the Octenvany gd loſt that Advantage which 
he might have, it he had not ple Ded in Chief, koz he gught 
is have come in Time and picaded to the Jurisdiction, &c. 
but now he is kozeclol 50 ta ſap any Ching againſt it, ha⸗ 

vilg üͤdnitted the Jurisdidioan by pleading in Chief; ko? 
this Court is not like one ok a limited Jurisdiction, hold 
ing Plea of a Calle arifing without, 792 in ſuch Caſe all 
15 void as coram non judice; but tis of an tiniverſal Ju⸗ 
risdictlon and Superintendency, and the County Palatine 
it ſelk was derived aut of the Crown, therefore tis luboz⸗ 
dinate and not at all exempted, and to viffers from that 
Cale, where the P Zlaintiff declared on a Bond, and let 
koꝛth that it was made at Bourdeaux in France, fo? in fich 
Cale this Court never had any Jurisdiaion, becauiſe the 
Hatter did ariſe in a kozeign ation. 
Boſides, the Plaintiff declared agalnſt the Defendant | 
as in cuſtodia Mareſchalli, fg that it appears he was ont of 
the County Palatine, and therefo2c there would be a Failure 
of Juſtice ik he had no Bemedy in this Court. 

C amb, 11; Nota, That in Trinity Term 1689, there was the like 
Cale in this Court between Smith <ex/zs Septon ; and the 
like Erception was taken in Arreſt of Judgment, but the 
Plaintiff had Judgment upon the ſame Reaſon; and in that 
Cale this of Jennings was cited, and held to be good Law. 


Farans verſus Titus. Mich. 2 Jac. II. Rot. 122. 


5 Mea 132.5 8 C. Bro of a 3 Zudgment in C:; B. where the Cale was thus: ; 
3 Lev. 249, 255-4 fl. In Treſpals fo? entring his Cloſe and treading 
2 down his Sꝛals; the Defendant pleaded, that the Place 


Cuitom to pay ſo 
ok be oy for where, &c. 18 two Acres of Land, which is the Frechold 


8 pag tene of the Dekendant and ok the Earl of Eſſex, and that he 


Land is really worth (the Ocfendant) in his own Right, and as Bailiff of the 
ey Acre at tie Time laid Earl, juſtified the Entring, &c. 1 


of the Admittance, is | 
good. Comb. 43. S. C. 2 Danv. 206. S. C. Skin. 247. 


13 Rep. 1. The Hlaintiff replied, that the ſaid two Acres of Land 
We Ts are, and Tiine. out of Yind were, Parcel ok the Zan? of 


4 Rep. 2-. b. B. ünd demiſed and deniſable by Copy of Court-Roll, cf 


2 ny which Yang? unde, &c. the Dekendant and the [aid Carl 


Ro. Abr. 565, are, & eodem tempore quo, &c. were ſeiſed in Fee, and that 


6 Rep. 60. they by their Steward, at fury a Court held on luch a 
Dave Nerf ; | Day, 
Fiz. Car. 177 


2 Ro. Abr. 264. 1 Ro. Rep. 48. 2 Cro. 368. 4 Leon. 238. Noy 3. 2 Brownl. 85. 
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Day, had granted to the Daintif, amoaugſt other Lands, 
the ſaid two Acres in Fee by Coup or Cot irt⸗ Lell, ad vo- 
luntatem Dominorum ſecundum conf” „&c. tiny that he was 
admitted, &c. and entered and was poſſeſſer, and that the 
Defendant committed the Treſpaſs 2 his Cattle, 
prout, &c. | 

The Dekendant rejoined quod bene & verum eſt, that 


the (aid two Acres are Parce! of tne Nanor of B. and that 


they were granted to the Plaintifk in Fee by Copy, prout, 
Kc. but he farther faith, that all the Lands in the ſain 


Copy, at the Time of the G2ant, were of the yearly Galuc 


ok 281. and that the taid 131. aintiffs Bp ter Steward, $00 Al 
ſet a Fine of 351. upon the Admittance of this Defendant; 
and avers, that the ſame was a reaſonable Fine, and that 
fo2 Mon⸗papment thereof he entered koz a Fozteiture. 
The Plaintiff ſurrejoined Proteſtando, that the 3; 1. was 
not a reaſonable Fine, &c. pro placito he lalth, that Time 


out ok Wind there had been a Tüſtoem in the laid Manoꝛ, 


that any Perſan oz Perſons who folly be admitted Te⸗ 


nant oz Tenants to any cuſtomary Lands 92 Tenements 


held of the laid Manoꝛ by Copy of Court-Roll, ſhovid pay 


and have uſed and ought to pay to the Lozd oz Lozds of 
the ſaid Yano? fo? the Time being, fo2 a Fine fo? the Ad⸗ 
nüttance to ſuch cuſtomary Lands and Tenements, tan- 


tam denariorum ſummam quantam terre vel tenementa vale- 
bant per Annum tempore talis admiſſionis & non amplius, pag 
that the Lands, &c. were of the Galue but of 28]. 
Annum, at the Time the Plaintiff was admitted, which 
28 J. he tendered to the Dekendant himlelk, being then 
in Court; but he refuſed to accept it. 

The Defendant demurred, pretending that this was 


a frivolous Cuſtom, and not good fo? the Jncertainty, 


becaule the Ualue of the Land is always incertaii, 


lometimes of a greater and ſoinetimes of a leſs Ualuec, 
and lo there cannot be any Certainty or the Sun which | 


the Loꝛd is to have fo? a Fine; bit tis in the Power of 


the Teuaut to make the Fine of a very low Galue by not 
cultivating the Land, 


Then an Objexion was made as to the Form of Plead⸗ 
ing, (viz.) that the Plaintiff had not alügned any certain 
Time koz the Jalue of the Lands; he only ſets fo2th, 
that they were of the Calue of 28]. per Ann. tempore ad- 
miſſionis, Which laſt TWows muſt be applied to the JIay- 
ment of the Money, and not to the Galue of the Land. 


Blut 


—— „ — — —— — —  — 
1 
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But the Judgment was aftirmed, and this was adjudg⸗ 

ed a good and reaftonable Cuſtam; and a Judgment was 

| Cited in Point in the Loꝛd Ch. Juſt. Hale's Common- Place 
Book, in the Libzarp at Lincoln's Inn, Tit, Copyhold, and 


yy Fon of CNL was likewiſe held good. 


8 verſus Snow. Trin. 3 Jac. IL Rot. 675. 


Treipats again Wil. Reſpaſs against the Dekendant by the Name of Wil- - 
head 1 Bart who. liam Snow, Baronet, who pleaded in Abatement, that 
ae, chat he was. « BE the Time of the Bill purchaſed, he was and yet is d 
Eight and Baronet, Knight and Baronet ; and becaule he is not called Knight 
ell poo 555 well as Baronet, he pꝛaped Judgment, 6c. 

i Salle. 6. And upon a Demurrer to this Plea, the Court ſeem- 
8 545: ing to be of Opinion thit it was good, the hen 


ET -pzayed Leave to amend, and had it, 
Hull's Caſe. 


R. Hull, a Gentleman at the Bar, being choſen O⸗ 
. verſecr of the Pooz of the Pariſh of Stoke Nay- 

3 484 land in Suffolk, made a Rate, in which he charged the 
Salk. 524, 526,531, Quit-Rent of ſcveral Manoꝛs within the Pariſh, in Pꝛo⸗ 

112 poꝛtion to the yearly Galue thereof, which Kate was ten- 

 dcred to two Juſtices of Peace to lign, but they refuſed, 

becauſe the Quit-Rents ought not to be tared ; whereupon 

the Overſeer, upon Application ts this Court, obtained a 

Bule to enforce the Juſtices to ſign it; which was ſtrongly 

oppoſed, becauſe no Inſcance could be 1 given that ever the 

Quit-Rents were charged; but the Court ozdered the Rate 

to be ſigned, and a Tarrant to diſtrain; lo that if any 

Perſon thought himſelf aggrieved, he mit ght replevy, and 

the 9 Jateer in Law byought in Queſtion, 


Whether Quit-Renits 


The King verſus Darby. 
Information for de- 


funatory Words po. A N Information was exhibited againſt the Dekendant 
ben of a Juſtice of { A Darby, an Attozney of the Cominon Wleas, fo2 
ea ce. 


; Mo. 139. s C. peaking kcandalgus and repꝛaachtul Woods of Sir John 
Comb. 65.8.C. Key, Knight of the Shire for the County of York, and a 


"afro Juſtice of Peace, Cc. concerning his ſaid Office of a Jultice 
rr Pal ef le Peace, and the Exercifing thereok. 


2 Cro 69. 1 „„ 
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And upon a Demiirrer to this Jukozmation, it was ar- 
gued, that it would not lie fo2 ſcandalosus Tlozds ſpoken 
only of a particular Peron; becauſe ye might have an 
Ation on the Cate to retompence him in Oat mages; tis 
true ſuch a Pꝛoceeding might be warranted to2 5 Libels, 0? 
fo2 diſperſing Ockamatozp Letters, becauie by inch Means 
the publick Peace might be di furbed, and Diſcoꝛds fo- 
mented amongſt J2cighbours which might at laff be a 
publick Injury ; but there is no ſuch Thing alledged in 
this Cale, only Wozds in comman Diſcourſe, fo2 which 
an Afton on the Caſe might lie, but no Inkozmation. 

On the other Side it was inliſted, that this Jnfouna- peontra. 
tion was founded on tudicient Matter; becauſe this Pꝛo⸗ 
ſecution is not only as it reſpets the j2crfon of Sir John 
Key; but it relates to him as he is a publick Magiſtrate, 
and one who is [ub92dinate to the Government; and 4 Rep. 13. 
therekoze ſuch Dekamatozy Uis2ds are a Kepzoach to the 5 125 G4 
ſupzeme Sovernoz by whom Magiſträtes are intruſted, pam. 454. 
and from whom they derive their Authozity; and it will 
not be denied, but that Mozds refleffing on the publick 
Government, are puniſhable at the Suit of the King by 
an 7nfo2mation. e 

And fo2 this Reaſon the Court held, that an Inkoꝛma⸗ 
tion would lie; and thereupon gave Judgment againſt the 
Defendant, and fined him an Hundzed Parks. 


Caſe in Chancery. 


DE Mother having two Daughters A. and B. made jointenants, &« the 
her Will, and thereby deviſed 200 1. to her Datgh- Sanson tall hare 

rer B. to be laid out (by her Trustees in the UGH named) bee afer che 

Wm Lands, and to be ſcttled to the Ale of the laid B. and before Severance. 
the Heirs of her Body; and if ſhe died without Jſſue, then 2 Len , . 

to the Ale of the Childzen of A. (who then had Illae the 2 Vern. 77 8 15 

Plaintiff, and the Mother of the Defendant;) but befoze the af 

Poney was laid out in a Purchaſe, B. died without Iſſue; 

and then the Truſtees laid out the 200 J. in a Purchale 

of Lands, and ſettled the ſame on the Plaintiff and on 

the Pother ok the Dekendant jointly in Fee accozding ta 

the Mill, (they being the Chilazen of A.) and they jointly 

enjoyed the ſame fo2 ſome Time; and then the Mother of 


the Defendant died befo2e any Severance was made of 
this joint Eſtaͤte. | 


And 


— — 2 
— 
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And now the Queſtion was, whether the Defendant 
(ould have Her Mother's d oiety, o: whether the Jalatn- 
tiff ſhould have the whole by Survivozſuip; and it was 
decreed, that the Plaintiff ſhould have the Whole, 
Where the Survirow And here the following Cale was put, (viz.) 500 l. a- 
550 nave do Be- niece is deviſed to two Legatees; and afterwards they 
: Chan, Rev. 5 togk a Moztgage jointiy to both of them, koz ſecuring the 
Dayment of their Legacies with Intereſt; and there one 
al them died; it was held, that the other ſhall have no- 
thing by Dlurvivouhip, becauſe in this Caſe the Pozt⸗ 
Nanecs were Truſtees koz each other; and the Poztgage 
| 1 0 18 only as a Security makes no Alteration in the 
Caſe. 

And in the peintipal Cale it was held, that if the Mo⸗ 
ney had not been actually laid out in a Burchale, the Oe— 
fendant would have been intitled to a Moiety thereof; ko: 

in luch Cale there ſhould be no —ͤ— Quod nota. 


Goring verſus Deering, 


Fran hog [2 an Appeal of Murder, the Defendant pleaded a ſpe- 
dant was indiged for 1 Cal Bar, (viz.) that at another Time he was indicted 
_ Murder, and found fg) the Purder of the lame Perſon in the Appeal men⸗ 


3 tioned; and that at a Seflions held on ſuch a Day, and 


the Book, tho he did [Nt ſuch a Pear, at the Old Baily in London, fo2 the County 
not 00 Shs 1 2 of Middleſex, he was arraigned and tried taz the laid Pur⸗ 
Nl 1 e e der, and found Not guilty, but guilty of Manſlaughter, and 
Comb. 89. S. C. averred, that he is the ſame Perlon, and the ſame Crime; 
3 that he is a Clerk, and able to read, and was able 
Vide pelt) lo to do at the Time of the Qerdii found, and that he 
Salk. 63. then demanded the Book, and that he was always ready 
_ to read, when it ſhould be required of him; & hoc, &c. - 
And upon a Demurrer to this Plea, it was argued, 
, that it was not good, and no Bar to the Appeal; be- 
3 H. 2. c. 1. Cauſe by the * Statute tis enafed, that the Acquittal ot: 
8 the Party, &c. and the Benefit of the Clergy not being had, 
159, . e Ke. ſhall be no Bar to the Pꝛolecution of an Appeal by | 
Keyling 89 to 109. the Mike oz next Deir, within a Pear and a Dap, &c. 
Tiem. 15 So that by this Statute the Common Law is altered, 
fo2 now Auterfoits acquit or convict is no good Plea to an 
Appcal of Murder, u unleſs the Clergy be firſt had; but 'tis 
otherwiſe in an Appeal ok Rape 82 Robbery, becauſe the 


_ Statute doth not mention thole Crimes. 
1 — Now 
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Now in this Caſe, the Defendant hath not picaned, that 
he had his Clergy allowed, o2 that he perkozmed it; ag 
therefore his Plea is ill, and it ſhall never be in the; 120 
er ok a Clerk conviſted to demand hes Clergy when he 
will; but he GY to ſtay till the SAN, demands of him Staundf. 105, 20% 
what he hath to ſay for himſeif why Judgment, &c. ſhall TR: 
not be given againſt him; and then, and not beloze, 18 Hob. 288. 
the pꝛoper Einie koz him to pꝛap his Clergy to be allom⸗ W. Jones 28 
ed, and the Demanding the Benefit thereof befoze that 
Time, 62 to älledge that he is reüdy to read, ligmies no⸗ 
thing. 
But it was argued on the other Side, that the Ocken ⸗ Zora, 
dant Having a Right to the Benefit of his Clergy, tis the 
ſame Thing in Efiet as if he had actually perkoꝛmed it; 
and the Court is not to * delay the Clerk from this ene: * Rs Caſe, 
fit; and the Entry of the Demand of the Court what the 6 u. 4 54. S. C. 
' Priſoner hath to lay fo2 himſelf, &c. is meerly Foꝛm; 
therefore the Clerk being always ready to read, but the 
500% not being tendered to him, tis a Remittance to his 
Piivilege without an aitual Readiny if; | 
Then an Objetion was made to this Ippcal for the Tn: 
certainty thereof; becauſe the Fact was alledged to be 
Circa the eleventh Hour; whereas the Statute of * Glou- Cap. r:. 
ceſter is peremptozy, that the very Hour ſhall be na- Anne 9 Ed. f. 
med; ied non allocatur; kor all the Pꝛecedents are in this 
Foun. 
Another ObjeFion was, that here was no Venue laid; 
fo2 by the {ame Statute of Glouceſter tis enated, that the 
Town where the Fat was done ſhall be expꝛeſſed; and ere 
it was alledged to be apud parochiam de M. &c. but a Pa- Staundf. 80. 
riſh is not a Town o2 Gill, fo2 it may contain one oꝛ moꝛe Leon. 170. 
Cills; and this Statute is to be conftrued literally, be⸗ 


catiſe it was made in Favour of Life, Adjournatur. See 
the Caſe next TONE: 


Penroſe werſus Welch and Power. 


HIS was likewiſe an Appeal of Murder, and the Where the Court 
Defendant pleaded as above, only he omitted, That <->: delay the 


he demanded the Book to perform his Clergy; but they 3 SS 


plcabved, that they were Clerks, and then and {fill are 1 Dan. 498. p. He 
ready to read. 


1 N 
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1 Sick, 316. 
Kely. 106. 
Vide Dyer 214. pl. 
48. 215, pl. 49. 


And now the like Exception was made to this Plea 
as in Decrivg's Caſe, and mo2eover, that bekoze the Sta- 
tute 3 H. 7. after a Conviition of Manflaughter upon an 


3 Mod. 156, 157 Indiäment, the Court might very well delay the Allow⸗ 


158. 


ance of the Clergy fo2 a Year and a Dap, Until the Ap⸗ 
peal might be tried. 

Tis true, if the Court demands of the Party what he 
yath to lay, &c. and then he pꝛapeth the Benefit of his 
Clergy, in luch Caſe the Court cannot delay it, by a 
Curia adviſare vult ; but if he demands the Benefit ok his 
Clergy himielf, befo2c he is asked by the Court what he 
hath to lay, &c. there he may be delaped. 

Che Counſel fo2 the Dekendant made the like Anſwer 
as in the Caſe above; and mozeover, that at Common Law 


| Autrefoits convict of Yanflaughter was a good lea in 


Bar to an Appeal, but by the Statute 3 H. 7. the Law was 
altered as to that Point; fo2 now Autrefoits convict of Man- 
{laughter is no good Plea, unleſs Clergy had been allowed; 


lo that the only Point in this Cale depends upon the Con- 


ſtruction of the Mods in that Statute; and that is whe- 
ther the Court hath Power to delay the Gzanting the Be- 
nefit of the Clergy; and it was inſiſted that they had not; 


but that if the Party conviit is a Clerk, and ready to read, 
the Benefit of Clergy muſt accrew to him without voſng 


moze; and to pꝛove this Matter the Statute 25 Ed. 3 


was cited, by which tis enated, That a Clerk ſhall To ar. 
raigned of all his Offences at once; and Holcroft's Caſe 


was cited to p2ove, that at Common Law the Court 


had not Power to delay the Party when he demanded 


the Benefit of his Clergy, which befoze the Statute of 
H. 8. was allowable even upon a Conviction of Murder 02 


Felony, 

'Tis true, if the Confeſſion of the Offence appears on 
Recoꝛd, there Clergy was not allowed at Common Law; 
and the Reaſon of Purgation by Clergy, is becauſe the 
Party may be innocent notwithſtanding the Gerdick; but 


he cannot be fo where he conkeſſed the Dffence, 


Rodney 


2 - 
a” * 
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Rodney werſus Strode & al. 1 & 2 Jac. II. 


PON a Qerdit againſt the Defendants at Dorcheſter 2 H 446: bee 
Lent-Aſſizes, Judgment was given in Michaelmas- 3 Mod. tos. 8 
Term following. . | Comb. 18, 39. S. C. 
The Caſe was: In Treſpaſs and Falſe Impriſonment and Treſpaßs againſt 3. 
Impoſing the Crime of "Treaſon on the Plaintiff, 5c. this mind pa gran 
Afﬀion was brought againſt the Dekendant Mr. Strode of fevered the Dama: 
Lincoln's Inn, and againſt Pemberton his Clerk, and againſt 8 then the P _ 
another who confeſſed the Aﬀion ; but the Defendant e as wo Two of 
Strode, and his Clerk, pleaded jointly Mat guilty, and the Defendants ; this 
the Jury found them guilty jointly, and aſſeſſed the Daina- ee, *me Fault in 
ges ſeverally, (viz.) as to Strode 1000 l. and as ta his Clerk Cro. Eliz. 860. 
50 l. and likewiſe 50 l. as to him who conkeſſed the Action; Auen & Nil 
and then the Plaintiff entered a Nolle proſequi as to the; Bug. 3 
Clerk, and to the other who confefted the Adion, and took on %% Cram- 
his Judgment only againſt S rode foz 1000 J. who now mo- eg „ 
ved in Arreſt of Judgment: And the Queſtion was, if the 
Entry of this Nolle proſequi Had cured the Fault in the Uer- 
dict as to the Aſeſling the Damages ſeverally, o2 whether a 
Nolle proſequi againſt thoſe two Ocfendants befoze Judg⸗ 
ment was in Mature of a Releaſe, and \o a Oiſcharge to all. 
And it was argued fo2 the Dekendant, that a Nolle pro- 
ſequi befoze Judgment is a Releaſe of all, and * Hob. f. 70.“ Parker wer. Lau 
was cited as an Authozity in Yoint : Which was Treſpaſs de cg z 
againſt Thee, one of them pleaded Not guilty, and the 0- Biſhop, 8. P. 5 
ther Two jultited; the Plaintiff replied, and the Deken⸗ » Roll. Rep. 233. 
dant demurred to the Beplication; but bekaze any Judg- 5. 1 
ment was given on the Demurrer, the Tſe was tried and the Caſe of Lau- 
found againſt him who pleaded Not guilty, and thereupon a and ee 
Judgment was had againſt him; and then the Plaintiff en- e 
tered a Nolle proſequi as ts the Two who had juſtified; * 
and they all bzought a Uirit of Erro2 in the Erchequer- 
Chamber, and aſſigned fo2 Errod, that the Nolle profequi 
was a Diſcharge to them all, which is very true, if it had 
been bekoze Judgment, and admitted to be ſo by the Coun- 
ſel fo2 the Plaintiff; but here Judgment was given againſt 
him who pleaded Not guilty, thérefoze there was an End 
of the Action as to him; and there being no Judgment a- 
gainſt the other Two, therefoze they were not diſcharged 


by the Nolle proſequi. 


D 2 = But 
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But this Gerdict is vicious in it eff, and therekoze can 
never charge the Dekendant str ode, and cannot be cuted 
hy the Entry of a Nolle prolequ, 62 by a Relcaſe of the 
Damages; now this Crcrvitt is iff, becauſe where the De- 
kondants are charged with a joint 'Tretpaſs, and the Jury 

8 Heydon': ind them all guilty at the ſame Time, they gunht not to ſe- 

Ry | ver the Dama ages. 

Cro. Car. 239, 243. Qs ta the Caſe of Walſh cer/zs Biſhop, 'tis not like the 

pꝛelent Cale, becauſe there the Ocfendants ſevered in their 
lea, and ſo they did in the Cale of Lawrence cerſzs Par- 
Ker; fo2 one plcaded the general Iſſue, and the other juſti⸗ 
fied; and 'tis fo in ail Caſes where a Remittitur is entered 
as to one, and Judgment taken againft another joint Trel⸗ 
paſcer; their Pleas are always ſeveral, and not joint, as 
in this Cale they are. 
But notwithtanding the Plaintiff had Judgment, and 
thereupon a Cirit of Erroz was bought; and it was ar⸗ 
Ricd fo? the Plaintiff in Erroꝛ, that this Gerdick was void 
and repugnant, res the Jury found the Dekendants 
nuilty de præmiſſis, (i. c.) equaily guilty, and afterwards 
they ſevered the Damages; by Reaſon whereof one was 
made mo2e guilty than the other; and it was laid down for. 
a Kule in Law, that what the "2[aintiff had laid Sint in 
His Declaration, the Jurp could not fever in their Clerdit ; 
and the Cale of Whorewoo cer/zs Jackion Was now cited, 
which was latelp adjudged in the C. B. it was Trover a— 
gainſt two Defendants, who pleaded jointly Not guilty, 
and the Jury found them guilty de præmiflis, and after: 
Wards ſevered tbe Damages; and this was held an ill Uer- 
Player . Warne. Dif, tho tis contrary to Cro. Car. 54. where it was held, 
tha t upon ſuch a joint Plea in Trover, the Jury m inht 
find one guilty of Port to ſuch a Galue, and another to 
Tuch a Ualue, and ſever the Damages. 

Eeontra to fupport. On the other Side it was argued, that the Defeft of 

ow TO this Gerdict was cured by the Nolle proſequi, and 'tis very 
reaſonable it ſhould be fo, becauſe the laintiff might bꝛing 

his Aion againft the Defendant jointly oz ſeverally; there- 
el Ent. 127. 4. fg2e after * Ucrdiit he ought to have the like Election as to 

Noll A 56% the Damages. 

e Now this Gerdi having found the Defendants gullty, 
and Damages aſſeſſed to 10001. thoſe Damages ſhall be 
applied to all the Defendants, and therekoze the finding 

Cro. Car. 192. Damages over as to 501, is Surpluſage, and fall not 

Johns v. Dodſworth. hurt the 8 {eric . 

— r — An 


MM 
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In Pilford's Caſe, the Plaintiff declared in Ceeſpals 1 115 
to his Damage of 401. and at the Trial the Jury aſſeſſed “ 
Damages to 491. and 20s. Coſts, and at the Day in 
Bank he releaſed 91. Part of the Damages, and had Judg⸗ 
ment fo2 40 l. and 10 l. Coſts de incremento; and this 
was held good; ſo that a Uerdiit which is quaſhable may Rolls 1 Part 363. 
be made good by Matter ex poſt facto. 3 Bulſt. 174. 
Mow ſeveral Caſes were cited to pꝛos ve, that a Nolle 44 4. 3.24. and 
proſequi, as to one before Judgment, is na Vitcharge to the 22 Lib. AfiC, pl. 59. 


reſt; all which may be leen in the Wargin. 5 Be: 5755 5 
g 1 ( 4. 2 


11 H. 7. 6. Co. Ent. 287, my 1 Roll. Rep. 3905. 2 Roll. Abr. 104. Style 299. 


And the Caſe of 'T rebureſbor 2 fla Greenvay, late ad⸗ 
judged in B. R. and affirmed in Erroz, is a Caſe in Point, 
which was thus, (viz.) 'Treſpaſs and Falſe Imprifonment 
was b20unht agatnſt thꝛee Dekendants; two of them plead- 
ed Nat guilty, the other juſtified, &c. and upon the Trial 
the Jury found them all guilty jointly, and 3 CY Dama⸗ 
ges ſeverally, (viz.) 20 l. as to him who juſtiſied, and 2001, 
ds to the other Two who pleaded Mot gullty; and the 
Plaintiff entered a Nolle proſequi as to hum who juſtified, 
and took Judgment againſt the other Two koꝛ 2001. and 
the ſame Objeftion was made in that Caſe as now; but 
notwithſtanding the Plaintiff had Judgment in B. R. which 
was atirmed in Erroz, koz it was held that the Entry of 
the Nolle proſequi had cured the Defer of that Gerdi. 

And thereupon the Plaintiff in the pzincipal Caſe had 
Judgment in B. R. which was likewiſe affirmed in Erro 
in the Exchequer⸗Chamber; and afterwards in Eaſter-Term 
Willis, Mr. Strode bzought a Krit of Erroꝛ in Parlla- 
ment, where the Judgment was likewtſe affirmed, 


the Power of Revo- 


D E 


Term. Sanct. Hill 
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Herring verſus Brown. 
„ Vent. 278, 280, 


11 1 c. RROR in the Exchequer-Chamber to reverſe a 
Comb. 11. S. C. Judgment given in B. R. 


| Where the Levying l. In a ſpecial Cerdif in Ejetment, the Caſe 

a Fine ſhall deſtroy was, Sir John Williams being ſeiſed in Fee ok the 
ata: Lands now in Queſtion, made a voluntary Settlement 
Hob. 312. Kibbol thereof, (viz.) to A. and B. and their Þeirs, to the Ale of 


and Lee. 


10 Co. Snape's Cafe, himiſelt for Life, Remainder in Tail to his B2other Sir 
9 Co. Dowman's Maurice Williams, with a Power of Revocation, (Fc. 
Caſe © Afterwards in Trinity-Term, Gc. Sir John levied a Fi Fine, 
14. a 52 7, and by a Deed made between him and the laid Sir Maurice 
and others, bearing Date a Month after the ſaid Term, it 
was declared, that whereas a Fine was levied, &c. and 
that at the Time of the Levying thereof, it was conſented : 
and agreed unto by all the Parties to the ſaid Deed, that 
the ſaid Fine ſhould be to the Cle of the laid Sir John and 
his Heirs. 
And now the pꝛincipal Objetion was, that Sir John Wil- 
liams, by Levying this Fine, without any Declaration of 
the Uſes precedent to the Levying it, had extinguiſhed his 
Power of Revocation, ann fo2feited his Eſtate fs2 Like, fo? 
that the Deed ſubſequent to the Fine was ineffectual, be⸗ 
cauſe there was an intermediate Time between the per- 
feaing the Fine and the Date of the Deed, in which the 


1 | F "02: 
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Fozkeiture did attach, and the Power wäs ertingtiſhed; 
and if ſo, then no ſubſequent Ack cauld purge the Kozkei⸗ 
ture which was once attached, no2 revive the J96wer 
which was ertinguifhed; and fo2 thele Kearons, and upon. EO 
the Authozity of * Diges's Caſe, and Albany s Cafe, it was 11 Pep. 115 
adjudged in B. K. that by levying the Fine, Sir ſohn had 
extinguiſhed this Power of Revocation ; and that the ſüuble⸗ 
quent Declaration of the Ales was of no Cite, 3 e 
But this Judgment was reveried by tir Junges againſi ee cf » og 
Two, fo2 the Reaſons following, (viz.) That all Deeps aon or Patte 
ought to be conſtrued accozving ts the Intention of the Par 7 
ties; and that in the pꝛelent Cate the Intention of Sir 
John Williams, and the Parties to the Deed, plainly ap⸗ 
peared by this ſubſequent Declaration of the Uſes of this 
Fine. 5 | 
That the ſaid Sir John had ſomething moze than a naked 
Authority, fo2 he had an Authority veſted with Intereſt; and 
therekoze tis not within the common Caſe of a meer Au- 
thority, which is always to be ſtrictly taken. ; 
That Powers of Revocation ought to be favourably 
conſtrued, and very largely fo2 the Benefit of the Parties; 
and in this Caſe Sir John Williams was moze than an 02- 
Dinary Tenant fo2 Life; fo? if an Effate is granted to one 
for Life, who afterwards levies a Fine % cognifance de 
droit, and Declares the Ales to Himſelf for Life, Remain— 
der to the G2anto? o2 Leſſoz, this is a Forfeiturc ; becatiſe 
he had only a particular Eſtate by the G2ant of another 
Perſon ; and therefo2e is not to be favoured in any Ac 
which he doth to diſinherit ſuch Perlon. 
Blut in the pzincipal Caſe, the Effate firff moved from 
Sir John Williams, and the Conveyance was Voluntary; 
and therefo2e it would be very hard to expound Things ſa. 
as he who once had the ſole Intereſt of the Eſtate, ſhould 


— 


—— 


This was a Covenant to ſtand ſeiſed with a Power of Revocation by Deed to be Diggs's Caſe, 

inrolled; afterwards by Deed dated 20 Sept. 13 Elix. and inrolled in Michachmas- = 

Term following, Diggs revoked the firſt Deed, and declared new Uſes; and in the 

lame Term he levied a Fine, &c. adjudged that the Fine levied before the Inrollment, 

which was before the Revocation, had extinguiſhed that Power. | 
F Feoffment of two Acres to the Uſe of A. for Life; Remainder to C. in Tail; Albany's Caſe, 

Remainder to D. in Fee, Proviſo if E. ſhould die without Iſſue, that then A. in the | 

Preſence of four Witneſſes might revoke, &c. and declare new Uſes; A. made a 

Feoftment of one of the Acres to F. and afterwards in the Preſence of four Witneſles, 

revoked the firſt Uſes, and limited new Uſes; adjudged that by the Feoffment the 

Power to revoke and to limit new Uſes, was extinguiſhed. | 


by 
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39 this volt intary Settlement ert! neu) 0 M the Ri ght he 
had 10 if, 


2 Rep. 54, 53. Belides, the Fine and the ſubſequent Deed declaring the 
: Ce, re 99+. Uies thereof ate but aue and the ſame Convey zance, and 
gill v. Hare. both together ore un Creceution, and not an Extinguich⸗ 


ment of the Power; £62 it 10 agreed, that a Fine alone, 
Athaut a Derd declaring the GIS, had extinguiched it; 
but tis not fo where there is a Deed ts declare the Inten- 
ion of the Parties at the Ci. ne of the Levping thereof; and 
tho' the Date of this cc is ſüblequent to the Fine, £62 
ug other Reaſon, but bece tile the Fine ought to relate to 
the pꝛeccdent Term, tha in Truth it might be tevled in 
the Gacat tion, and la the Occd might be n at the 
ſome Time the Fine was acknowledged; therefoze it 
would be unreaionable to make a Fozteiture 02 Cttin- 
Buiſhment of a Vight meerly by Re lat ion, which is but 
fictio juris. oe 


; ba: 251. b 7 But Juſtice 1 ien was clear in Opinion, that the 
Cs. 30 awer ak Revocation was ertinguich d by this Fine, and 
unit. 250. he put theſe two Cates, ( iz.) Ik a Power of Revocation 


oe. 90. HEEanSES is annered to an Eſtate (v2 Like, and that Efrate deter- 
Inſt. 236. b. mines before the Power is executed, by that Means the 
zower is extinguiſhed. 

That when ever a Fine ſar cogniſamce de droit is levied, 
aliguid operatur immediatè, ànd an Eſtate paſies from one 
to another 72d//are upon the perfecting thereof; therekoze 
in the principal Caſe immediately upon levying the Fine, an 
Cſtate in Fee paſted to the Cogniloz; and the particular 
Cſtate fo2 Life was determined; ſo that'tis an Extinguiſh⸗ 
ment, oz a Fozfeiture, which no lublequent Act can purge; 
but that the Defendant, who claims as Heir to Sir Maurice 
Williams, was eſlopped by the Deed found by the Jury, and 
by the Fine, to lay, that it is a Fozkeiture, becauſe his An⸗ 
ceſtoz Sir Maurice Williams was one of the Cognilees; 
and the Jury found that the lubſeguent Decv was made be- 
tween the ſaid Sir John Williams, and Sir Maurice, and 
others, reciting that it was agreed by all Parties there- 
unto at the Time of the Fine levied, that it ſhould be to 
| thoſe of Sir John in Fee; and fo? that Reaſon he was of 

Dgpinion that the J udgment ought to be reverſed. ä 
2 LEY: 1.49: 5. C. And. in this Caſe was cited the Caſe of Wigſon cer- 
„* ſus Garret, when Hale was Chief Juſtice, which was 
thus: | 
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A Pan made a voluntary Settlement with a Power ot 
Revocation, ſo as it was in Writing atteſted by thee 
Witneſſes ; afterwards by Indenture aiteſted as afo2erain, 
he covenanted to levy a Fine which was levied accowingly: 
and this was adjudged a good Revocation, and purſtiant 

to his Power; fo? though the Indenture alone would not 
make it fo, becauſe the (ſes referred to a Thing to come, 
and the Fine alone was rather an Extinguichment, than a 
Revscation, yet both together were ſtifficient to revoke it; 
£02, as the Chief Juſtice ſaid, Juncta juvant. 


DE. 


Term. Paſchæ 


Will. & Marie, B. R. 


From this Term all the Caſes reported here were 
adjudged when Sir John Holt was wy Tu- 
fie of the King's Bench. 


Andrews verſus Sir Roben Clerke. 


Ne levied a Plaint in the Sheriffs Court in Upon a Foreign At- 
London, and upon the uſual Suggeſtion, that tachmen. the Gar- 


: iſnee plead 
one J. S. (the Garniſhee) was Debto? to the De- Juni f wn 
kendant, a foreign Attachment was awarded to Sherifs Court ; but 


attach that Debt in the Hands of T. S. which was accord Conb. 109. S. C. 


ingly done; and then a Diletur was entered, which is in 1 Show. 9. S. C. 
Mature of an Imparlance in that Court. 


1. 2 ex. 
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dy or DL Afterwards T. S. (the Sarniſhee) pleaded to the Juriſdi- 
k e 589, ction, ſetting fo2th that the Caule of Debt due from him 
2 On. 25 to the Dekendant Sir Robert Clerke, and the Contra on 
e which it was founded, did ariſe and was made at H. in the 
County of Middleſex, extra jurisdictionem Curiæ; and 
this lea being ovor⸗ruled, it was now moved (in behalf - 

of T. S. the Garniſhee) fo2 a Prohibition to the Sheriffs. 

Court afo2cſaid, ſuggeſting the laid Patter, (viz.) that 
the Cauſe of Action did oriſe extra Juriſdictionem, &c. but 
the ]Pohibition was denied; becaule the Debt always fol- 
laus the Perſon of the Debtoz; and 'tis not material 

where it was contrafed, eſpecially as to this Purpoſe of 
foreign Attachments; fo? it was always the Cuſtom in 
London to attach Debts upon Bills of Exchange, and Gold- : 
{mith's Notes, &c. if the Goldſmith who gave the Note, 
az the Perſon to whom the Bill is direcked, liveth within 
the City, without any reipe# had to the Place where the 
Diobt was contrated. N 
In this Cale it was held clearly, that admitting the 
Plea thus pleaded by the Sarniſhee to the Jurisdicion ok 
the Sheriffs Court was good in Patter; yet it ought not 
to be allowed in this Caſe, becaule it came too late, (viz.) 
after a Diletur entered; fo2 Pleas to the Jurisdifiion muſt 
always be pleaded primo die. : . 
And it was agreed by all, that a foreign Attachment in Lon- 
don is to no other Purpoſe, but to compel an Appearance 
ok the Dekendant in the Acton; fo2 ik he appear within a 
Pear and a Day, and put in Bail to the Action, the Gar- 
niſhee is diſcharged, but without Bail they will not accept 
an Appearance. 5 


Knight verſus Berry. 


 Froceeding: im the F YRohibition to the Court of Admiralty, ſuggeſting that 

Ys of. L they held Plea between the Parties fo2 Batter ariſing 
he greater Part of the ' 5 : Ra ; 

Owners are oppoſed (P91 the Land, and [0 out of their Jurisdviftion : The Caſe 

by the leſſer in the was thus „ | ; | | | 

Ships's going a Voy- © 8 Z 1 5 

age. 1 Show. 13. S. C. Comb. 109. S. C. 


ſſ. There were ſeveral Part-owners of a Ship, and the 
majo2 Part of them agreed to ſend her in a Gopage to 
Sea, but the reft diſagreed; whereupon the greater Num⸗ 
ber (accozding to the Common Qfage in luch Cates) ſug- 
geſt in the Admiralty-Court the &ifagreement of Aon 
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Partners, and then (accoding to their Glage there) they ozver 
certain Perſons to appzaiſe the Ship, who accowingly ſet 
a Galue thereon ; and then the mazo2 Part, who agreed to 
the Uoyage, enter into a Reconniziunce, wherein they bind 


themſelves jointly and ſ{everatiy co the Diſagreeing J2art- 


ners in a Sum p2oportionavic to their Shares, accozding 
to the Ualue ſet by the Appꝛaiſers, &c. which is uſually 
done in that Court, to lſecure the Shares in the Ship of 
thoſe who diſagree to the Gopage againſt all Adventures. 


Akterwards Berry, one of the diſagreeing Partners, Hardres 473. 


takes out a Sci. fa. upon ſuch a Recognizance entered Jele 
into by Knight, and Sentence was had agaiinf him in the 


Admiralty Court, from which he appealed to the Ring in 


Chancery, and a Commiſſion of Delegates was actually 
taken outt od : | 
And Knight now moved fo2 a J9ohibition, koꝛ that ſince 


that Court had no Jurisdickton in this Cale, all was done 


COram non judice. 
It was argued koz Berry, that this Courſe had been al- 
lowed and pꝛactiſed in that Court fo? ſeveral Pears, in all 
Caſes, where the leſler Number of Partners diſſent to a 
Cloyage pꝛopoſed by the majo2 Part, and that the Legality 


ok luch pꝛoceeding was never yet doubten, and great In⸗ 


convenience would enive to Traders, if there was no 
Means koz the mazo2 Part of the Owners to redꝛels them- 


lelves as to their own Shares, anainft the Obſtinacy of a 


leſſer Number diſagrecing; fo2 by that Beans the Ship 
would lie idle, and be of no Ale, when ſhe ſhould be in a 
UGopage koz the Benefit of Trade. St, 


But the whole Court was of Opinion, that the Admiral- Curia. 


ty had no Conuſance of this Batter, and therekoze all that 
was done, was coram non judice, and thereupon a Þ20hti- 
bition was granted. 


And the Chief Juſtice Holt held clearly, that the majoꝛ 
Number of Partners were not without a pzoper Remedy 


at Law, fo2 that an Afﬀion againſt the leſſer Number might 

be kramed upon the ſpecial Matter, ſetting fo2th, that quod 
cum by the Law and Cuſtom of this Realm, if ſeveral 
Partners be of a Ship, and the Majoꝛ Part agree to ſend 
her on a certain Uopage, &c. and the leſſer Number diſſent, 


&c. that the Agreement of the greater Number ſhall bind 


the reſi, and fo bzing the particular Caſe within this Cu- 
tom, by ſhewing the Partnerſhip and the Agreement of the 


Blaintiffs (the greater JZumber) and the Diſagreement ol 


ES nn, — "nm 


wer. Brown. 


Da. Cities ' - Ds 
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the Defendants, the leſſer Number, &c. be 8 the 120 
fits of the Coyage were loff, ad damnum, 


The King verſus The Pariſh of Ft. Peter in Mal. 
_ and the Pariſh of Hebridge in Ejjex. 


Adeſing x yoo Man fl. N E Caſe, (viz.) one Paine and his Family, who 
ant to Notice in dwelt in the Hariſh of Hebridge, came from thence 
Writing. into the Pariſh of St. Peter in Malden, where he rented an 
3 Mtod-247-5.©: Houle of 31. per Annum, am was p2opo2tionably alete 


V. Salk. 472, 473, by the Pariſh Officers to their Pariſh⸗Kates of Church and 
476, 478, 523, 524 og, which he duly paid; and having lived there one Pear 
55 andanÞalf, he died, leaving a Poo? and indigent Family, 


The J uſtites of peace, at their Quarter-Seflions, rect- _ 


ting the whole Batter ſpecially in their Oꝛder, (on Pur⸗ 
pole to being it fairly to Judgment) and that no Notice 
was given in Uriting by the ſaid Paine ta the Pariſh Df- 
ficers, accozding to the Letter of the Statute; they o2- 
dered, that the Family ſhould continue at St. peter 8 Pariſh, 
and that the Officers [ould allow them lo much to? their 
Maintenance. „ 
This Ozder was removed into B. R. by Certiorari, and 5 
7 it was now moved to quaſh it, becauſe Notice in Writing 
ought to be given purſuant to the Statute, &c. otherwiſe 
this Man could not be ſettled in the Marth of St. Peter; 
and by the Over it ſelf it appears, that no luch Notice 
was given. 
Curia. But the Court confirmed the Oꝛder, koꝛ that the Parish 
z Officers had Notice ſufficient within the Intent of the Sta- 
tute, tho' not won the Letter, becauſe the Aſleſſing this 
Man to the Pariſh⸗Kates, and receiving the #3oney aſſeſſen 
ts a ſufficient Evidence. that they knew he was an Inhabi⸗ 
tant there, and the Meaning of the Statute is no other. 


Gerard verſus Danby. 


Where Jodgment h N RROR Of a Judgment in C. B. in an Action of Debt 
had upon a Bond con- on a Bond, with a Condition to perfozn Covenants 


ditioned for Payment 4 
ee — — in an Indenture, and amongſt the reſt one was for Pay- 


Writ of Error is no ment of Money, and the other were collateral; and the 
Syperſedeas, unleſs Beach aftigned was, for not paying the Money. 


the Plaintiff in Error 
put in Bail. 1 Show. 14. S. C. Comb. 105. S. c. 2 Bulſt. 53, 54. 2 Keb. 131, 234. 


1 | | | 8 5 The 
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The Defendant pleaded the Statute of Uſury ; and now 
it was moved, that the Plaintiff in Erroz might put in 
Bail accozding to the Statute * 3 Jac. by which tis cenatt- * 3 {450 5 
ed, that a Writ of Error thall be no 8&perſedeas to a Judg- 
ment given upon a Bond, with a Condition for Payment 
of Money only, &©c. unleſs the Plaintiff in the Writ of 
Error put in Bail, Gc. in double the Sum, ©c. to proſe- 
cute the Writ with Effect. ED 5 
But per Holt Chief Juſtice, This Caſe is not within the 
Statute, fo? that relates to Judgments given upon Bonds, 
with a Condition fo2 Payment of Money only; but the 
Condition in the p2eſent Caſe is not only fg2 Payment of 
Money, but to do collateral Acts; tis true, the B2rach al⸗ 
ſigned is fo2 Non-payment of Money; and therekoze the 
Caſe upon the pleading is the lame as if the Condition of | 
the Bond had been fo2 Papment of Poney only; but pet 5 « Lev 51 
this Uirit of Erroz was allowed without Bail. Dean and. Chapter 


of St. Pauls : Capel, 


Pepys verſus Low. Mich. 4 Jac. B. R. Rot. 540. 
but aljudged in Eaſter- Term 1 Willi. 


HE Plaintiff as Aſſignee of the Commiſſioners of In a ſpecial Action q 

; Bankruptcy of T. S. a Trader, bzought a ſpecial Al- . Cwie brought by 
_ tumpſi againſt Lowe, one of the Ocbtozs of the ſaid T. S. ggnee of the Com- 

in which be declared, that the ſaid J. S. was a Trader, and miſſloners of Bank. 

indebted to the Plaintiff, and that the Defendant was in- nch ne nenen 
debted to T. S. fo2 Goods (old and delivered, and that after- came Bankrupt. 
wards, (viz.) on ſuch a Day in luch a Pear, the ſaid T. S. Show. 7- 
manifeſte devenit decoctor (Anglice, a Bankrupt) infra in- 
tentionem ſeparal. ſtatut. in hujuſmodi caſu edit. & provi. 
vel un. corum; then he ſets kozth a Commiſtion ok Bank⸗ 
ruptcy direced to ſuch Perſons, &c. and that the Com- 
miſtioners had by Indenture, &c. afligned this particular 
Debt to the Platntiff, and that in Conſideration of the 
Piemiſſes the Defendant p2omiſed to pay, &c. but had not 
done it, by Reaſon whereof the Jlaintifi was damnified. 
_ Cipon a Oemurrer to this Declaration it was objecked, 
that it was ill and incertain, becauſe the JAaintiff had not 
ſyewed how T. S. became a Bankrupt, (viz.) either by 
keeping cloſe within his Houſe, by ſuffering himſelf to be 
arrcited, C2 by (ome other Parks oz Circumſtances deſcri- 
ved in the“ Statute of Bankruptcy : And this was com: * 
pared to the Caſes of Simony, in which the Perſon, who 
pleads Simony in another, ought always to ſhew in certain 
| | haw. 


13 Eliz. cap > 
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Sid. 337 


how, and in what Panner he is guilty of * and not 
generally, that he is ſimoniacus. 

Curia. Blit it was anf: Aged. that d Declaration II this Bes- 
ral Fown was Ka: OD and certain enough, and that there 
Was a Difference between Caſes upon the ee vf 
Ban Kruptcy, and Cales upon the Statute againſt * Simo 
ny; fo2 in the Stiattitrs of Bankruptcy, the CCoꝛd Bank- 
rupt is mentioned, (viz.) he who ts a Trader and doth lo 
and {0 {tall be a Bankrupt, but in the Statute againſt Si- 
mony that WMP is not incutioned, fo2 tis only lald, that 
the Perion corruptly taking any Benetice, &c. ſhall be ad- 
jus iged a Perſon aifabled in the Law to have or enjoy fuch 
Beneace; befides, the Jaiaintif in this Action ts altoge- 

ther a Stranger to the Bankrupt, and thercfs2e it doth 
not lie within his Knowledge how, oz in what Panner he 
became a Bankrupt. 

Judgment fo2 the Plaintt f. 


31 Eliz cap. G, 


Obrian aeg Aan Mich. 3 Jac. II. B. R. 
Rot. 192. Fudgment in Faſter-Term 1 Willi. 


Nod: 1 -0, 186. 


. 


Comb. 103. S. C. "RROR of a Judgment given in the Cotirt of Com⸗ 


3 Danv. 312. pl. 10. mon jolcas in Ireland, and alfirmed in B. R. there; 
bar 50 pl. 7. the Cale was: 


judgment againſt a 


Fee c. n , l. Judgment in Debt was obtained vp Ramm againſt a 
cerwards married. and Feme ſole, Who afterwards marricy the Wlaintiff Sir Do- 


then 12 TONE nald Obrian, and then Ramm bought a Sci. fa. on that 
roug! «a4 Ct. 


againſt Husband 3 Judgment in B. C. in Ireland, againſt husband and Ulife, 


Wite, and had judg- to Have Execution thereof; and d after two Nihils returned, 


ment againſt them Judgment was had againſt them to have Execution, and a 


to have ler wei Pear and a Day expired before any Execution was erecuted, 
died, the Husband aid then the Wite dicd; and afterwards Ramm bzought 
tall Ar rd p16, another Sci. fa. againſt the Þusband alone, to have Execu- 


8 Co. 143. tion of the ſaid Judgment. 
Dr. Drury's Caſe. The Defendant Obrian (the Dusband) pleaded a frivo 
an | i Fe 11 laus lea, to which the Plaintiff demurred, and J udgmen 
27. Was given fo2 Ramm in C. B. in Ireland, which was — 
1. 5. I 5 b ed in B. R. there; and now a Crit of Erro? was brought 
1 oft. = v in the Court of the King's Bench here, and the Error al⸗ 
1 Mod. 179. ſigned. was Matter in Law, (viz.) that Obrian (the Þtif- 
band) was not liable to an Execution upon this Judgment 
after the Death of his Wife, becauſe he was chargeabie 
meerly upon her Account, and in reſpect to her only during 
the Time of the Coverture; and the J uüdgme nt on the Sci. 


75 
I Id. 
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fa. to have Execution againſt Husband and Wife Beth not 
alter the Caſe; fo? that Judgment amounts to nothing 
- more than a Liberty to tak? out Execution after the Year 

and the Day expired, which Liberty is given by the Sta⸗ 
tute; fo2 at Common Law after the Pear and a Day er⸗ 
pired, no Execution could be had but only an Action of 
Debt on the Judgment; and the Reverial of the firſt 
Judgment is likewiſe a Revertal of the Judgment in the 
Scire facias; and therekoze luch Judgment will not bind the 
Husband in any other manner than he wis bound bekoze,. 
(i. e.) during the Coverture. . 

But the Court was of another Opinion, (viz.) that the zloor 259, 
Judgment on the Scire facias againſt husband and UWiife 3 Co 216. Mead” 
had altered the Caſe, and made the Husband liable. one pee 

So the Judgment was affirmed. „ 


Beak verſus Tyrrell. | 


1 N Trover for a Ship, &c. the Defendant pleaded ſocci- 3 Mod. 194.8. C. 
ally, that he was the King's Servant, and Captain and [rover for a Ship; 


Governor of ſuch a Man of War, (but vid not ſet foxt any of, oachowakie 
Commiſlion) and that he ſeiſed the Ship mentioned in the a Prize, and that 


Declaration as a Prize, (but did not fer foꝛth any Cauſe of Wann, e ae 
Forfeiture by which ſhe became a Prize) and that he carried eee Gr. 
the Ship to the Pozt ok Sally in the Eaſt-Indies; and 2.599% . 8 O 
pleaded generally, that the Admiralty-Court there gave Pan 26. ple. 
Sentence againſt the Ship as Pzize, & hoc, &c. unde, Cro. El. 685. 
&c. and upon a Demurrer to this Plea, the Exceptions b. 785. 
kollowing were tagen. | 1 

(J.) The Octendant had pleaded, that he was an Of- 
—_ to he 0h ob = 15 [ct fozth any Letters Patent, 
02 Commiſtion under Seal; and a Man cannot 
an Anthozty without a Commiſſion. ” 5 1 
To which it was anſwered and reſolved, that tis not ne- 
ceſſary, that every Captain of a Man of War ſhould be con- 
ſtituted by a Commiſſion under Seal; becauſe the King 
may give him that Authozity by a Warrant ſubſcribed only; 
beſides, this is a Matter traverſable, and therefoze the 
JAaintiff might have traverſed the Truth of this Fa# if 
he would ; but now tis admitted to be true by the De- 


nurece. | 


(2.) The lecond Objection was, that the Dekendant did 
not let 792th in his plea any Canſe of Forfeiture by which 


—M- 
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this Ship (being a Ship of the Subjects) might become a 
Prize; £82 acco:ding to comma: Intendment, the Goods 
of one Subject caunot be a Prize to another Subject; becauſe 
a Prize is pꝛaperly lomething tatzen on the Digh Sea from a 
common Enemp againſt whom ar is declared; and the 
Soods of a Matural⸗bozn Subjeck cannot be Paize without 
tome We Cale alledged. 

(3.) Che third Exception was, that the Defendant han 
not ict forth £92 what the Sentence was given, oz who 
was the Judge of the Court of Admiralty, who gave Sen: 

tence, and ta whom fuc5 Court did belong; fo2 he did 
not! Hew that it was the King's Court, o2 the Court 
or any other forcign Punce, fs that the Plea is altogc- 
ther iucer tan. 

To both which laſt Exceptions it was anſwered, and ſo ; 
relalved, that it was neeeffary koz the Deke vant to ſhem 
ſame ſpecial Cauſe fo? which the Ship became a Prize; and 
tat Ye ounht to ſhew who was the Judge that gave Sen⸗ 
tence, and to whom the Cotrt of Admiralty did belong; 
and to? thele Faults the Plea was adjudged infufficicut, = 

And in the Argument of this Cate, the Tourt cited a 


Cale which happened in the Mars between the French and 
the Dutch. 
The Court of p. * 


7 hag fl. An Engliſh Ship was taken by a French Man of War 
_—_— hs under Colour at a Dutchman, and carried into France, and 


Coure of Admiralty there condemned by their Court of Admiralty as a Dutch 


in France. 


e Prize; afterwards an Engliſh Merchant bought this Ship 


Ray m. 473. of the Frenchmen, brought her into England, where 
Sk. 59. the rigüt Owner brought an Afton ok Trover to? the Ship 
2 Show. 23: gan the PBurchaler; and all this Matter being kound 
_ ſpectally, the Defendant had Judgment; becauſe the Ship 

being legallp condemned as Dutch Prize, this Court 

will give T Credit to the Sentence of the Court of Admi⸗ 

ralty in France; and take it ta be accozding to Right, 

and will not cran ine their Proceedings; fo? it would be 

very inconventent if one Kingdom ſhauid by peculiar Laws 


cozrect the Judgments and P2oceevings or the Courts of 
| another Kingdom. 


Vanacre 
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Vanacre verſus Spleen, in B. R. 


PON a Motion fo2 Prohibition in the Caſe of N 
Tyler cenſus Mantell, ſuſtice Dolben cited the Cale pairing Part of the 
of Vanacre as followeth t Church. Wall, which | 


by Cuſtom he was 
bound to do; a Prohibition was granted after Sentence, becauſe a Cuſtom is not triable in that Cour! 


3 Keb. 562, 575. S. C. Comb. 106. S. C. cited and allowed. 


fl. Spleen the Church: warden of D. libelled in the Spiri⸗ 
tual Court againſt Vanacre fo2 not repairing Part of the 
Church-TUall ; wherein he ſet forth, that Vanacre was ſeiſed 
of luch a Hano?, &c. and that the Loꝛds thereof (o2 the 
Time being were by Cuſtom immemorial bound to repair 
that Bart of the Uall ratione tenuræ; Vanacre denied the 
Cuſtom in that Court, and Sentence was given againſt 
him; whercupon he moved B. R. fo2 a Hꝛohibition, ſug⸗ 
geſting the Statute 23 H. 8. and that he was cited out of 2; Hs. c. 3 
his proper Diocele, &c. intending therefore that all was 
void, and coram non judice; but the Pꝛohibition was deni⸗ 
ed, becaule Vanacre by Pleading to the Libel had admit⸗ 
ted the Jurisdiction of the Court; and the Statute 23 H. 8. 
doth not take away the Jurisdickion of all Matters ari⸗ 
ſing out of the Dioceſe; but only gives him who lives out 
ok the Diocele a new Pꝛivilege of PPleading to the Juris⸗ 
dition, which Benefit of Pleading, ik neglefted, and the 

varty fuffers a Sentence to be given againſt him there, 
the ſaid Statute will not ſerve him fo2 a JI2ohibition 
afterwards to that Court, whoſe 1 urisdiction he hath al⸗ 
ready admitted. 


But in that Caſe, upon Uiew of the Libel, it appeared, * Libel upon a Cu- 
that the Szound thereof was a * Cuſtom ratione tenurc; dum tw pay the 

therefoze it was held clearly by the Court, that a Cuſtom vr every Corps bu- 
was not triable in the Spiritual Court; and this Libel rid in the Body of 


having no other Foundation, the Eccleſiaſtical Court ee 8 


could have no Conuſance thereof, till the Cuſtom Was tried a Prohibition grant- 
at Law; and fo? that Reaſon a }Þ2ohibition was granted 8 

to try it, which was afterwards tried and kound againſt Si hc 
Vanacre; and thereupon a Conſuſtation awarded. 


Ind 0 nate a Difference, that if upon the Face of the see: Roll. Abr. 287. 


Libel it appears, that the Spiritual Court can have no kl 5. 398: pl. 20. 


Conuſance ot᷑ the Caule ut ſupra, oz if it appears, that the Rep, py B. 


Party cited is an Inhabitant at a Dlace Olit of the Dio⸗ 
F cele 


CVT Paſch. 1 W. & M. B. R. 
cele, there the Libel is Felo de ſe, and in ſuch Caſes the 

Sentence makes no Alteration ; but tis otherwiſe where 

no inch Thing appears on the Libel. | 

Salk. 548. And in the Caſe ot Tyler and Mantell befo2e-mentioned, 

- Comb. 253, 463. it was ſaid by the Cottniel at the Bar, that it aypeared 
be 145+ 195: upon the Face of the Libel (which was fo2 oppꝛobzious 

7. *" Wodds ſpoken) that Tyler was cited out of the Dioceſe 

ok London, in which Sentence was given, fo2 he was 

named in the Libel to five at D. in Hampſhire, and there 

the Fat was laid; whereas tis very well known, that D. in 

Hampſhire 1s within the Dioceſe of Wincheſter, and not in 


the Diocele of London, and AfiJavits were offered of that | 
Batter, | 


* 


But it was anſwered by the Court, that they could 
not take any Notice within what Dioceſe D. in Hampſhire 
was, fo2 they could not ex officio take J?otice of the Limits 
of Biſhopricks ; but they ſhould now rake it to be within 
the P20per Dioceſe, 
Nota; The Caſe between Brockman and Pag, Trin. 2 
Will. B. R. was the very ſame, fl. Libel fo2 not repairing 
Part of a Church-yard Wal, which by Cuſtom, &c. he 
ne was obliged to repair, and the Cuſtom was denied, and 
z Rep 563, Sentence againſt the e but a * Poohibition | 
granted. Sp 
2 


DE 


FFF 
Term. Sanct. Trin. 


1 Willi. & Marie, in B. R. 


6— 


Kot. 497. 


| wa a ſpecial Uerdi# in Ejetment the Cale .. 
was as kolloweth: = End, e i Show. 68, 88. S. C. 


| - 3 | 3 Mod. 262. S. C. 
fl. Thomas Denham by his Laſt Mill and Te- A Will atteſted by 


— ſtament in Writing deviſed, that his Lands e Wenne and 
ſhould be ſold by his Executozs fo2 the Payment of His gator made a Codi- 
Debts, which Will he ſigned and publiſhed in the Pꝛe⸗ eil atteſted by two 


ſence of two Witneſſes, (viz.) Richard Woodroffe and John Vines, which he 
Barnes, who ſubſcribed and atteſted the Mill in the Pꝛe⸗ Part of his Will, 


{ence of the Teſtatoz, and no other Perſon but theſe two ber both together 


ill not mak 
WUitneſles, 520 720 e a 
e 7 Comb, 174. 8. C. 2 Dany. 542. pl. 12. 


And avout a Pear afterwards the ſaid Tho. Denham 2 Chan. Rep. 109. 
made another Writing, by which he revoked a Legacy gi- rag . yy 
ven by his Will, and gave another new Legacy; and bots. 
mozcover declared, that his Intent was, that his Will = 
ould be ratified and confirmed in all Things, except what 
he had altered by that Writing, and that this Codicil 
ſhould be accepted and taken as Parcel of his Laſt Will, 
which Codicil he figned and publiſhed in the P2eſence of 
two CUitneſles only, (viz.) in the Pꝛeſence of John Barnes 


and 


Term S Trin. TW & M. B. R. 


29 Car. 2. cap. 3. 


and James Head, which two Uiitnefſes atteſted and lud 
ſcribed this Codicil in the Pꝛelence of the Teftato?, and 
no other Perſon ſubſcribed the ſame. 

And that at the Time of making the Codicil, there was 


neither the firſt Mill, no2 the ſaid Richard Woodrofte (the 


other Witneſs) there pꝛeſent, but abient in another JIlace, 
and that the Codicil was always ſeparate and never an⸗ 


ncred to the Will ; and that Mary Denham (the Leſſoꝛ of 
the Plaintiff) was Couſin and Heir of the Teftato?, and 


that the Dekendant was the Leflec of the Erccuto? of the 
Teſtatoꝛ Tho. Denham. 

And the ſole Queſtion was, Whether by this Will ſigu⸗ 
cd and atteſted, ut ſupra, the Lands were well deviled 
within the Statute 29 Tar, 1. n not. 

It was argued, that the Wl was void as to the De- 
viſe of the Lands, ko2 that the Statute is erpeels, That 
every Will which 1s not atteſted and ſubſcribed in the Pre- 
ſence of the Teſtator by three or four credible Witneſſes, ſhall 


be utterly void as to a Deviſe of Lands; and the Circum— 
ſtances preſcribed by this Statute concerning Mills of 
Lands, being not obſcrved in this Calc, as it plainly ap- 
pears by the Uerdit, the Devile is void; and the Lands 


muſt deſcend to the Deir at Law, and therefore the Plain 


tiff hath a good Title. 


It was argued on the other Side, that the Baking this 


Codicil was a new Publication of the Will; and 'tis not 
material, Whether it was affired to the Will, o2 not; fo? 
a Mill is good, tho' tis in two looſe Sheets of Paper, 
and tis ſtill but one Will; ko; in this Caſe, tho' the Codi- 


cil was not actually annexed to the Will, yet they both 

make but one Will in Law, and one is not intire with- 

out the other, but both together make the Will. 
Therefoze, if the Will and Codicil arc but one, and not 


diſtinit Mills, the Tlozds of the Statute are literally pur⸗ 
lued, fo2 then there are thꝛee Witneſſes who ſubſcribed and 
atteſted the Codicil, which is Part of the Till, and the 


Will it ſelf, (viz.) Woodrofle, Barnes and Head; and ſa 


the whole Will, which conſiſts in both the Tritings, was 


aͤtteſted and ſubſcribed by thee Witneſſes, in the Pꝛeſence 


ok the Teſtatoꝛ, which is all that is required by the Statute. 
No ſuppoſe that the Teſtatoz, by a Writing, deviſeth 


Lands, which is atteſted only by two Uiitnefſes, and after- 


wards publiſhes that Uiriting as his Laft Mill in the 
Preſence of a third Witneſs, who (ubſcribes that Citi in the 


— | | PLerence — 


8 — ” a 
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Pꝛeſente of the Teſtato2 ; this is certainly a good Will to 
paſs the Lands; to which Juſtice Dolben agreed; but Holt 
Ch. ſuſt. denied it. 

And the Court held in the principal Caſe, that the TTHI n 
was void; tis true, the Intent of the Statute was to 
p2event Fraud; but tho' no Fraud o2 Sulpicion of Fraud 
appears in this Caſe, yet the Statute hath pꝛelcribed a cer- 
tain Method, which every one ought to purſue to pꝛevent 

Fraud; therefoze every good Man, who wauld have the Be⸗ 
nefit of the Statute, aught ta purive the Means therein 
p2eſcribed, which was not done in this Cate, becauſe James 
Head, who was Witneſs only to the Codicil, could not 
therefo2e be a litnels to the Signing the Will by the Je— 
ſtator, which is required by the Statute. 
And Holt Ch. Juſt. argued, that ik Lands had been de⸗ 
viled by the Codicil, ſuch £eviſe had been certainly void, 
not being ſufficiently atteſted, becauſe one of the Ulit- - 
neſſes who ſubſcribed the Will, (viz.) Woodrotie, was in 
no wile concerned touching the Codicil; fo on the other 
Side Head, who only ſtibſcribed the Codicil, could not be 
un Wiitneſs to the Will which he never law. 
Afterwards in Michaelmas-Term following, this Caſc 
was argued again, and it was ſaid in Behalf of the Plain⸗ 
tiff, that this Controverſy depending upon the Conſtruc⸗ 
tion of a Clauſe in the Statute of Frauds, (which is a new 
Statute) there could not be many Cafes cited, neither was 
there Occaſion to cite any, becauſe the Mozds are plain 
and expꝛels; it was agreed, that if the Oeviſe had ſtood 
ſingly upon the Mill, it had been void; and then the To⸗ 
dicil being imperkeſt in it ſelf could not aid the Deficiency 
of the Mill, eſpectally ſince the Jury found, that the Co- 
dicil was never annered to the Mill; and that this being 
in the Caſe of an Heir at Law, it ſhould be favoured. 
It was argued (as bekoze) fo2 the Defendant, that both Ecourz 
theſe Critings made but one Till, and this 620und was 
lald dawn in Caſes of Mills, (viz.) That a Man might 
make his (Jill in ſeveral Writings, and at ſeveral Times; 
and if a Wil is witten in three ſeveral Sheets of Paper 
not tacked together, and ſubſcribed by three Witneſfes fe- 
verally, (viz.) one Name to each Sheet, this is a good 
Will within the Statute; to which Juſtice Dolben agreed. 
Do if theke tooſe Sheets of Paper are wap'd up in a, Co ,, : 
clean Sheet, and the Witneſſes ſubſcribe their Mames to Mclliceux v. Mol. 
that clean Sheet, this is a good Atteſting the Mill. neux; vide 3 Mod, | 


A Will? 


1 N & NI. B R. 


A Will is thus defined, (viz.) tis a Declaration of the 

Mind (either by Woz2d o? Uriting) in diſpoſing an Eſtate. 

and to take Place after the Death of the Teſtato?; and 

this is called a Mill; now in ſeveral Caſes two Things 

will make that good, which ſingly and by it ſelf would not 

5 be ſo; as fo2 Inſtance; Jn the Caſe of Wigton and Gar- 
Debra 278. rett, in this Court, in the Time of Chief Juſtice Hale, 
. where one had a Power of Revocation, ſo it was made 
3 Keb. 366, 489, by a Deed atteſted by three Witneſſes, and afterwards by an 
810, 536, 572.5. C. Indenture atteſted by thꝛee Witneſſes, he covenanted to 
— [evy a Fine to ſuch Uſes, which was levied accozdingly; 
nov in that Cale neither the Deed oz the Fine ſingly was 

a ſufficient Revocation, but both together were ſufficient. 

So here both the Writings make but one Will, and the 
one aids the Ockiciency of the other. 

But Holt Ch. Juſt. held that this Till was void, becauſe 
it was not ſigned by the Teſtatoꝛ in the Pꝛelence of thꝛee 

 Witnefles ; fo2 tho' the Moꝛds of the Statute are not ex⸗ 
pꝛels as to the Signing in the Preſence, pet they amount 
to as much: Foz the Tozds arc, that the Will muſt be 
ſigned by the Deviſor, and atteſted by three or four Wit- 
nneſſes, ſo that tis plain the Tlitneſtes a p20ve the Sign⸗ 
ing the (ill, otherwiſe tis imperfect, and they cannot 
pPzove it unleſs they were pzeſent; ſo that tis the fame 
Thing as if the Wozds had been, that the Will muſt be 
ſigned in the Preſence of three Witneſſes. 

And afterwards in Hillary-Term 1 & 2 Willi, the laid 
Chief Juſtice delivered the Opinion of the Court, that the 
Till and the Codicil together were not ſufficient to paſs 
the Lands, fo2 the Statute ok Frauds is expzels, that 
there ought to be three Witneſſes to every Mill by which 
Lands are deviſed; and allo that the Teſtato2 ſign the 

- Will in the Pꝛeſence of thee UWitneſſcs; and there was 
neither of theſe Circumſtances in the peincipal Cale, and 
therekoze they could not contradict the Statute, 

I udgment fo2 the Plaintiff. 


1 verſus Auſtin, Trin. 3 Jac. IL B . 


Rot. 997 
eee PON a RT Uerdia in Ejetment, the Caſe was, 
Deed ſhall paſs an (viz.) Thomas Winchurſt being leiled in Fee of the 


__ Efare by Way of Lünds in Queſtion, made a Deed- Pull in thele UIo2Ds fol- 


Covenant to 


ſtand 
ſeiſed. lowing: 2 | 
Lomb. 128. 8. C. 1 | ﬀ. Tc 
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J. To all Chriltian People, Gc. Know ye, that 1 having 


no Iſſue, and in Caſe I die without Iſſue of my Body law- 


fully begotten, that then my Lands, Cc. way remain and 


continue in my Blood and Kindred of me Thomas Winch t 


and for the natural Love and Affection I bare unto my loving 


Niece Sarah Stokes, the Wife of John Stokes, as alſo for di- 
vers other Conſiderations, have given, granted and confirmed, 


and in and by theſe Preſents do give, grant and confirm unto | 


my ſaid Niece Sarah Stokes, all my Lands, Oc. to the Uſe 


and Uſes herein alter· mentioned, and to no other Uſes or 
Purpoſes whatſoever; that is to ſay, To have and to hold 
all the ſaid Lands to the Uſe and Behoof of me the ſaid 
Thomas Miuchurſt, for the Time of my natural Life; and 


after my Deceaſe, to the Uſe ot the faid Sarah Strokes my 


Niece, and to the Heirs of her Body lawfully begotten ; and 
for Default of ſuch Iſſue, to the right Heirs of me the ſaid 
Thomas IWinchurft. In 77 itneſs, „ 


Nota; This Deed was not executed by any Li dvery, &e. 


but afterwards the laid Thomas Winchurſt made a Feoff⸗ 


ment of all his Lands, to the CGſe of the Defendant Au- 


cath and then Stokes and his Wiſe entered upon Aultin 
the Feoffce as fo2 a Forfeiture accrued to them by the Feoff- 
nent made by Winchurſt, who was only Tenant fo? Life 


(as they intended) and made a Leaſe to the Plaintiff in 
Ejedkment. 


And it was argued fo? him, that this Deed ſhall be ta- For hs Pant: 


ken as a Covenant to ſtand ſeifed ; for all Conftruttons o 
Deeds mitt be ſuch ut Res Valeat, and the Intent ok the 
Parties muſt be obſerved as near as poſſibly it may: Mow 
here it plainly appears, that the Intent of Tho. Winchurſt 


was, that Sarah Stokes ſhould have an Eſtate-Tail, and if 1 Int. 112. 


this Deed chould not be conſtrued as a Covenant 10 ſtand 
{eiſed, then ſhe will have no other Eſtate but a meer J-Yofſ- 
ſibility, (viz.) fo2 her own Life, if ſhe ſhould ſurvive Tho- 


mas Winchurſt; fo2 an Uſe raiſed out of an Eſtate fo2 
Like, cannot continue after the Eſtate is determined out 


ok which it was raiſed; ſo that by ſuch a Conſtrufion 


the plain Jntention of this Deed would be altogether ſub- 
verted. 


es 687. 
Dyer 96. 


2 Init. 672. 


'Tis true this Deed is not kozmal, but the J nkoꝛme ty 1 Inſt. 49. 
will not hinder its Operation b May of Covenant to ſtand . 


leifed. 


Winch 509. 
Plowd. 300. 


Roll 2d Part, 786. 


1 Mod. 176. Croſ- 
ſing werſas Scudamore. 1 Vent. 37-2 Ked. e, d e. 


But 
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Econtra. 
8 Co. 93. 
Hob. 277. 


Blut it was argued fo2 the Defendant, that by this 
Oren the Intent of Winchurſt appeared to be, that he de 


ſligned Sarah Stokes ſhould take nothing ik he had Illue of 


his Body; koz the Wiews are, fl. In cafe I ſhall die with- 
out Iſlue of my Body, thei, &c. and therekoze it would be a 
very hard Conſtruction, if upon ſuch a voluntary Con- 


ſideration this Eſtate ſhould be expounded to pals as d 


Remainder after his Death to the (aid Sarah in Tail; tho 


his Intent appeared, that Sarah ſhould have nothing, un⸗ 


leis he died without Jüue of his Body. 
Now the JIlurpo2t of this Deed was, that it was the 


Intent ok W inchurſt, that the Eſtate ſhould paſs by way 


of Trankmutation of Boſſeiſian, and not by way of Co- 


venant to ſtand ſeiſed; und if lo, then Sarah had an Eſtate 


koz Life; and Winchurſt by his Entry was only Tenant 


at (Till, and ſuch a Tenait canngt commit a Forfeiture, 


The Habendum in this Deed being contradiſtozp to the 


J22emiſies ſhall be rejected, and the P2emiſſes purſued; 


and many Caſes were cited in which it had been held, 


that if the Wozds in a Deed ſhewed the Intent to paſs. 
nan Effate by the Common Law, it ſhall never be emen 


to paſs by way of Uſe. 


But the Parties agreeing among themſelves, a Ba: 


tion was made concerning the Coſts ok Suit fo2 the 


Plaintiff; and upon hearing of Counſel on both Sides, 
and reading the Rule ok Court which had been voluntaä⸗ 


rilp entered into upon the Agreement, it was ozderen, 
that the Plaintiff ſhould have 101. Coſts; and then the 


Upon a Writ of Er- 
ror, the Plaintiff did 
not ſue forth a Sc: 
fac ad audiend Er- f : k 
to ſte out a Scire fac ad audiend' Errores; whereupon the 


rores in Time. 


Court declared, that they were all of Opinion fo2 the 
Plaintiff, (viz.) that the Conſideration and the Deed it ſelf 
were ſufficient to raiſe an Aſe in Remainder in Tail to 
the laid _ Stokes by way ot Covenant to ſtand ſeiſed, | 


Moſely 1 Cocks. 


HE Plaintiff brought a Writ of Error upon a Judg⸗ 
1 ment obtained againſt him; and afterwards the Re- 
cod was removed into B. R. he fo2 ſome Time negleced 


Plaintiff in the oziginal Action ſued out a Sci' fac quare 
executionem non habet; und upon two Mihils returned 


had Judgment, and Execution executed. 


TRE — — And 


— — 
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And now the Plaintiffl in Erro2 moved to ſer aüde this 
Judgment on the Sci. fa. becauſe his Errozs were aſügned 

on the Recozd; but upon Examination it appeared, chat 

they were afligned in a private anner without any No⸗ 

tice given to the Oekendant in Erroꝛ. 

And the Chief Juſtice Holt declared, that the Parties, up⸗ 

on the Removal of the Reco2d by the Uirit of Erroz, have 

no Day in Court given to either of them; wherefo2e ik the 

JAaintifi in Erro2 delay to ſue fo2th his Sci. ta. ad audiend. 
 Errores, the Dekendant hath no way to compel him, but 

by ſting out a Sci. fa. quare Executionem non, &c. and if 

upon ſuch a Sci. fa. the Plaintiff in Erro2 Toth not plead 

that his Errozs are aflignned; but ſuffer Judgment to 

paſs upon two Nihils, no Errozs afterwards alligncd ſhall. 

pꝛevent Execution. „ 
Nota; The ulual P2attice is, that the Dekendant in the 
Writ ok Erroz, by Conſent, doth voluntarily take Notice 
of the Aſſignment ok Erro2s, and this Conſent is teſtified 
by his leading In nullo eſt Erratum ; and there is no Oc⸗ 
caſion fo2 a Sci. fa. ad audiend. Errores — 


King werſ#s Dilliſton. Trin. 1 Jac. II. C. B. 
Rot. 1322. See now the Statute 9 Geo. c. 29. 


1 8 | | Lutw. 765. S. C. 
RROR of a Judgment in the Common Pleas, upon ; Mod. 221.8. C. 
La e ſpecial Uerdiit in Ejekment, in which the Cale was t. 386: S. ©. 
thus: | | | | | I 2 31, 83.8. C. 
2 | Comb. 118. 
_ 985 ̃ | . e P. 2. 
ll. The Lands in Queſtion were Copyhold held of the An Infant who is in. 
Mano of Swelling Campley in Suffolk, of which Henry nap oa" Ha 
Warner and his Wife, in Right of his ſaid Wife, were frfeis it, if he is | 
leiled fo2 the Life of the Wife, Remainder to John Ballett not admitted after 
in Fe R. 8 | e | three Proclamations. 


That the Cuſtom of the ſaid Yano2 was, that every Flod-360-a 372. 
Surrender which is made ſecundum conſuetudinem out of C I .c. » 
Court, ſhall be p2eſented by the Homage at the next Court! Roll. Abr 567 F. 2. 

to be held fo2 the ſaid Mano2; and that upon ſuch a J2e- e 533: 


_kentment, Pzoclamation had been uſualiy made, and ſo 18 Aa 


fo2 three Courts next following ; and if upon the third = Cro. 266. 


- Proclamation no Perſon came to be admitted, Kc. that; Len 12” 
then the Lo2d of the Hano? ſhould ſeiſe the Lands as foz- 


felted. 
© That 


| 0 —ÿE — 


Term. 8. Trin. 1 W. & M. RR 


* Jones 319. 
2 Cro. 220. 


Chat Henry Warner and his Aike, and John Ballett 
joined in a Surrender of thele Lands out of Court, to the 
Ale of Robert Freeman in Fee; but that after the ſaid 
Surrender, and bekoze the next Court, the ſaid Robert 
Freeman died, and that John Freeman is his Son and 


Heir, an Infant, and within Age, and that he had a Right 
to be admitted. | 

And that afterwards, at the nert Court, this Surrender 
was pꝛeſented by the Homage, and Poclamations were 

made in thee Courts next following, and no Perſon came 

to be admitted; and therekoze the Steward of the laid Ma⸗ 
noz iſſued out a Pꝛecept to the Bailiff, to leite the ſain 
Lands into the Hands of the L 02d, which was done accozd⸗ 
ingly ; and they find that A. C. is Lo of the ſaid Wanoz, 
and that he entered on the Lands as koꝛteited ex cauſi præ- 
dicta, and made a Leaſe thereof to the Plaintiff; and that 
Judgment was given in the Tommon Pleas fo? the Deken⸗ 
dant; and the Recozd being removed by Writ of Error in⸗ 
to B. R. it was argued fo2 the Plaintiff in Erroz. 
That Cuſtom is the Life of all Topyhola Eſtates, and 
; that if the cuſtomary Tenants bzrak the Cuſtoms of the 
Manos, they are no mo2e than Tenants at Will. 
That the Admittance of a Copyholder is fo2 the Benefit 
ok the Lozd, and not of the Tenant; and that it would be 
unreaſonable if the Dbſtinacy of a Tenant ſhould be pꝛeju⸗ 
dicial to the Lozd who is in no Fault; and it would be a 
great Pꝛejudice to the Lo2d, if in this Caſe the Infant 
ſhould not be obliged by this Cuſtom, fo2 he may die, and 
the Right deſcend to another Inkant, and fo2 a long 
Time; ſo that by ſuch Beans the Low may be depzived 
of the Profits of his Inheritance, (viz.) the Fines upon 
Admittances, 

That this Caſe differs from Sir Rich. Letchford' s, fog in 
that Caſe he who had the Right by Delcent was beyond 
Sea at the Time when the Pꝛoclamations were made; but 
in this Caſe the Inkant is Heir of the Surrendzee, who 
died befoze Admittance; and is a * Purchaſer, and the 
Purchaſe is not compleat till he is admitted. 

And the Attozney General 'Treby, wha argued fo2 the 
Plaintiff, told the Court, that he hav feen an ancient 
Manulcript of Sir Richard L.ctchford's Caſe, in which tis 
repozted, that he had actually ſeiſed the Lands, and ta⸗ 
ken the Profits thereof to his own Ale, quouſque he who 
was beyond Sea ſhould come and be admitted. E 


1 So 


Ten 8 ein i & M BN. 3 
So in this Cale, after the Jnfant had made Dekault, 
the Lowd might enter and take the Pꝛofits to his own Cite 
as a Penalty, quouſq; the Inkant ſhould come and be ad- 
mitted; and this Courſe will not be pzejudictal to him, be- 
cauſe he may have the Lands at any Time when he will be 
admitted; and 'tis not reaſonable that the Lozd ſhould loſe 
all the Services of his Tenant without any Manner of 
Recompence, and here he hath no Tenant to do any Ser- 
Several Caſes were cited, in which Infants were obli- angbame, Ce, 
ned to obſerve Circumſtances, even upon the Penalty of Lib. s, 44. 
foxfeiting their Eſtates ; as where an Jnfant bzeaks a Con- i=) 190. Aſbkeld 


RR” / ; ; FS v. Aſhfield. 
dition annexed to his Eſtate, o2 commits Waſtc, in luch 2 Wel. Rep 52. 
_ Cafes 'tis a Fozkeiture notwithſtanding the Infancy. 1 Leon. 100. Rum 


On the other Side it was argued, that Jnfants are al- 2% , e De. 
ways exempted out of general Cuſtoms which create Foz- fendant. 
keitures; and fo2 an Authozity in Point, Sir Richard Letch- 8 Co. 99. S. C. 

ford's Caſe was cited, where it was held, that an Inkant 
beyond Sea, oz in Pꝛiſon, is not within this general Cu⸗ 
ſtom, koz in fuch Caſes the Law implies an Exception. 

That there is a Difference between this Caſe and Con- 
ditions annerd to Eſtates at Common Law, fo? in the 
laſt Caſe tranſit cum onere, and therefo2e if the Jnfant will 
have the Eſtate, he muſt obſerve the Condition upon which 
it was granted; but in the pꝛincipal Caſe there is no Con- 
dition annered to the Inkant's Eſtate, = 
In Michaelmas-Term following it was argued again fo2 Fer the Plaintif. 
the Plaintiff, and ſaid, that the Nature of a Surrender af- 
co2ded a good Reaſon to ſuppozt his Title; fo2 a Surren- 
der is to no other Purpoſe, but to give a Fine to the Lo2d, 

and that is the only Intention of the Cuſtom to ſurrender 
and me. Og | 

CTis not contended in this Caſe that the Infant ſhould 
fozfeit his Lands fo2 ever, but only the * ÞP2ofits thereof * 2 Cro. 226. Under. 
till he is admitted; ſo that the Inkant is obliged by the!“ Keie. 
Cuſtom, but not upon the Penalty ok foxfeiring his Jnheri- 
tance (as others are), but upon the Fozkeiture of the ÞP20- 
fits quouſq; and ſo Letchford's Caſe is gaod Law, and s co. 99. s. C. 
warrants this Caſe quoad the PPꝛofits. | 
An Infant ſhall be compelled to attoꝛn upon a Writ of 

per quæ ſervitia; and if it had been found to be the Cu⸗ 

ſtom, that the Lozd might ſeiſe the P2ofits upon the De- 
fault of the Inkant's Admittance, this had been a good 
+ Cuſtom, tis true, the Uerdi# found that the Lord t Cro. Eli. 351 


mi ght — v. Hodde- 
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" ; Cro. 87 79. Bal- 
pool v. Long. 

x Leon. 1. Bornford 
*. Packinton. 

+ Inſt. 111 

2 Leon. 209. 


contra tor the De- 
fendant. 


might enter generally for a Forfeitare; but that doth not 
conclude him krom clatming the Profits only; as it was 
ſaid in * Butler and Baker's Caſe, (viz.) If a Man diſtrain 
i Claiming ſuch a Duty, yet he may avow fo2 another Du⸗ 
ty; and the Authozities in the Margin were cited koz the 
Dlaintiff ; and that Paſch. 29 Car. 2. between Bettilee and 
the Merchant-Adventurers, it had been adjudged, that the 
Cuſtom of Fozeign Attachment is good in a Coppozation, 
tho' a Body Politick cannot be committed fo2 a Deka ult; 
accoꝛding to the Mods of the Cuſtom. \ 
The Counſe! who argued fo2 the Defendant took Er⸗ 
ception to the Uerdiit, (viz.) that the Finding the Cuſtom 
was not good, ko: tis only found, that the Lozd upon 
ſuch Default had uſed to ſeiſe, but did not ſay how, or to 
whoſe Uſe, as by Difreſs, o2 foz a Foxfeiture of the 
Lands, o the Pyofits thereof: and that there is a Diffe- 
rence between an Inkant who is Þcir by Delcent, and an 
Infant Purchaſer quoad the Cuſtom, fo2 in the firſt Caſe 


the Lo2d wants his Tenant to perkoꝛm his Services: but 


Style 46. 
2 Sid. 61. 


in the other Caſe the Surrenderoꝛ continues Tenant till 
the Admittance of the Surrendere. 
Beſides, in this Caſe the Surrenderee cannot forfeit 
any Thing, becauſe he had nothing to fozfeit; and the 
Surrenderoz cannot foxfeit, becauſe the Surrender was 
lawful, and he was in no manner of Fault; and the Lo2d 
Had no Injury done to him, becauſe the Suͤrrenderoz ſtill 
continued his Tenant; and the Dekendant in this Caſe 
doth not claim the Lands as a Purchaſer, fo2 when he is 
admitted, he will be in by Deſcent, becauſe the Surrender 
was made to his Father, and his Þeirs, where the Mozd 
Deirs is a Limitation, and not a Moꝛd of Purchaſe, and 


the Lozd may lawfully make a Suardian to the Infant, 
and fo admit him by Guardian, and that will intitle him 


to a Fine; and Whittingham's Cafe differs from this, koz 
there the Infant had committed a Wꝛongful Aﬀ, (viz.) he 
made a Feoffment in Fee, which was executed by Livery 


by Attozney, and therekoze he ought to be puniſhed as he 


+ Plowd. 359. 


was; and the Caſe in the Margin was cited as an Au- 
thozity in Point, 

But by the Opinion of thre Judges the Judgment 
was aftirmed, the Ch. Juſtice Holt being of another Opi⸗ 
nion, (viz.) That it was a Foxfeiture by the Surrendero2, 


- becauſe he had ſurrendered his Eſtate £6 one who would 
* 8 = not 
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not be admitted, and this Fozkeiture hall have no Ketpet 
to the Inkant. | 5 
That if a cuſtamary Heir by Ocſcent will not come in 
after thee Pꝛoclamations, to be admitted, the Losd might 
enter and take the Profits to his own Ade“ quouſq; any * ler. 63. Counte 
he compared this Caſe to a Tenure in Chivalry, where © bus Cat, 
the Lozd is to have the Guardianſhip of the Infant quo- 
_ uſq; fo where an Inkant Coppholder makes a Leaſe with- 
out Licenſe, this is a temporary Fozkeiture, fo2 which the 
Lo2d may leiſe, &c. quouſq; the Infont ſhall re-cater and 
avoid the Leaſe; fo if an Jnfant Leifer fo2 Life makes a 
Feoffment, this is likewiſe a tempozary Forfeiture, quo- 
uſq; the Re-entry of the Inkant. 1 
The Judgment affirmed by Thee againſt one. 


Chetham verſus Sleigh. Mich. 1 Jac. II. 
Rot. 96. -” 
Le. 67, 8. ©. 


E NNO of a Judgment in the Court of Common 1 Se 4665-8. 
L Pleas on a Formedon in Remainder, the Cale was Law. 489. 
thus: | . „„ anv. 155. pl. f. 
ſt. Formedon in Remainder againſt the Tenant, who en Judgment 
was admitted by Attorney to plead to Iſſue; and on the Ds be mY 
Day of Niſi prius an Eſſoin was caſt fo2 the Tenant, 2 $4. 46. 
which was challenged by the Demanvant, and thereupon ment 152, 
the Tenant demurred, and the Effoin was adjourned to a Res: e . 
certain Day in another Term; and a ſpecial Imparlance 3 H. 4 8. 
was taken to that Day, at which Day the Tenant appear- ks 
ed by his Attomey, and the Appearance was entered on Pyer 104. 
Keco2d, and the Eſloin was quaſhed, by the Opinion of the 17 75 
whole Court, becauſe the Tenant in this Caufe could not Liz. 5.534 
be efivined when he was admitted by Attozney to plead, Fi. Eflvin, 53. 16. 
and \o he is out of Court, but tis otherwiſe where the At- 137 , .. 
tozney is removed, and his Removal appears on Recod ; 4; Ed. 3. 9. 
and thereupon the Demandant p2ayed Judgment final a- Fi Grand Cape, 6. 
gainft the Tenant, and Judgment was given quod recu— l 369. 
oe bran upon which Judgment Erroz was b2ought 5 * 45 - " 
| . Z I Ol. . I It. De- 
and it was argued fo? the Plaintiff in the Uirit of Er⸗ mah gk int 
ro2, that the Eſſoin being quaſhed fo2 Juſufliciency, it ſhall 5 
turn to a Dekault of the Tenant, and thereupon a Petit 
Cape ought to be awarded againſt him to ſave his De- 
kaͤult; and ik he doth not come in upon the Return thereof, 


__ UN? 


: — 
9 ——_— — —— 
25 — — aſa «wa 4 — 1 — i doqt_s 
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102 ſhew any Caule to ſave. his Default, then final Judg- 
ment ſhall be given; but ns * at all bekoze the 
Return of the Petit Cape. 

* 4o Ed 3. 19. . And the Caſes in the * Bar gin were cited to pꝛave, that 
1 1% 3-06-12: an Elloin challenged, adjourned, and adjudged againſt him 
A ke whom it was caft, ſhall turn to a Default, upon which 
g H. 5. 12. © petit Cape ſhall be awarded, and not a Jud! gent final. 


Dyer 115, 341,353 | 
11 Rep. 55. -Cro, 517% W. Jones 412. 1 Koll. Abr. 797. Kelw. 41. 3 H. 4. 4. 3 Dan. 99. 


Pl. 3. 
Pozeover this Diverüty was taken, that upon the De- 
fatilt of the Tenant at a certain Day given by a ſpecial 
Impaärlance, a Petit Cape ſhall be awarded, ik upon ſuch 
_ Tpecial Imparlance the Tenant is out of Court, and not 
2055 29 demandable till the Day appointed; but 'tis not ſo upon a 


: Bulſl. 150, 161. Ockault on a general J importance, without any certain 
Lilburn 4. Herne. Dap, koz there the Tenant is ſuppoſed to be in Court, and 
7 55 56. years demändable at all Times ; therefo2e if he make Default 
Int. 293.5. lipon any Demand, Judgment final ſhall be given, becauſe 
9 1.6. 53.5. this is a Departure in Defpite of the Court; and to this 
33 Purpoſe is the Pꝛactiſe and Entry ok all Common Reco- 
2 (viz.) After the Gouchee hath entred into Mar⸗ 
ranty and pleaded to the Dilleiſin, &c. the Oemandant 
petit licentiam interloquendi & habet, &c. & poſtea iſto 
codem Termino idem (the Demandant) revenit in Curia, 
and the Tenant being ſolemniter exactus non venit, ſed in 
contemptum Curiæ receſſit, &c. Ideo conlideratum, &c. 
quod recuperet. 
Akterwards, in Micbaelums Term following, it was far- 


ther argued fo2 the Plaintiff, that an Efſoin is in Nature 


of an Ercule fo? the J2Non-appearance of the Party at a 
Day given, and a * Default is the Non-appcarance at that 
Day: and that there are two So2ts of Dekaults, the one 
befoze and the other after Appearance; there is alſo an- 
other Default, but imp2operly ſo called, (viz.) where upon 
a general J mparlance the Party makes Default when he 15 
demanded; now this is a Departure in Ocſpite of the 
Court, upon which Judgment final ſhall not be given, but 
-a Grand Cape upon a Dekault bekoze Appearance, and a 
Petit Cape upon a Dekault after Appearance and ſo it 
_ ought to be in this Caſe. | 


— a 


8 If. 259. b. where the ſeveral Excuſes to fave a Default are enumerated ; 
and 1 Inſt. 134. 6. what great Favour is ſhewn to the Poſſeſſors of Lands, whereby to 
maintain their Poſſeſſion. 


2 2 Beſides 
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Velddes 5, no Perlon chall be received at any Time ta 
ſave his Default, but upon the Return of a Pꝛocels; and 
therefo2e the Entry, that the Tenant was demanded, is 
inſignificant ; beca ute he can make no Anſwer till the Petit 
Cape is returned; ko if the contrary ſhould be allowed, then 
a Feme, 92 a Reverſioner would have no Time to be re⸗ 5 II. 4. 14. a. 
ceived to defend their Right upon the Ockault ok the 
Tenant. 

SEE is d Difference between an Imparlance to a cer⸗ 
tain Day and a general Imparlance; 10 upon Dekault 
at the Day, a Petit Cape ſhall only be awarded, but in the 
laſt Caſe J df gment final ſhall be given, becauſe tis a De⸗ 
parture in Deſpite of the Court. 

And the Reaſon is, becauſe the Term is accounted in 
Law but as one Day; and therckoꝛc he cannot appear, 
and likewiſe make Dekault in one Day. 
The Cales cited in the Margin are to pꝛove, that in a 1 H. 6. 7. 
Uirit of Right, where the Iſtue is joined upon the meer; [A . 
Rinht, a Default after ſuch Ifiac joined is final; but the; Rep. 8; 
Puncipal Caſe was upon a Formedon, and lo there is a? vm ro. 219: 
: Drveriity. "TT +a 
It was argued fo? the Defendant, that this Eſſoin was Ens for the De- 
filcgal, and tis admitted, that it turned to a Deut n Error. 
and that it being at the Day of Niſi prius makes it different 
from the common Caſes of this Nature; and the Caſes in 
the Hargin were cited to pꝛove, that a Default is final 
after Illue joined; and that the Judgment ſhall not be TI: ee 
Anal upon a Default at the Day of avjourning the Elloin, B. —_ > 
If the Party will waive his Effoin ; but if he Will ſtand to ing. 295. 
the arguing it, and the Efloin i is adjudged in ſufficient, tis oy 0: FI 
otherwiſe. : 1 
This Caſe was argued again in Hillary-Term, Anno 
1 & 2 Willi & Mariæ, and foꝛ the Plaintiff in Erto! it was 
farther argued, that the Challenge of the Elloin was ill, 
becauſe it is not averred, that the Tenant's Attoꝛney non 

fuit amotus; ko the F om of Entries in ſuch Caſes is lo. 
It was agreed, that in a Grit of Right, if the Je Rat Eatr. 584,585: 
is joined on the meer Right, and then the Tenant makes 2 11 
Default, Judgment final ch all be given, which is agofaft it H. 4 87. 
the Reſolution in Penrin's Caſe; but tis not ſo, if the 3 ; — Eh 4. 16. 

ſuc is joined upon a collateral Hatter, and akter the ce... 
nant hath made Dekault in a Writ of Right, the Petit 
Cape ſhall be awarded; and to pꝛove this Vatter, the Au⸗ 


thozities in FP 8 Hargin Mrd i 72 16, 17 


F Dyer 301, 302. Co. Ent. 182. Bro. Tit. Droit, pl. 4. 


Then 


22 
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Then an Obicaſon was made to the Continuance by 
Curia adviſare vuit, which was krom 15 Trin. to Octab. Hil- 


Koll. Abr. 484. larii, umitting all Michaclmas- Term, and therekoze tis a 


Bendl. 147, 151. 
3 Cro. 619. 
NEW 209, 389. 


2 Dan. 151. pl. 9. 


Fcontia for the De 
- -- #endant. 


See Bract. 360. 
2 Inſt. 349. 


12 He 14 b. 
14 H. 4. 12, 14. 


21 Aff. pl. 17. 
Regiſter 114. a. 
F. N. B. 99. 

2 Cto. 35. 

2 Saund. 45. 


. Ent. 2 


x Cro. 500. 


+ 32 H. 8. cap. 21. 


Curia. 


Difcontinuance, 


the ERIN, that the Attozney was not amotus, 


lenge was good without the Negative Averinent, 
the Attozney non fuit amotus, and to pꝛove it he cited. 


and the Caſes in the * 


: p; Margin were 
Litcd to P2822 this O 


miton to be a Diſcontinuance. 


It was farther art gued fo2 the Dekendant, that it was 
nüt neceſtary ta aver in the Entry of the Challenge of 
it being 


only Patte g of Fon which gught to come on the other 
Side; as where a Fine is pleaded, tis not neceſſary to 


aver, that the Connifor was not an Inkant, noz in Pyt- 


lon, 162 bepond Sea, at the Time of the Fine levied ; 


{92 If the FRE is la, it dught to come on the other Side; 
and as to this Doint the Court was of that Opinion. 


And it was farther ſaid, that by a Tudgment on a De- 


kault in a Writ of Right, the Tenant is not concluded; 
fo2 he may bing a Wirit of Right (ik he hath any) up: . 
on the Statute of Welt. 2. cap. 4. and the Caſes in the 


Pargin were cited fo2 Authozities in Point; and fo2 
the Reaſons akozelata it was concluded by the Counſel, 


that Judgment in this Caſe was well given without any 
Regard had to a Petit Cape. 


Holt Chief Juſtice held, that the Entry of the Chat- 


that 
the Caſes in the * 


Margin; and as ta the Continuances, 


and the Adjournment of the Elloin from Trinity to Hil- 


lary-Term, omitting Michaelmas-Term, this may be done 
by Uirtue of the Statute f 32 H. S. by which 'tis en- 
ated, That the Juſtices of the King's Courts of Re- 


tom may aſſign ſpecial Days of Keturn, in ſuch Caſes 


and Pꝛoceſſes as have uſed to have ſpecial Days al: 


ligned. 


And all the Court agreed, that the Judgment in the 
pꝛincipal Caſe ſhould be affirmed, fo2 this Reaſon, (viz.) 
becauſe the Tenant upon the Challenge of the Tffoin had 
demurred, and alfo appeared at the Oay of the Adjourn⸗ 


ment of the Elloin, to juſtify his Demurrer, and ſo had be- 


taken as wholly to that Juſtification, by Which he had. 
I peremp⸗ 


—  ——  — 
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Meremptozity wavey and refulcd the Advantage of ſaving 
his Default ; and thercfoe they held, that this Default 
after the Demurrer and Appearance was not ſaveable + 
and if lo, it would be in vain to award a Petit Cape to ſave 
a Dekault which was not to be laved. 

But if the Elloin had been quaſhed upon the Challenge 
without any Demurrer of the Tenant, in ſuch Caſe they 
were clear in Opinion, that a Petit Cape ought to be a- 
warden, and not Judgment of Seiſin; bur that was not 
the Caſe at Bar, which difiers from all the Caſes cited, 
where upon a Dekault efter J ue joined a Petit Cape had 
been awarded. 

And thereupon the Judgment of the Court of Common 
Pleas Las affirmed, 


Brook verſus Cock. 


E BT upon an Eſcape againſt the Sheriffs of J. oridon, 1 Shower 57. 8. C. 
in which the Plaintiff declaren in the Debet and de- . . 5 
tinet, as follgweth t i: 
- th That the Plaintiff, alias per nomen Eliz. Brook execu- Where an Executor 
tricis yeh iT. S. levied a Plaint in the Sheriffs Court againſt 0 f 5 Furs in 
one J. N. and had Judgment to recover ſo much fo2 Debt ae, t mu be n 
and Damages; and to execute this Judgment, ſhe ſued the Detinet only 
nut a Ca. fa. by Uirtue whereof J. N. was taken, and in 379. 
Cuſtody of the Defendants, and that they permitted him 3 
to eſcape, the Jlaintiff being not ſatisfied. 
The Exception to this Declaration was, that the Ac: 
tion was bꝛought in the Right of the Teftato?, and what- 
ever ſhould be recovered, would be Aﬀets in the Hands of 
the Plaintiff as Erecutrix, and therefo2e the Action ought 
to be bꝛought in the * Detinet only; becauſe the Judgment 
appears to be had in the Right of the Teſtato2 ; and to 


p2ove this Matter the Authozities in the Margin were f 2 Cro. 845 


cited in Point. a 8 


But on the other Side, the Counſel endeavoured to Nat Eee 170, 2, 
ew a Difference between the Caſes cited and this at 8 El. 396, Hitch 
Bar; becauſe in this Caſe the Plaintiff had counted gene? 

rally, and not as Crecuto?, (viz.) Eliz. Brook ; acai de "onus. 


—__— 3 


Sid. 
Nota; The Precedent in Raftal 170. a. agrees with the Declaration in this fb 15 
Caſe, yet there it was the Detinet only. 4 Rep. 35 P later 
See Sid. 379. Debt againſt an Adminiſtrator in the Debez and detinet ; and ad- 
judged that it was aided by the Statute 16 Car. 2. cap. 8. 


5 Rep. Walcot's 
Caſe, fo. 36. contra. 


T. Cook, 1 Lev, 224 


I ER _ _—_ 
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T. Cook, &c. de placito quod reddat ei ſo much, quas ei de 

bet & injuſte detinet, ſo that ſhe declared in her own Right, 

and though ſhe farther declared, that ſhe had recovered in 

the Sheriffs Court per nomen E. B. Executricis, &c. this is 

 Surpluſage, and not neceſſary to be inferted; and there- 

koze the Uerdit and Recovery ſhall be taken to be in her 

own Right, and if ſo, the Action is well bzought in the 
. Debet and Detinct. 3 

Curia. But the Court was ok another Opinion, (viz.) that it 

. was not neceſſary fo2 the JÞlaintiff to name her ſelf Ere- 

cutrir in the Title of this Acion; but that it was abſo- 

llũutely neceſſary, that in declaring upon the Recovery ſhe 

_ ought to alledge as it was in Fact, (viz. as Executrix) 

otherwile there would be a Gariance in the Recozd, and 

this very Action ought to purſue the very lame Courſe 

20 H. 6. 5, 6. With the firſt, fo2 tis meerly in the Right ok the Teſtato?, 


Tudcott verſus Willows. 


3 Mod. 229. S. C. L RR OR in the Erchequer-Chamber upon a Judgment 
2 Vent. 285. 8 c. IL in B. R. the Caſc wass 3 5 
83 5 ſſ. The Teftato2 being ſeiſed in Fee deviſed ſuch an 
e and Douſe by Mame to T. S. and E. G. and the Sur vivo: ok 
all his Mleſſuages, them, for their Lives; and afterwards, by a general Clauſe 
2 . in the ſame Will, he deviſed All his Mefluages, Lands, 
the Reverſion in Fee Tenements and bereditaments whatſocver in the King 
„ dom of England (not above Diſpoſed of) to J. N. and his 
14 Dos ' Heirs koz ever; and the Court of King's Bench held, 
Raym. 91) that by this general Clauſe the Reverſion of the Houſe de- 
8 viſed to T. S. and E. G. fo2 Life, did not paſs, and gave 
5 Mod. 63. Judgment accowingly. % 5 5 
: Salk. 228, 234, The Serjeant adds a Nota, that thele were King James's 
E I ooo. © 
Foz upon the firſt opening this Cauſe to the p2eſent 
Court, 1 Will. it was held, that the Reverſion paſled ; and 
afterwards Mich. 1 Will. the Caſe was moved again, where 
the Devile was, ut ſupra, to two, and the Survivoz, for 
Life, and to enable his Wife, (whom he made Executrix) 
to pay his Debts and Legacies, he deviſed to her all his 
Lands, Tenements, and Hereditaments (not ditpoſed of) 
to hold to her and her Heirs fo2 ever; he allo deviſed to 
his heir at Law 20 l. per ann. fo that having taken No- 
burn es. Baker ». tice of him, the Intent was more apparent, that his Wife 
be in Fon. bhould have the Reverſion in Fee of the Poulter, 
Stile 62. S. C. ES Uihere- 
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whereupon all the Judges and Barons were of one 
Dpinton, (viz.) that the Reverſion in Fee paſled by thoſe 


Co02DS. 
The Judgment was reverſed. 


+ 
3 


Brown verſus Farndell and Shore. Pal. l Will? 
& Mariæ, B. R. Rot. 90. 


HE Cale was, one Brown (who was Bꝛother of the Acer . 
whole Blood to the Plaintiff Brown) died Inteſtate, TY, Le Re = 
and without Jſſue, and the Wife of Farndell, one of the rg 1 DiBeibation 
Dekendants, was his Siſter of the Half-Blood, and Admi⸗ e ee of the 
niſtration of all the Goods of the Inteſtate was committed demos 
to Brown the Plaintiff; and afterwards within the Year 3 Danv. 409. pl. E. 
after the Death of the J nteſtate, and befoze any Oiſtribu- 4. pl. 8. 
tion of the Goods, &c. the Wife of Farndell died, and 
thereupon he libelled in the Spiritual Court (before Dr. 
Shore) to have Letters of Adminiſtration granted to him 
of Part and Share of the Goods of Brown the Inteſtate, 
which belonged to his Wife in her Lite- time, as his Siſter | 
of the Half-Blood, accoding to the“ Diſtribution ok In⸗ 22 K 23 Car. 2. 
teſtate's Eſtates; and thereupon Brown moved koz a Þ2o- 1. 
hibition; and a Rule was made fo2 a Pꝛohibition, and 
that the Plaintiff ſhould declare upon it to have the Mat⸗ 
ter in Law come in Judgment. 8 
And accowingly Brown (the Plaintiff) declared and ſet 
forth all this Matter, and the Statute of Diſtribution of 
Jnteſtates Eſtates, and particularly that Paragraph by 
which the Manner of Oiftribution amongſt Collaterals is 
directed; and alſo that Paragraph by which 'tis enacked, 
that no Diſtribution ſhall be made till a Pear is fully er- 
pired after the Death of the Inteſtate; and mozeover ſug⸗ 
geſted, that the Conſtruftion ok the Statutes belonged to 
the King in his Tempozal Courts, and not to the Spiri⸗ 
tual Court, and that the Defendant, notwithſtanding, &c. 
had pꝛacecded there, &c. 7 


And upon a Oemurrer to this Declaration two Points 
were made, argued and adjudged, 


(1.) Whether the Siſter of the Half-Blood to the Inte⸗ Allen 36. 


| fate ſhould have an equal Diſtribution with the Brother“ Wood. 
of the whole Blood. 


And it was adjudged that the thould ; fo2 the Mozds ! Mod. cited and al 


of the Statute are, to every of the next of Kindred of the wen for good Law, 


Smith v. T 
Intel tate, who are in equal Degrec, and the Siſter of the 1475 . 


H 2 Half. 2 Mod. 205. 
1 Vent. 307. 


T. Jones 93. 3 Keb. 601, 669, 730, 776, dos, * 9 I 


Brown 
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Lodge's Caſe. 
Dyer 59: 


: Half-Blood is in equal Degree ot Kind2ed to the Inteitate 


with the Brother of the whole Blood, fo2 the one is his 
Siſter and the other his Brother. 

(2.) The ſecond Point was upon Conffrufion of that 
Paragraph by which tis enafed, that no Diſtribution that: 
be until after one Year after the Inteſtate's Death ; if any 


- Right oz Intereſt is veſted and fired in the Parties wha 
aͤre intitled to any Shares befo2e Diſtribution is actually 


made; oz whether tis wholly in Contingency, in which 
they had nothing at pꝛelent, but only a Bollibility if they 


lurvive the Pear. 


And as to this Point it was adjudged by all the Court, | 


that an Intereſt was veſted and fired in the Parties inti: 
tled to have any Shares immediately after the Death of the 
Inteſtate, and the Statute doth not make any Suſpenſion 


02 Condition pꝛecedent to the Intereſt of the Jarties, fo2 
that Clauſe is meerly fo2 the Scnefit of Creditozs, and 


doth not relate to the Intereſt of the Parties, &c. 


And the Court held this Statute to be in Nature of a 


Qill, koz all Perſons who ſhould die Inteſtate, and there⸗ 
_ fore they reſembled this Caſe ta that of a Reſiduary Lega- 
tee; fot if ſuch a Legatee die befoze the Ocbts are catil⸗ 
fied, ſo that it doth not appear to how much the Surplus 
will amount; pet the Exrecuto2 02 Adminiſtrato? of ſuch a 


Lenatee ſhall have the whole Reſidue, &c. which remains 


over, &c. and not the Exrecuto2 of the firſt Teſtatoz. 
1 Leon. 277. Lady 


So in the Caſe where a Sum of Money is bequeathed 


to T. S. to be paid when he is of the Age of twenty-one 


Years, and he dies befoze that Time, his Erecuto? ſhall 


have the Legacy. 


So in the pzincipal Caſe an Intereſt was veſted in the 


Wife of Farndell immediately upon the Death of Brown 
the Inteſtate; and therefoze, tho' ſhe died bekoze the Time 
ok Payment, yet the Adminiſtrato2 of the Inteſtate ſhall 

have no Benefit thereof, fo2 it ſhall go to the Adminiſtra- 
toz of the Mike; and Farndell her Pusband having the 
Right of Adminiſtration to her, the Suit in the Spiritual 


Court is pꝛoper fo2 him to have it granted. 
Thereupon a Conſultation was granted. 


Nota; In the Argument of this Caſe it was held, that 


ik a Man dies Inteſtate, leaving only one Child, that 
ſuch Child is within the Statute of Diſtribution, and that 


tis not caſus omiſlus. 
1 Simpſon 


+ 
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Simpſon verſus Merrill & al. Mich. 4 Jac. II. 
— B. R. Rot. 370. 
Reſpaſs fo2 Bzeaking his Þouſe and Taking away : La 1359. 8 C. 
his Goods; there was Judgment againft ſome of Judgment in an n. 
the Defendants by Default, and the other juſtified, f02 I Fee ſes 
that the Hundred ok D. &c. is an antient Hundred, and yur, good. 
that a Court from three Tecks to thee Wecks, Time out nb 52+ 0 ©: 
ok Mind, had been held within this Hundred, and that be.; b. ;- . 
fo2e the Trelpals, &c. King Charles the Second was ſeiſed pp 
ok this Hundred in Fee in jure coronæ, &c. and long be- 
_ foze the Time, &c. made a Leaſe thereof by Letters Pa— 
tent to Katherine, now Queen Dowager, fo2 Life; and 
that befoze the Treſpaſs, (viz.) on ſuch a Day, and at 
ſuch a Court the JAaintiff entered a Piaint there againſt 
T. S. (one of the Defendants) in Treſpaſs upon the Caſe, | 
upon which Plaint, * Taliter proceilum fuit in eadem Curia * This ſhort Way of 
ſecundum conſuetudinem Curiæ quod poſtea ſcilicet ad Cu- Pleading of a judg- 
riam, on ſuch a Day, ſecundum conſ. &c. conſideratum fuit g,ca - Cgurt _ 
per eandem Curiam quod predict. T. S. recuperet againſt good. : 
the now Plaintiff 98. 4 d. pro wif. & cuſtagiis ſuis, quia the 5, Lend Doe v. 
Plaintiff non profecutus fuit querelam ſuam prædictam ſuper . 3 Lav. 403. Pa- 
quo judicio præceptum emanat. fuit ſub ſigillo Roberti Domini trick v. Johnſon, 
Ferrars Seneſchalli Curiæ præd ct. ſigillat. ſecundum conf. eidem c vs Jun 


me 55 : 3 cation in Treſpaſs, 
Merrill Ballivo & miniſtro Curiæ, &c. direct. per quod manda- where it was plead- 


tum fuit, &c. quod levari faceret the aforeſaid 9 s. 4 d. on * . 1 75 
Fd / W E 0 . > 
the Goods of the Plaintiff, whereupon he, on the Day Kimi the Jara. 


and Year in the Declaration mentioned, entered into the tion of the Cour: of = 


Houſe of the Plaintiff, the Doo2s being open, &c. and Nec of 0 . 
| 24 . N 133 | 8 25 . . | Edmonds, nd tha 
within the Jurisdiction of the Court, and took the Goods for : of the 
to the Galue of 9s. 4 d. and afterwards at another #4 Debt, 7:8. 14. 
Court, &c. he returned his Precept ſerved, aud the other placitaſſit the Plain- 


þ if in that Court, 
Dekendant came in Ald, 1 85 3 pleg. de 


88 RT 5 3 5 pro/. Sc. Taliterque 
PG # _ 2 that peſea, Sc. 9 Judgment ; this was keld good upon a Demurrer. 


Ind upon a Demurrer to this Plea it was objefted a- 12 H. 6: 3 b. 
galuſt it, that luch a general Pieading of a Judgment in e 45 1 
an inferior Court, and not of Recos, by lap ok Taliter 2. Robinion; 195, 


proceſſum fuit, is not good, but that the Dekendant ought Higginſon D. Mar 
to let foꝛth all the Pꝛaceedings in certain, fo: the Pleading 


by 


— „ + wow. 
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by (A) a Taliter probeſſum fuit, is only allowable where 
Judgment 1s obtained in a ſuperior Court at Weſtminſter, 
oz at leaſt in an inferio2 Court of Recozd, and not an 
inferio2 Court not of (B) Reco2d, fo2 the Court of b. K. 
hath very little Regard to the Proceedings of thoſe Pa 
per Courts; therekoze their JI2oceedings ought to be ſct 
fo2th, that this Court might judge whether they are rc- 
boy 02 not, fo2 they are traverſable, and it ſhall be tried 
by a Jury. 
(2.) Jt was likewiſe objedted, that the Dekendant had 
not let fozth how the Lord Ferrars came to be Steward of 


this Court, ſo that no Authozity is alledged in him ſufti- | 
© Cent to award a (C) brecept. 


gn P79 (3.) And laffly it was objeted, that a (D) Levari fa- 
fn 4 15 cias doth not lie to execute a Judgment given in an Hun⸗ 


Old Ent. 167. d2ed-Court ; fo2 the P2oceſs to Execution there is a Di- 
TD. firingas in infinitum. — 7, 


Orbell eſis Ward. Hill. 3 & 4 Jac. II. 
Kot. 101 8. 


3 Mod. 267 8 C. IN an Appeal of Murder bzought by the Wife bar the 


eee g of L Murder of her Þusband Iſaac Orbell, the oziginal Writ 
Murder, the Defen- Ok Appeal was in this Foun: 


| dantcannot plead per ſe Georgius Ward nuper de Paroch. Sancti Jacobi Weſt- 


Attornatum, tor 'tis a 
Dime. : mon' in Com. Middleſex attachiatus fuit, &c. 


1 Show. 47. S. C. The Defendant in propria perſona venit, and demanded 
Comb. 139. S. C. 


i Danv. 498. pl. a Oyer of the Writ and the Return, which was entered in 
KC. hæc verba, and the Return was thus indozled: Executio 
Trem. 27.  ijſtius Brevis patet in quadam ſchedula annex', Reſponſ. Bazil 
1 82 55 Pirebraſſe Mil. & Johannis Parſons Mil. Vic. Com. præd. 
2 Ki. 3. 13. pl. 38. the Schedule was thus: 

Pi eg hs 78- . Ego B. F. & J. P. Vic. Com. præd. Domino Regi humil- 
5 - Hawk] P.C. 175. lime certitico quod ego attachiavi præd. G. Ward ſecundum 


*q  exigentiam 


——— — 


(A) This ſhort Way of pleading Judgments in an Hundred- Court held good. 2 Lev. 
81. Co. Ext. 87. See Telv. 67. 2 Mod. 102, 19 


. 
(B) Adjudged, that this general Way of Pleading the Proceedings in a Court not 
of Record is ill upon a Demurrer. 2 Vent. 100. 
1 Adjudged ill, becauſe net ſet forth by whom the Precept was awarded; and 
chat it was likewiſe ill, becauſe not ſhewn that the Cauſe of Action did ariſe within 
the Juriſdiction. Sed Quere of this laſt Objection. 
(D) In 2 Lev. 81, 82. it was held, that this Proceſs of Levari facias was good, 
and that by a Difringas in ſome of the old Books a Levari i intended. 
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exigentiam avis predict & habui corpus ſuum in Kunde 
mea until ſuch a Day, on which an Habeas Corpus was 
directed to me, &c. whereupon J bꝛaught the Bodp, &c. 
bekoze the Chief Juſtice, &c. at his Chamber in Serjeants- 
Inn, and the ſaid Chief Juſtice took the Body, &c. from 
me, and diſcharged me thereof, by Reaton whereof I can- 
not have it here, Re. 

Nota; The Sheriffs Names were not ſubſcribed to the 
Return, Quibus lectis & auditis prædict G. Ward per Chri- 
ſtophorum Guiſe attorn' ſuum venit & defend, &c. & petit 
judicium de Brevi prædict becauſe he is named in the Crit 
G. Ward de paroch Sancti Jacobi W eſtm' in Com' Midd' 
ubi revera & in facto there is ſuch a Pariſh as the Pariſh 
of St. James inira libertatem Weſtm', but no Pariſh o: 
Plate known by the Name of St. James Weſtminſter a- 
lone, prout, &c. & hoc, &c. unde petit judicium de Brevi; 
_ not plead over to the Felony, as is uſual in ſuch 

ales. 

Aud upon a Demurrer it was objeted, that a Defen- + Ink; $14. 
dänt fn an Appeal could not plead per Attornatum, but al- 3 bro e Fromm. EY 
ways ought to appear and plead in propria perſona. Eo ; 

To which it was anſwered, that the Defendant did ap- 
pear in propria perſona, and the Entry is ſo bekoze he de- 
manded Oyer ; therefoze the following Wozds, (viz.) per 
Chriſtophorum Guiſe attornatum ſuum ate Surplulage and : Saur. 95; Heske: 
void; fo that the Jleading is then in propria perſona. N . 

EE ) It was objeited, that the Defendant had not plead- 3 Cro. 694. 
cd over to the Felony, which he ought to do; and that he 5 Ts 8 59. 
ought not to conclune in Abatement without ſaying moze, on 1. 
as he had done in this Caſe, and ſo are all the Pꝛecedents 
in Raſlall and Coke's Entries, where the Dekendants in 3 Cro. 910. 
Appeal plead Matter in Abatement. 3 Vel. 12. 13. Crip 
Oc which it was anſwered, and firſt it was admitted, 
that it was uſual to plead over to the Felony in ſuch Caſes, ! A $8 9 
but tis not neceſſary, ſo that fo2 Default thercof the .. 
ther JIlea ſhauld be ill; fo2 tis but reaſonable that the De⸗ 
kendaͤnt in this Caſe, where Like is concerned, ſhould have 
the lame Paivilege that all other Defendants have in civil 
ations ; ; and {02 Authouties in this Matter the Caſes in 8 Appeal, 66. 
the * Margin were cited. . 

It was farther obieced, that the Return of this Krit : 

was inſufficient as entered on Reco2d, fo2 the Dekault of 
the Sheriffs Names lubſcribed; fo2 the Tlozds, Reſponſ. 
B. F. & E. P. vic', &c. on the Back of The Crit, are not 


Fif- 
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ſufficient : but their Names ourht to be ſabſcrived with: 
in the Return it ſelf, (viz.) at the Bottom of the sche— 
* 12 Ed. 2. cap. 5. dule, Which is ſtrictly required by the Statute of * York. 
by which 'tis enafted, that the Sheriffs ſhall let their 
Names to their Return, in Pain to be grievouſly amercea 
to the King's Gle. 
Curia. The Chief Juſtice held, that upon fuch a Plea in Abate-⸗ 
4 hag 14 pl 4- ment without Pleading over to the Felony, the Court 
To, '-s 72 ought to have been moved to infozce the Defendant ta 
I. P. C19. plead over, oz at leaſt the Plea ſhould be refuſed ; but 
S. P. C. 98. Letter P. that the Plea in the pꝛincipal Caſe was not ill upon a De- 
murrer; that the Oefendant is not obliged in this Caſe to 
plead over to the Felony, no moꝛe than a Dekendant in an 
Appeal, who pleads a ſpecial Bar as a Releaſe, o2 Autre- 
foits acquit; and it was adjudged in Parliament, in a 
Caſe were the Ocfendant pleaded a Pardon in Bar, that 
it was not neceſſary to plead over to the Felony; and it 
was held in this Caſe, that if a ſpecial Bar is adjudged 


againſt the Defendant, he ſhall not be concluded by it, but 


M ſhall afterwards have Liberty to plead over to the Fe- 
Skin. 670. "That the Pleading by Attorney was a Diſcontinuance ; 
8 fo? in this Caſe the Dekendant could not make an Attor- 
ney; and therefoze this is a Plea by a Stranger, and in 
Effet tis no Plea, and therefoze ought not to be received 
by the Appellant; but the Plaintiff ought to move the 
Court fo? Judgment againſt the Defendant, fo? 'tis as 
ik he had ſtood Mute; and fo the Appellant ought to no 
in Caſe the Appellee plead in Abatement, and doth not 
plead over to the Felony ; but the Plea being accepted by 
the Plaintiff, tis therekoze good without Vleading over, 
Mo ; 
And ſo is the Return of the Schedule without the 
Names of the Sheriffs ſubſcribed ; fo? their Names on 
the Back of the TUrit is ſufficient. 
That a Diſcontinuance in this Adtion is peremptoꝛvp to 
the Plaintiff; and ſo Judgment was given, that the Crit 
thould abate. | 


T 


Jordan 
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Jordan verſus Powell. Trin. 4 Jac. II. B. K. 
Rot. 595. 


HE Caſc was, if. The Plaintiff (per Tho. Hancock e ng 1 

his Attomey) bought his Action againſt the Defen- aged me Stare, 
dant, and declared in Aflumplit upon thee Pꝛomiſes; the char the Plaintiff had 
- firſt was in Conſideration ok Cost done, and fo2 pꝛoſecu- een 


þ i . of Charges ſigned by 
ting and defending ſeveral Suits in B. R. C. B. and in 


him; per Curiam the 


Chancery, by the Plaintiff (as Sollcitoꝛ, &c.) ar the Re Starute extends only 2 


queſt of the Defendant; the Second was upon an erecu- Pg c 
to2y Conſideration to pzoſecute and defend Suits, and al- Comb. 126. 
ledging a Perfozmance; and the Third was upon a general en + 

Inſimul computaſlet. 55 5 P. 147. uy” 
The Defendant pleaded ſpecially, (viz.) That if thoſe 
| P2omiſes, oꝛ any of them, were made by the Dekendant to 

the jAlaintiff, prout, &c. they were made that the Plaintiff 
ſhould be his Attozney and Sollcits? fo2 pzoſectuting and de⸗ 
fending all Suits in the Courts at Weſtminſter, & non a- 
liter; and he likewiſe pleaded the Statute z Jac. 1. by which ; Jac. 1. cap. 7. 
'tis enafted, That an Attorney or Solicitor thall not be al- : 
lowed any Fees laid out for Counſel or otherwiſe, unleſs 
he have Tickets thereof ſigned by the Hand of them that re- 

ceive ſuch Fees; and he ſhall alſo give unto his Client true 

Bills of all the Charges of Suit under his own Hand, before 


he can charge his Client with Payment thereof; and aver- 


red that the Plaintiff had not delivered to him any Bill of 
Charges, &c. ſubſcribed with his own Hand. 1 
And upon a Demurrer to this Plea the Plaintiff had 
Judgment without any Argument, becauſe the Statute ex- 
| tends only to Money due for Fees ; and here the Defendant 
had pleaded generally to all the Pꝛomiſes laid in the Decla- 
ration, and one of them being an Inſimul computaſſet, in 
which other Money may be included, and ſo if the Defen- 
dant would Have the Benefit of the Statute, he ought to 
have pleaded quoad the two firſt Pꝛomiſes, and not gene- 
rally to all, as he had done. 1 9 e 
Judgment fo2 the Plaintiff, 


5 he 


— 
2 — — 
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The King verſus Martin. 

Pat Ras, bm did UI E Quarter-Seflions in Devonſhire made an Oner, 
not ſet forth, that it reciting, that the Overſeers of the Poor of ſuch a Ba- 
. them by an riſh had made a Rate by particular Aſlellments on the Jn- 
Sk. %% habitants, fo2 the Paintenance of the Pooꝛ of that Pariſh 
5 Mod. 397. fo2 a Pear, by which Ozder they confirmed that Rate; but 
Comb. 218, 415- there was no Recital of any Appeal to them in Seſſions 
from au Omer of two Juſtices, to whom the ODziginal Ju- 

risdiction of confirming Bates fo2 the Poo? is given by the 
Statute 43 Eliz. cap. 2 LY 

Now this Over of Seſlions being removed into B. R. t 

was moved to quaſh it; fo2 that they had taken upon them⸗ 
ſelves beyond their Turisdickion, (viz.) the original Conu- 
tance of Rates to the Poor, with which they have nothing ta 
do, but upon an Appeal, and therefoze this Ozder is void, 
contra But on the other Side, the oziginal Rate made by the 
8 Dverleers was produced, and it appeared to be actually lign⸗ 
ed by two Juſtices, and Martin's Appeal to the Seſſions in⸗ 
donzſed thereon; and ſoine Affidavits were read of the Truth 
bk that Batter, notwithſtanding no Mention was made 
thereok in the Ozder of Seflions, urging allo, that Martin 
who removed the D2ver was a litigious Perſon, and reku⸗ 
led to pay any Pꝛopoꝛtion towards the Relief of the Pooz. 
But the Court quached the Der, becaule by the Statute 
the oziginal Jurisdiftion in this Matter is given to the two 
next Juſtices; and the Seſſions have no Power, but upon 
an Appeal of the Marty grieved, and therekoze tis neceſſary 
that the Appeal ſhould be mentioned in the Seſſions Over, 
otherwiſe it muft be taken, that they ated without any 
Power; and no collateral Averments in Affidavits can help 


this Defet, becauſe the Authozity of the Seflions mult ap⸗ 
- pear in the Ower it (cif. 


Boſon ver Sandford. Hill. I & 2 * II. B. R. 
Rot. 302. 


3 1 Len, ad, 8 C. N a ſpecial Uerdic, &c. the Caſe was thus: 
321. . 1 


3 Salk. 440. S. C. I fl. Boſon, being a Mercer in Exceſter, bzought a ſpecial 


ation may be Acton of Treſpaſs on the Caſe againſt Sandford, and Se: 
brought eitheragainſt 


the Maſter or Owners ve . 


of a Ship where Goods are taken to freight, and Damaged. 1 Show. 20, 101. S. C. 2 Show. 78 C. 
Skin. 278. S. C. Comber. 116. S. C. 1 Danv. 3, 6, 7, 8. 2 Lev. 27, 69. 3 Lev. 351, 352, 353 


2 Saund. 115,116. 1 Salk. 10, 31. 2 Salk. 423, 436, 441. 443, 444. Bulſt i6, Vaug. 242, 243 
2 Lev. 172. 3 Lev. 37. 5 Mod, 91, 349. 3 Mod 
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Wo» 


ven others, being Part⸗Owners of a Ship, in Which Coops 
and Berchandize were unity tranſpozted from London to 


Moll. 208, 209. 


4 Mod. 17. 
3 Mod. 244. 


the Boꝛt of Topſham near Exceſter, and declared asfolloweth 2 1 Medis. 


fl. Quod cum Joſephus Boſon (on ſuch a Day and Year) 
at London in ſuch l Hariſh and Tard deliberaflet & one- 
raſſet, Anglice, had laden on Board, in & ſuper quandam 


2 Cro. 189. 
Moor 914. 


Navem, vocat. le Companies Adventure of Exon. unde ipſe 


idem Williclmus Sandford (and the Seven others) adtunc 
& ibidem fuerunt proprietarii ac in qua quidem Nave bona 
& mercimonia perſonarum carriationem inde requiren' com- 
muniter carriat. & tranſportat. fuerunt pro rationabili naulo 
& ſalario diverſa bona & mercimonia ipſius Joſephi Bofon 
(viz.) Viginti & duas pecias ſerici undulat. Anglice, Cam- 
lets, (and divers other Perchandizes in particular) ad va- 
lentiam 100 l. in bono ordine & bene conditionat. a Lon- 
don prædict. uſq; ad portum Topſham in Com. Devon. in 
nave illa pro eodem ſoſepho Boſon (periculis marium ex- 
ceptis) ſalvo tranſportand. pro rationabili naulo & falario 
per ipſum Joſephum Boſon eiſdem Willo Sandford (and 


the Seven others) pro hujuſmodi carriation. & tranſporta- 


tion. eorundem ſolvend. & iidem Will'us Sandford (and ſe— 


ven others) eadem bona & mercimonia ipſius Joſephi Boſon 


in nave prædict. ſub cuſtodia ſua ex cauſa prædicta tune & 
ibidem habuerunt & receperunt, & ad illa tranſportand. in 
nave prædicta in forma predict. ſuper ſe ſuſceperunt præ- 


dicti tamen Will'us Sandford (and the Seven others) off 


cium ſuum in ea parte minime curantes ſed machinan. & 


fraudulenter intenden. eundem Joſephum Boſon in hac 


parte injurare decipere & defraudare licet pericul' marium 


non impedit ſed navis prædict. ad portum de Topſham præ- 


dict. in tecto arrivavit bona & merchandiſa pradict. in tali 
bono ordine & bene conditionat. qual. eadem fuerunt tem- 


pore deliberationis & onerationis inde in & ſuper navem 
prædict. eidem Joſepho Boſon non deliberaverunt ſed bona 


& merchandiza prædict tam negligenter & improvide loca- 
verunt & cuſtodiverunt in nave predict in Viagio predict 
quod in defectu ipſorum Willi” Sandford (and the Seven 


others) & ſervien. ſuorum bona & merchandiſa illa per a- 


quas maritimas in eadem nave venien. madefacta ſpoliat. & 
damnificat. fuerunt & nullius valoris five uſus eidem Joſe- 
pho devener. Idemq; Joſephus diverſa grandia Lucra com- 
moda & proficua quæ ipſe cum bonis & merchandiſis præ- 
dictis vendend. leciteq; barganiſand. acquirere & lucrare po- 
tuiſlet totaliter perdidit & amint unde idem Jolephus Boſon 


2 2 Er 5 dicit 
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dicit quod ipſe deteriorat. oft & damnum habet ad Valen- 
tiam 1501. & inde producit ſectam, &c. 

The Defendants pleaded jointly Not guiltp, and the Ju⸗ 
ry kaund a ſpecial Gerdiſt to the Effect kollowing: 

il. They find, that Joſeph Boſon, in the Pear and Place 
akozeſaid, did deliver and load in and upon the Ship called, 
&c. in the ſaid Declaration mentioned, of which Ship the | 

laid William Sandford, and the Seven others, were then 
and there Partners; they find that in this Ship the Goods 
ok Perſons requiring Carriage had been uſually carried fo? 

a reaſonable Salary, and that the Plaintiff delivered the 
Goods in the Occlaration mentioned on board the Ship in 
good Condition, and that they were to be tranſpozted ſafely 

from London to Topſham, fo2 a Salary to be paid by the 

Plaintiff to the Defendants, upon which Account the 
Goods were received into the Ship. 15 

They find that one Daniel Hurd was Maſter of the ſaid 
Ship, and the Goods were delivered to him, none of the 

Dekendants being then p2eſent ; they find that there were le⸗ 

 veral other Partners of the ſain Ship, (viz. &c.) at the 

Time the Goods in the Declaration mentioned were put on 

board; they find that the Plaintiff did not know, but was 
always ignozant who were the other Partners. 

They find thot the Ship arrived ſafely at Topſham, with: 
out any Danger of the Sea, and thatthe Goods were (poiſed 
by Negligence modo & forma pret, Ke.., 

They find that the Dekendant, and the other Partners, 
have been always ready in the ſaid Ship to tranſpozt Mer⸗ 
chandizes from London to Topſham and back { again, fo2 a 

Salary, accozding to the Rate of 16s. per Tun-Weight, 
and that the laid Daniel Hurd, who was Maſter of the 

ſaid Ship, had only fir Pounds fo2 every Uoyage, fo? his 

ages of the Dekendant and the other Owners. and ſa 
concluded ſpecially. 

There were two Points made in arguing this ſpecial 

. _ Uerdift. 
* 26H. 8.5. (J.) Whether the Uerdit had * abated the Bill by find- 


Shes Mae þ ing there were ſeveral other Partners of the Ship not na- 


ment, the Party loſes ined, &c. 
dhe Benefit of it, if (z.) The ſecond was, Whether the Plaintiff had miſta⸗ 


he pleads to Iſle ken his Ation, having bzought it againſt the Dwners of the 
Ship, when only the Maſter is chargeable. 

As to the firſt Point it was argued, that the Defendants 

bad loft that Advantage which they might have had by their 


Pleading 
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leading to this Aſtion, becauſe they did not plead the 
Matter in Abatement; and as fo2 that Jurpoſe, the Caſe 
was compared to an Afton againſt one Erecuto2 where 
there are moze; ik that one Executoz doth not plead that 
Matter in Abatement, but pleads to the Action, he ſhall 
never have the Advantage of luch a Plea afterwards; ſa 
where Creſpals is bzought by one Jointenant, oz by one 
Tenant in Common, and the Ocfendant pleads to the Ac- 
tion, and the Jury finds ſpectaily, that another (not named) 
is Jointenant or Tenant in Common with the JAaintiff, 
pet he ſhall have Judgment, notwithſtanding the Writ at 55 
firſf was abateable; and ſo it was adjudged in the + Caſes}, Co, 8% 55+, 
kited in the Margin; lo where an Action of Debt is brought Moor 66 Stowel”: 
an a joint Bond, againſt one of the Obligozs; and upon cx: 
Non eſt factum pleaded, the Jury find that J. S. (then li⸗ 5 
ving) was jointly bound with the Dekendant, pet the 
Plaintiff ſhall have Judgment. 
Tis true, if this Matter had been pleaded in Time, it 
would have "abated the Writ; and fo it was adjudged in 
* Whelpdale's Caſe, fo? which Reaſons it was inſiſted, that, ebe. 5 
= Dekendant had lofi that Advantage by Pleading to the Stead wor Moon. 
(Z.) Cis to be conſidered what Relation there is between 
a Maſter and a Servant, fo2 the Jurozs have found, that 
Daniel Hurd, Maſter of the Ship, was only Servant to 
the Defendant fo2 a certain Salary, and to ſhew the ſtrick 
| and recipꝛocal Relation between them, the Caſes in the 
Margin were cited; and how the Acts of the Servant 
will * affeit the Matter ; and to p2ove that the Maſter is :1 H. 6. 16. 


_ chargeable fo2 the Contrais of his Servant, the Cales,' H.-7: 394 4: 


b 1 161. 
REFER in "we Margin were cited: 88 be 


Dr. & Stud. 137. 
3 Cro. 711. 12 H. 8. 47. . 6. 53. 


Qbich Caſes were applied to the pꝛincipal Cale; fo2 
Hurd, the Maſter of the Ship, was the Defendants Ser. 
vant, and his Labour was foz their Benefit, and by Con- 
ſequence his Negligence ought to be to their Loſs; and 'tis 
agreeable to Reaſon, that the Defendants, who were to 
receive and to have the Advantage of the Freight-£ Money, 
Gould be charged with ſafe Keeping the Goods, _ 

Beſides, this is a mixt Action, (viz.) fo2 a Malefeaſance, 
and fo2 Patter quaſi ex contractu with the Owners, who 
ba impoſed a certain Nate, accoꝛding to the W. cight, &c. 


ko: 


7 Plowd. 11. Tits . 374. 
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N 


Ju for che De- 
fendants. 


{02 tranſpoꝛting the Soods, and that the (A) Owners augbt 
to bꝛing the Action faz the Freight⸗ Money, and not the Ma⸗ 
ſter, therekoze the Party ought to bang the Action againſt 
the ee koz ſuch Actions are always recipꝛocal. 
Then it was argued from the Inconvenience, ik the Ser⸗ 
vants of Carriers ſhould be chargeable with 'the Soods, 
and their Maſters ſhould not be chargeable to the Parties 
in an Acton; fo? if this ſhauid be Law, no Han ſhould en⸗ 
truſt any Thing of Galue in the Hands of Servants, who 
are generally poo? Men, lo that by this Means it would 


be very pꝛejudicial to trade, in carrying. Goods from one 


Plate ta another. | 
Jt was infiſted, that Maſlers are nat liable to the Can⸗ 


tracts of their Servants, unte 18 they are nonſolvent; now 


this Action is founded only on the Contract, which is intire, 


and made with all the Owners; therekoze the Ackion bought 


Curia. 


vs Raym. 220. 8. C. * 
1 Mod. Rep. 85. S. C. 
Vent. 100, 238. 
8-05 

Sid. 36. S. C. 


againſt ſome ok them is abated by the Cerdiſt; fo2 tis not 

tbe ſime Contra as alledged in the Declaration Mas fo2 
Inſtante, in an Aflumpfit againſt two Dekendants, if the 
Jury find the Pꝛomiſe was made by Theee, the TArit is a- 
bated ; fo? the Pꝛomiſe of Thee is another Pꝛomiſe than 


that made by two. 


As to the ſecond Point it was adjudged, that the Action 


was well bzought againſt the Owners, and the Caſe of 


* Morſe verſus Sluce was cited, which was adjudged when 
Hale was Chief Juffice, and it was thus, (viz.) The like 
Action was brought againſt the Maſter of a Ship; and upon 
a ſpecial Acrdi# found, the Dbjefion was, that the Adion 
would not lie againſt the WMaſter, but againſt the Owner; 


biit it was adjudged that the Action was weil brought a- 
gainſt the Paſter, becaule it was found by the Uerdif#, that 


he had uſed to receive Money koꝛ Freight, and to make Con- 


tracts fo2 tranſpozting Goods; therefore in luch a ſpecial 


Cale the Action lies againſt the Maſter; but it was never 


Fry v. Marſh, Lent (A) One Fry was 9 of a Ship, 


Alſjrjes in 7 5 
2 Willi. & Mariæ. 


doubted, but that it would lie againſt the Owners, fo? tis 
founded ex quaſi contractu by Implicatian of Law; and 'tis 
a Rule in Law, that in ail Caſes where the Action 18 
kounded upon Batter cx quaſi contractu, it ought to be 


I joint 


__ TY 


—_— 


EN brought an Iudebitatus Aſſump/it for 
Freight- Money, for importing Goods from Bourdeaux to Toffham; and upon an 


Objection, that the Action ought to be brought by the Maſter, and not by the 


Owner, Halt Ch. Juſt. held clearly, that the Action might be brought by 
Either. bo | 
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joint againſt ail Parties; and koz Authszities In this 
the Caſes in the * Pargin were cited. 


Point Noy 135. 
2 Saund. 345. 
1 Roll. Abr. 921. 

2 Vent. 151. Hob. 260. Hutt. 121. 1 Mod. 198. 


And the Chief Juſtice and two other Judges held, that 
the joint Partnerſhip was not pleadable in Abatement by 
the Dekendants, becauſe it would amount to the general 
Jflue ; but that if it was pleadable in Abatement, the De- 
kendants had loft their Time of Pleading it, and Judg⸗ 
ment ought to be given fo2 the Plaintiff, : 
And the Chief Juſtice ſaid, that it was at the Election of 
the Plaintiff, either to bung his Action againſt the Maſter 
on againſt the Owners; and ſo in Caſe of Mariners Wages, 
the Action lies againſt either Maſter 62 Owners; and the 
Maſter oz Owners may maintain an Action fo2 Freight— 
Honey, unleſs ſome of the Owners diſagree to the Uoyage, 
fo2 by that Means they are exempted from the Adion; and 
in the p2incipal Cale he held, that if the Ship had been em- 
ployed only by the Detendants, tho' there might be others "Sk 2 
who had a joint Intereſt with them, yet the Action was; Co. 36h. 
maintainable by them, without naming the other. 

Judgment was given fo2 the Plaintiff, 5 
In arguing this Caſe, that between * Blackburne and * Trin. 24 Car. 2. 
(irove was cited, which was thus: 1. Tenant in Common 1 1215 

of Lands brought an Action of Trover in his own Mame : vent 260; 
alone, fo2 cutting down Trees and carrying them away: E <A TOR 

The Dekendant pleaded to Iſſue, and in a ſpecial Uerdit it * ** 7 37 

was found, that the Plaintiff was Tenant in Common with 

T. S. not named; pet the Plaintiff had Judgment, becauſe 

this was Matter pleadable in Abatement. Se 


Aylofte verſus Scrimpſhire. 


"THIS Cale was argued and adjudged in this Term: FE 
1 fl. The Plaintiff, Sir Benjamin Ayloffe, bzought an 5 
Action of Debt againſt the Dekendant, upon a Bond koꝛ the nad in bar, 
Payment of 50ol. and upon Oyer of the Bond, and then Show. 46. 8. C. 
Condition thercof, it appeared to be fo2 the Payment of a Sand 123-5: © 
leſs Sum, (viz.) 2501. at a certain Day, and thereupon ; Daw. 427 p. 6. 
the Defendant pleaded, Actio non, &c. becauſe the Plaintiff 
poſt confectionem ſeripti obligatorii prædict. ac poſt denarii 
prædicti devenerunt debit. & folubil. eidem (the Plaintiff) 


de. 
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de predie. (the Defendant) K ante. exhibitionen bill præ- 
dict. (viz.) on ſüch a Dap ipſe idem (the Plaintilf) per 
quoddam factum ſuum convenit & conceflit ta and with 
the Dekendant, quod ipſe idem, the Plaintiff, ad aliquod 
tempus vel tempora extunc in polterum pro & durante Ter— 

mino 99 Annorum, a die datus ejusdem facti, &c. non ſec- 
taret proſequeretur implacitaret vel perturbaret corpus per- 
ſonam vel ſtatum, Anglice, the Eſtate, ipſius (the Deken⸗ 
dant) hared. executorum vel adminiſtratorum ſuorum vel 
alicujus eorum vel ratione aliquarum ſummæ vel ſummarum 
monetx debiti vel debitorum, Anglice, Outies, vel de- 
mand. quorumcunq; ei adtunc debit. vel folubil. Anglice, 
owing, vel per ipſum (the Plaintiff) demandabil. de vel a 

præfat. (the Defendant) & hoc, &c. & unde, &c. 

21 UI. 7. 24439 And upon a Demurrer to this Hlea it was inſiſted fo2 
D 1.6 44a the Defendant, that this Occeafance, by which the Action 
26 H. 8. 9,10. is [iiſpended fo the Time therein limited, is pleadable in 
OY 352, 623- Bar, and to avoid Circuity of Adion; and the Cales in 
. Swund. 320. the © Margin were cited as authozities in this Point. 

5 Holt Chief Juſtice &c. That an Obligatton is dekea⸗ 
ſable as well after the Condition is bꝛoken as bekoze, and 

13 6 18. b. 26. b. as to that Point the Caſes in the f Margin were cited, 

Gb Fl z And the Court thus diſtinguiſhed, (viz.) that where the 

- Saud. 47, 48. Covenant is, that the Obligee ſhall not put the Bond in 

Suit at any Time, ſuch Covenant is pleadable in Bar as 
Cro. Eliz. 352. A Releaſe, becauſe in Effet it is lo, but where the Cove- 

I. 999. is, that it ſhall not be put in Suit fo2 a certain Time 
limited in the Deed; this is only a Covenant, and fo2 a 
Breach thereof an Atton is maintainable; but 'tis not 
pleadable in Bar to the Bond. 

Nota; Jn the Argument of this Caſe it was allowed by 
95 all, that a Letter of Licence containing the Tos follow⸗ 
ing, (viz.) that if the Credito2 ſue, &c. within ſuch a 
Time, that his Debt ſhall be fozfeited, ſuch Licence is 
pleadable in Bar; therefo2e in the pzincipal Caſe, the Co- 
venant being tempozary and limited to a certain Time, and 
there being no Wozds in the Deed of Defeaſance to make 
the Debt foxteited; upon a Suit commenced, &c. the Court 
5c poſt Carvell ver. mag clear in Dpinion it was not pleadable in Bar, but 
Ward, 210. that an Action of Covenant was his pꝛoper Remedy. 
Judgment fo2 the Plaintiff, 


Incledon 


—— —— — — 
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Incledon & al' verſ. Burges. Paſ. 4 Jac. II. B. R. 


RE SPASS againſt the Defendant, in which the 2 Salk. 635. 8.0 
Plaintiff declared fo2 a Treſpaſs fo Eating his Fe e Omivon 

 Oxals, and fo2 digging and carrying Turk and Stone in a cured by Verdict. 
certain Place called J'renſbhoe Down. I Show. 27. S. C. 
The Defendant juſtified by a Pꝛeſcription, in which he Comb, 166. i 

let fo2th, that long bekoze the ſuppoſed Treſpaſs, &c. one 

Chicheſter was ſeiſed of a Meſſuage 02 Tenement called 

Jottiſcomb, and of 100 Acres of Land, Parcel of the ſaid 

'Tenement; and that the ſaid Chicheſter, and all thoſe whoſe 

Eſtate he had, uſed Time out of Mind to have Common 

in the Place where, &c. fo? all their Cattle Levant and 

Couchant upon the ſaid Tenement, and allo to have Com: 
mon of Turbary to burn in the ſaid Houſe, and alſo a JI2t- 

vilege to dig Stones in the Place where, &c. fo2 the neceſ- 

ſary Repair of the ſaid Meſſuage, as appertaining to the 

afozcſaid Meſſuage 02 Tenement, and lo made a Title to 

the Meſſuage, &c. under a Leaſc thereof fo2 Pears made 

by the ſaid Chicheſter, diu ante, &c. and ſo juſtified the Eat⸗ 

ing the Szals with his Cattle Levant and Couchant, &c. 

and digging the Turf to burn in the laid Houſe; and as 

to the Digging the Stones, &c. that they were digged 

and uſed, and he had imployed them in and upon the akoꝛe⸗ 


laid Tenements, foz the neceſſary Reparation thereof, & 
hoc & unde. 


The Plaintiffs replied, de injuria ſua propria, and tra- bo? errer's Cuic, 
- verſed the PDꝛelcription afozeſaid, as it was pleaded in Bar. f. + te fe 3o 45 
_ The Defendant rejotned by Tay of Eſtoppel, that the! . 
Plaintiffs ought not to be admitted to the ſaid Averment 55.) Efoppd, 90. 
and Traverſe, becauſe the Plaintiff Incledon had autrefoits Lit. 5 666,- 667, 

bꝛought an Action of Treſpaſs againſt the ſame Oefenvant, 7 
fo2 a Treſpaſs done in the ſame Place; and the Defendant 
juſtiſied, as now, by PDꝛelcription fo2 Common ok Paſture, 
Turbary, and £02 digging Stones, ut ſupra, and the Plain- 
tiffs then replied, de injuria ſua propria, ut ſupra, and tra- 
verſed the Pꝛelcription, and thereupon Iſſue was joined, and 
a Uerdi# was found fo2 the Ocfendant Burges, and the Re- 
co2d was let koꝛth in certain; and averred, that it was the 
ſame Title, and that this Incledon and the Incledon in the 
other Action are one and the lame Perſon, and that the 
now ODekendant, and in the other Action, is the ſame Per⸗ 
fon, and fo concludes by Mop of Eſtoppel by the Cerdit. 


And 
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18 Ed. 4. 16517 
Dyer 39. b. 
Cro. Eliz. 82 


And upon a general Demurrer to this Replication, an 
Exception was taken to the Plea in Bar, (viz.) Fo? that 
the Defendant had p2eſcribed to dig Stones to repair the 
Houſe, and had juſtified the Oigging f02 repairing the a- 
foreſaid 'Tenement, ſa that he varied in his Pꝛeſcription, 
and had not b20ught his Caſe within it; fo2 a Tenement 
compꝛehends moze than a Meſluage, and he ounht not ta 
imploy the Stones to repair the Hedges, which are Parcel 
of the Tenement, becauſe his Preſcription is confined ta 
The Metluage only. 

To which it was anſwered, that the Fault of this 
' Plea was cured by thc Replication, becauſe the Plaintiff 


ErrucenSerufcld and had not demuürred 10 it, 1102 taken any Advantage thereot 


2 Ed. + 24.4. 


I . 326. 
1 Hawk. P. C. 244. © 
2 Hawk. P. C. 243. 


6 Mod. 1 28. 


Poſtea 230. 


-: 27 Elin. e 5. | 


+ Baskervill' 


in Pleading; and the Authoꝛities in the“ Margin were 
klted to p2ove, that the F ault ok the Bar may be cured by 
the Replication. 
But the Caurt being inclinable, that this Defett was 
not helped by the Replication, becauſe upon the Pleadings 
it ſhail be taken, that the Stones were tmployed upon all 
the Tenement generally; thereupon the Counſel fo2 the 
Dekendant objeited againſt the Oeclaration, (viz.) That the 
Commencement of the Treſpaſs was alledged to be in the 
Reign of Car. 2. continuando unto the Day of the Bill 
purchaſed, which was in the Reign of Jac. 2. and the Con- 
cluſion of the Declaration was, contra pacem Domini Re- 
gis nunc, when it ought to be, contra pacem dictorum nuper 
Regis Car. 2. & dicti Regis nunc; ko the Mods contra 
pacem are pꝛoperly applicable to the Commencement of the 
Treſpaſs, (viz.) to the Clauſum fregit, and not to the 


Continuando. 

To which it was anſwered, that this was only Foꝛm, 
and that the Statute 27 liz. is, that upon a general De⸗ 
murrer Judgment (hall be given, notwithſtanding any 
Want of Foꝛm; and in this Caſe the Oemurrer was ge⸗ 


Caſe in eral; and the Caſe in the + Margin was cited to pꝛove 


_ this was meerly Matter of Foꝛm. 

It appears by the laſt Statute of * Jeofails, that the 
_ Clauſe contra pacem was not meer Fon, becauſe by that 
Statute the Want of thoſe Wozds was aided by a Uerdit, 

which is a good Argument, that bekoze that Statute was 
made, it was a Jeotail, not to be cured by any koꝛmer Sta- 
tutes of Jeofails, which in general Moꝛds cured Want of 
Fomn after a Uerdift; ſo that tis Subſtance, and not with- 
in the Statute 27 Eliz. and the Court was of that Opinion, 
and ſo gave J udgment na thePlaintiff Nil capiat per Billam. 


I But 


2 $0 eo ——— oo moon ů —— * 
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But nota 1 Sid. 253. the like Exception was taken upon Vide pott p. 09 


a general Demurrer, and adjudged meerly Fo2m ; but 


this Caſe was not cited by the Counſel, oz remembered by 
the Court. 


As to the Yatter in Law, 11 3 ) the Eftoppel, the Court 


gave no Opinion, but J udgment was given koz the Defen- 
vant, ut ſupra. 


Maſon we as Abdy. Mich. 4 Jac. IL. B R. 
„Not. $75; 


E BY. upon Bond. the Condition whereof was, that What ſhall be an 


whereas the above named John Maſon, at the Re⸗ 
queſt of the above bounden John Abdy, had lent and paid 
unto him the pzincipal Sum of 300 l. on Adventure upon 
the natural Life of Robert Abdy, fa2 the Time herein after 
ſyecified; if therefoze the ſaid Robert Abdy, at the End ok 
thzee Months Kalendary, commenciig from the Date here- 
bk, do and ſhall well and truly pay, oz cauſe to be paid, 
unto the aboveſaid John apes his Erecuto2s 02 Admint⸗ 
ſfrato2s, the Sum of 221. 10s. being the Premium fo2 the 
ſaid Adventure of the ſaid Jaintipal fo2 thee Months; and 
afterwards, at the End of fir Months, commencing as a⸗ 
kozeſaid, oz at any Time ſooner, do pay as afozcſaid, the 
laid p2incipal Sum of zool. with other Premium, fo2 the 
farther Adventure of the ſame, accozding to the Rate of 
Sik-pence cach Pound per Month, foz all ſuch Time what- 
ſoever as ſhall be expired and ſpent, at fuch aſſigned Time 
of Payment; oz if befo2e ſuch aſſigned Time oꝛ Times of 
Jaayment, and within the ſaid {1x Months, the ſaid Robert 
Abdy ſhall depart this natural Life, that then this p2eſent 
Obligation ſhäll be void. 

Quibus lectis & auditis, the ſaid Robert Abdy delt &c. 
quod actio non, &c. becauſe on the ſame Day, Pear and 
Iddlace in the Declar ation mentioned corrupte & contra for- 
mam Statuti in hujuſmodi caſu nuper edit. & proviſ. agrea- 
tum fuit inter prædict. Johannem & eundem Robertum quod 
prædict. Johannes accommodaret eidem Roberto ſummam 
zool. & darct diem pro ſolutione inde per ſpacium trium 
menſuim Calendar. fed non ultra ſex menſium a prædicto 
dic quodq; præd. Robertus ſolveret, &c. (here recite the whole 
Agreement and Condition, inſerting the ſeveral Sums to 
be pro lucro & intereſſe differendo & dando diem pro ſolu— 
tone prædict. 300 l. uſq; ad ſuch a Day prout in the Con- 

K 2 dition 


ſurious Contract. 
Comb. 125. 8. 
1 Show. 8. S. C. 
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dition; (omitting the Clauſe, that if the Defendant Would 
die within ſir Months, &c.) Et ulterius prædict. Robertus 
dicit quod ipſe prædict. Robertus pradicto tempore agrea- 


menti necnon ſcripti obligatort! fact. fuit in plena vita & ſu- 


lute & infra ætatem 38 Annorum, (viz. at ſuch a Place) & 
in nullo periculo vitæ e ſux awittend. Quodq; ad evitand. ſta- 


tutum prædict. & pro ſecura ſolutione ſummarum denario- 


rum prædict. in conditione præd. ſpecificat. ad tempus ibi- 
deim affix. ſcriptum predict, cum conditione prædict. apud 
paroch. & Wardam prædict. trahi & ſcribi per prædictum 
Johannem caulat. tut pro ipſo | prædicto Roberto ſigilland. ac 
ſuperinde prad. Robertus pro tolutione tam pred. 221. 108. 


pro lucro intereſſe & pro differendo & dando diem ſolutionis 


prædict. 3 00 l. per brædictum ſpacium trium mcnſium, quam 
predict. principal. ſummam & prœd. al. denar. (as in the 
Condition) prædict. ſcriptum Obligatorium hic in Curia pro- 
lat. de pœnali ſumma 600 l. cum pradicta conditione pro ſo- 
lutione pred. 22 l. 10 8. & predict. 300 l. & pradict. al. de- 
nar. modo & forma ſupramentionat. in performatione & 


complement. & ſecundum formam & effectum corrupti agrea- 


5 Co. 70. 
Moore 397. 


menti ill. ſigillavit & ut factum ſuum deliberavit, & idem 


Robertus ulterius dicit quod præd. 221. 10 8. pro intereſſe, 


Anglice, the Loan, pro differendo & dando diem ſolutionis 


præd. 300 l. ut præfertur excedunt ratam ſex librarum pro 
5 Anglice, the Loan, pro differendo & dando diem 
ſolutionis Centum librarum pro uno anno per quod ſcriptum 
obligatorium prædict. vigore ſtatuti prædict. in hujuſmodi ca- 
ſu inde nuper edit. & provi. vacuum & nullius vigoris in lege 
exiſtit & hoc & unde. 


and upon a general Demurrer to this Plea, it was ar⸗ 


| Cro. Eliz. 642, 643, gued upon all the Caſes of Uſury cited by the Counſel; 


741 
Lutw. 468, 469. 

.. 
Caſe. | 


and adjudged, that this was an uluriaus Contrat within 
the Stat. 12 Car. 2, cap. 13. ko; it was held, that if inch 
an Evaſion of the Statute ſhould be allowed, upon Pꝛe⸗ 
tence, that the Pꝛincipal was in Dazard fo? thꝛee Donths, 

upon ſuch a colourable Contingency, that a Han who was 
in full Health might die within thre o2 fix Months, the 
Statute would be of little Ale; and if ſuch a Contingen- 


cy of the Ocath of a Man ſhould pꝛevent the Cifiiry, it will 


follow, that Contingencies might be extended ts the Death 
of Two, Theee, oz moze; and that this Caſe is not like | 
thoſe of Bottomry-Bonds, becauſe in thoſe Caſes there are 
ſeveral deſperate Contingencies of the Wind, Seas, and E- 
nemies, which Bonds are regarded in re! ct tg Tr. Ade. 

The Dekendant had Judgment. 


1 . | 'D-E 


CY 
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Term. Sanct. Mich. 


Anno 1 Willi. & Marie in B. R. 


Watſon W Clerke. 


N this Cafe it was held by Holt Ch. Juſt that where Where the Steward 
an Habeas Corpus is direſted ta an inkerio: Court, Hug ome a Hades 
ok which an utter Barriſter is Steward, and in Fact Corpus directed to 

the Iſſue in the Plaint was not joined 1022 than fir . 1 | 

Months after the Appearance of the Dekendants there; lo, show. 131 8. C. 

that by the Statute 21 Jac. the Steward. had Liberty to 21 Jac. 1. cap. 23. 

pꝛoceed notwithſtanding, and without the Allowance of the 

Writ ; yet in this Caſe the Steward is bound to return v. pot. 75. 

the Writ with the ſpecial Matter, otherwiſe He ſhall be in 

Contempt; and lo it was conſtantly ruled in B. R. _ 


Hale was. Chick Juſtice. 


Boſworth Verſus Ridgley. 


ire facias by Executoꝛs, upon a 4 üdgn ment obtained by Profert hie in Curia 
the Teſtatoz; and upon a general D enurrer it was en Tenn: 


55 infited, that the Pꝛättile of this Court in ſuch Caſes is, * 60. S. C. 


that the Plaintiffs in the Scire facias ſhould inſert this 
Clauſe, (viz.) Profert hic in Curia literas "Teſtamentarias, 
&c. - which being omitted, the Ulrit is not good. 

To which it was anſwered, that the Pꝛattile is to inſert 1 Saund. 249. 
that Clauſe at the Concluſion, and not in the Biddle of * und 492: 
the Writ; and here tis inſerted at the Concluſion, 


But 


Prohibition will not 
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Curia. But the Court held both Foꝛms to be good, and that in 
the C. B. this Clavle is always inlerted in the End. 
Judgment 1 the n 


Bradſhaw verſus Swanton, 


e ee FJRobivition to the Conſiſtory-Court of Durham, where 
a Compoſition for - the Libel was {02 Sübſtraction of Tithes ; the Slig⸗ 
Titkes. 2 geſtion now was, that a verbal Compoſition was made 
ren f. between the Plaintiff and the Dekendant, fo2 all Panner 
| of Tithes fo2 two Pears; and the Libel was fo? Tithes 
ariſing within the laid Time; and a Wifference was now 
taken between a Compolition for Life and for Years, f02 in 


* vVelv. 94 the firſt Cale a Pꝛohibition lies, but not where the Com⸗ 
8 on politton is fo2 Life; and to P2ove this, the Cales in the 
ro IZ. I > = 


Bugg . Woodward, SDACgIN were cited. 


To which the Chick Juſtice anſwered, and ſo it was re- 
F.N.B.43,44-41-G- ſolved, that tho' ſeveral Books tell us, that a P2ohibition 
fa . would lie where the Compoſition is for Years; and where 
Hob. 176. Hawkes the Olffcrence is taken ut ſupra ; pet the Law ko; ſeveral 
v. Brayfield, Years paſt hath been clearly taken, that no Pꝛohibition 
2 Gro. 68. Hony: will lie upon any Compoſition, whether fo2 Life o2 Years, 
See Reg. 38, 39. koz any Tithes; and therekoze the pꝛoper Remedy is to ap- 
2 Lev. 24. Barnard neo] tg the Arches, if the Conliſts2y- Cot urt ſhould retule a 


. Evans. 


Raym. 14. Plea of Compoſition. 
1 Keb. 5, 21.8.C. In this Calc a Prohibition was denied, quod nota, 


Hamm ond verſus | Purſell. 


W. ads oo ” Av Writ of Inquiry was returnable die Veneris prox. rot 
N 2e . oe Craſtino Aſcenſionis Domini, which was a Day out 


the Term, but exe- 


cuted within the of Term, but it was erecutev within the Term, and 
NN Damages found fo? the Plaintiff; and upon a Writ of Er- 
| roz bzought, the Batter befo2r-mentioned was afligned koz 
Erxroꝛ in the Exchequer- Chamber; and now it was moved 

to amend the Return of the Trit. 
Holt Ch. Juſt. Jf the Award of the Writ ok Inquiry on 
the Roll is good, the Writ it ſelf ſhall be amended by the 
Roll; ſo if the Eurit was good, and the Award was ill. 


it ſhall be amended by the Writ ; but in this Caſe both 
were defeitive. 
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Then the Counſel fo2 the Jdlaintiff | in Erroz inſiſted, that 
the Dekault in this Caſe was the At of the Court it (elf, 
which can never be amended, 

But the Court inclined to amend it. 


Young verſus The Inhabirants of the Hundred of 
Tolſcomb and Mudbury in Dorſetſhire. 


HIS was an Afﬀtion upon the Statute of Hue and ; Mod C. 
Cry fo2 a Robbery, in which the Plaintiff declared, Declaraion upon 8 
Quod quædam perſonæ ignotæ, &c. apud quendan locum ex add. an fax” 5 
auſtrali parte cujuſdam Januz vocat. Fair FDile-Gate, infra was in the Highway, 
parochiam de Toldſcomb & Mudbury in Com. pred. & infra Rn. 
hundred. de Toldſcomb & Mudbury in Com. Dorſet prædict. Comb. : 150. 3. C 
vi & armis allaulted him (the Plalntitt), and robbed him or 
fo much Money. 
Apon Not guilty pleaded, the Plaintiff had a Gerdickt; 
and it was naw moved in Arreſt of Judgment, fo2 a Fault 
in the Declaration, the Robbery being not laid to be done 
in any Highway, but generally, (viz.) apud quendam lo- 
cum {ut ſupra) lo that fo2 what it appears to the contrary, 
it might be done in an hauſe oz Garden, o2 in a Wood, Cro. Eliz. 255 
koꝛ which the T9und2ed is not chargeable; fo2 the Inhabi- 
tants of the Hundzed are only obliged to guard the Roads; 
and all the Pꝛetedents are, that a particular Place is chewn 
in the Highway. 
But it was adjudged that the Declaration was good, 
_ eſpecially after a Gerditt; fo2 it ſhall be intended that this 
was given in (Evidence at the Trial, otherwiſe the Plain⸗ 
tiff would have been JNonſuit ; and they held, that without 
the Help of a Qerdit this Declaration had been good; fo? 
the Highway is not mentloned in any of the old Pꝛetedents; = | Leong 5 
in Raſtal's Entries; tis true, in the * new Pꝛecedents tis cans of Eat Hun. 
mentioned. dred, 
%elides, the Declaration is as good without any Aver⸗ 
ment, that the Kobbery was done in the Highway, as tis 
without any Averment, that it was done in the Day-time, 
and not in the Night; f02 luch an Averment was never yet 
ſeen in any Precedent. 


The Plaintiff had Judgment. 


The 
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The King werſin Bonny. 


od. 238. S. C. L PON a Motion fo2 a Melius Inquirendum upon the 
quien pon a Death of B. Who was Felo de ſe above two Pears 
Mins rngiirend is bekoze this Motion ; and after two Jnqueſts had been 
wh fable, but dot made by the Cozonicr ſuper viſum Corporis, upon both 
= of Copa. | which Inqueſts he was found to be Non compos; it was 

. "Dan. 210 pl. 1. now ſuggeſted, that one of thoſe Inqueſts was qualſhed fo2 


U r. 29. a Fault, and the other, which now ſubſiffs, was obtained 


3 5 Practice, becauſe the Juroꝛs were named at the Inſtante 
I I. H. P. C " 14 to Df Bonny, the Adminiſtrato2; and Affidavits were p20ducen 
417 tu pꝛove it; beſides, the Pꝛactice is apparent by Taking 
_ the lecond Inquiſition betfoze the Coroner, ſuper viſum Cor- 
Skin. 45: poris, which Body had been buried above a Pear, and lo 
1 was putritied; and therefoze (admitting it was not by 
> Ky Beg: ren ſuch an ertraowinary Courſe ought not to be 
1 Vent. 181, 182. taken. _ 
CY Thereupon the Court, ſuſpetting the Coroner had misbe- 


Koll. Abr.32.pl.;. JaveD Himielf, made a Rule koꝛ him to attend, and accozd⸗ 
Edu 4. 70. b. ingly in Hillary-Term following he appeared in Court, and 
B H. F. C. 59. made Dath, that he took the laſt Jnquiſition ſuper viſum 
Corporis of his own Accozd, but upon the Application of 
the Lord Almoner fg to do, whereupon he applied himſelf 
to the Attozney General fo2 his Advice, who told him that 

he might do it, and thereupon he took the Inquiſition with⸗ 

out the Inſtance of Bonny, &c. and the Court was ſatiſ- 
ficd with this Account of the Matter, and that there was 

no Practice by the Cozoner, and ſo a Melius inquirendum 
mas denen,. | 
Noa ta; It was agreed by all, that it was not to be juſti⸗ 
fied to take the Body out of the G2ave after it had been bu⸗ 
ried above a Pear, fo2 it was a common Nuſance and in- 
ſufferable ; therefoze where the Inquiſition had been quaſh- 
ed ſuper viſum Corpus a long Time after the Death, a Me- 
lius inquirendum might have been granted, but not another 
In 19uilition ſuper viſum, &c. but factum valet quod fieri non 
| debet. | 

+ 7 Mod 830. Nota; In this Caſe, that of the * King and Heatherſall 
was cited, which was thus: fl. An Inquiſition was taken 
befo2e the Cozoner ſuper viſum Corporis, which was re⸗ 

turned and filed; and the Lady Dorſet moved fo2 a Melius 
inquirendum upon (everal Suggeſtions of ill P2atice, but 
I it 


- — — —ð t. — 
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it was Denied, becauſe after the Inqullition is returned 
and filed, no Melius i in quirend um ſhall be granted, fo long 
as that Tnquiſition is in Foꝛce, and not quached, fo2 tuch 
un Inquiſition is not traverſabie ; but an Ju auiütian upon 
a Melius inquirendum may be tr -averſed, becauſe tis ot 
token ſuper viſum Corporis ; aun this was agreed by the 
Court to be good Law, _ | 


Matthews verſus Carey. Pal. 3 Jac. II. B. R. 
Rot. 320. 


N "Treſpaſs fo: Taking his ſilver Tankard, and detain⸗ jaſtifcation in Tre7. 
ing it untl the Plaintift ſhould pay 5 1. paſs for diſtraining, 
The Oekendant pleaded, that the City and J. berty. 0 Bobo Wee the 
Weſtminſter is an anticnt City and liberty, and that Time r bor , f i mes 
out of Mind there had been a Court- Leet held an and by a Warrant from 
that the JIlaintiff was a Reſiant in the laid City, &c. and = . 
that at ſuch a Court held there on fuch a Day, the Jury Comb. 56. s. C. 
pꝛelented, that the Plaintiff (being a Chandler) melted and 3 ; Mod. 13 $37 8. . 
diſſolved in his Houſe (infra juriſdictionem, &c.) great 1 Show. 61 8. C. 
Quantities ok ſtinking Tallow, which putrificd and infet- 2 482. pl. 3. 
ed the Air, ad commune nocumentum ligeorum, &c. and? er op. pe 3: 
thereupon he was ainerced and affeered to 51. and that the; C 4/7 
Dekendant, as Bailiff of the Liberty, &c. & per mandatuni ' Leon. 242. 
of the Dean and Chapter of Weſtminſter, Pꝛopꝛietozs of Ce, 
the ſame, diſtrained the lilver Tankard to levy the Amer- . 573.607. 947.1 
ciament, but did not ſet kozth any Authozity by Virtue of 
any Precept or Warrant from the Steward of the Court and 
Liberty, Gc. to diſtrain, &c. neither did he aver in facto, 
that the Dlaintiff did melt ſtinking Tallow. 
The Plaintiff replied de injuria ſua propria, and tra- 
verſed, that he had melted ſinking Tallow in the e akoze⸗ 
laid Houle, prout, &c. 
And upon a Demurrer to this Replication, a | Difercnce 
was taken between a Preſentnent where the Freehold was 
concerned, or not; fo2 one is traverfable, but the other 
is not; and therefo2e the Pꝛeſentment in the principal 
Caſe, not at all concerning the Frechold, is nat travecr- * ; H. -. 3. b. 
ſable; and to p2ove this Dillerence the Caſcs in the mn Prefentment 
* Margin were cited, 10 55 ; 6, 5 
Holt Chief Juſtice held that it was very clear, that in 4 Ed. 3. 8. b. 
Replevin the Preſentment is traverſable; becauſe that is an 


Attion founded on the meer Bight; but it may be We 
: L. he⸗ 
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| Whether tis ſo in a Juſtification in an Action of Treſpaſs, 
Leon 242. Hlunt ig Here, becaule tis by an inferis2 Officer by Tay of Cr. 
of Begg omg cule; therekoze whether the Pꝛeſentment is good, 62 nor, 


Moor Scarlin 
de true, 02 kalle, tis fil! ſufficient to excule him from th 


0 Vece. Trelpals, 

y Vent 3.  AndJuſtice Dolben cited a Caſe between Lewis and Hart 
in C.B. of his own Knowledge, which was Debt fo2 an 
Amerctament in a Court-Lect, fo2 a MNuſaiice brought by 
the Low of a Manoz; the ! Defend ant pleaded and tra- 
verſed the Fai of the Pelentment, as here; and ft was 

2 Cro 582. Armin udjuidged, that it might be traverled; to which Holt Ch. 

». Appletoft. jultice agreed, becauſe tis upon the lame Reaſon with a 
Replevin, ut ſupra. ” 

Afterwards the Court inclined, that the Traverſe in the 
p2incipai Cale was well taken, fo? they held that Pꝛelent— 
ments in the Quarter-Seſſions of the Peace, and even in 
B. R. arc traverſable; and if tis fo in Courts ſuperioz to 

the Leet, a fortiori it muſt be lo in Pꝛeleutments at the 
1 

Beſides, if this Pꝛelentment would be removed by Cer- 
tiorari into B. R. tis clear that 'tis traverſable, 

At another Day, the Countel fo2 the Plaintiff perceiving 
the Opinion of the Court to be againſt him, they objected 

againſt the Plea, becauſe the Defendant had juſtificn as 

Bailiff to the Dean and Chapter, without ſhewing any War- 

rant to diſtrain, fo2 a Biiliff cannot by Law diſtratn koꝛ 

an Amerclament, without a Warrant from the Steward; and 

Moor 574. ſuch Warrant oz“ Pꝛecept ought to be particularly al⸗ 

OE .698. Scroggs ledged in the Juſtification ; the Plea is litzewiſe ill, be. 
erenan. cauſe the Defendant did not aver in facto, that the Plain- 
tiUtf did melt ſinking Tallow. 

Holt Chief Juſtice took theſe Differences between a Juſti- 
fication in Treſpaſs (as in this Caſe) and an Avowry for 
an Amerciament in a Court-Lect ; fo? in the Tuftification fo: 
a Treſpaſs 'tis abſolutely neceſſary fo2 the Defendant to 
ſet foxth a Warrant or Precept, &c. but 'tis not neceſſary 
fo2 him to aver the Matter of the Pꝛelentment, becauſe 
his Plea is only in Excuſe. 

But in an Avowry he ugbt to aver in facto, that the 
Plaintiff committed the Crime fo2 which he was amerced, 
without ſhewing any Authozity to diſtrain, becauſe he is 
an Afto2 ; and a Replevin is an Action founded on the 
Right, and therekoze in luch Aﬀtion the Command is not 


+ 26H. 8. 8. Earl — 
1 Bedford's Caſe, TI traverfable. 1 2 At 


Fro, Eliz. 14. 
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At laſt the Court were all of Opinion, that the Juſtitca- 
tion or Bar Was ill, becauſe the Defendant had not let 
forth any Warrant or Precept from the Steward of the M 
Court fo2 his Authozity to diſtrain; and that the Allega⸗ 1 
tion in his Plea, that he diſtrained per Mandatum of the | 
Dean and Chapter, &c. is frivolous, fo2 a Bailiff cannot 
diſtrain by that Beans, no2 otherwiſe than by Clirtue of a 
Precept directed to him by the Steward of the Court; fo? 
which iacaſon 
___ The PÞfaintiſf had Judgment. 


Watſon verſus Clerke. 


Plaint in Treſpaſs on the Cafe was entered in one of where an Acton 1. 
3 the Counters of the Sheriffs of London againſt WW at- founded on the Cu- 
ſon; and bekoze any Declaration was delivered to him, an er, rf prog” u 
Habeas Corpus cum caufa was byought to remove it into c a Procederd; 
B. R. and it was returned generally, that at ſuch a Court ſhall be allowed. 
Venit (Clerke) & affirmavit quandam querelam (ver/ws Wat: 8 ; 
ſon) in placito tranſgr. ſuper caſum ad damnum 500 l. unde - 

exitus inter partes junct. exiſtit & adhuc pendet indiſcufl. &c. 
And now it was moved fo2 a Procedendo, upon a Sug- 
geſtion, that the Aﬀion was commenced in the afozeſaid 

Caurt fo? ſcandalous Uo2ds fpoken of Clerke by Watſon, 
(viz.) fo2 calling her Whorc, which is aitionable there by 
the Cuſtom of London, but not elſewhere; therekoze if a 

Procedendo ſhguld be denied, Clerke would loſe her Action; 
and mozeover by this Means all ſuch Actions would be de⸗ 
ſtroyed and loft, againſt the Cuſtom; and an Affidavit was 
pꝛoduced, wherein Clerke Depoſed, that the only Cauſe of 
Action was ut ſapra 88 

And a Difference was taken between an Action bzought 
on a By-Law, and removed here into B. R. and an Action 
bꝛought on the Cuſtom of London; fo2 in the Caſe of the 

By-Law, the ſpecial Matter of ſuch Law ought in certain 

to be returned upon the Habcas Corpus, &c. otherwiſe the 

Court cannot take J2otice of ſitch a pzivate Law; but 'tis 

not ſo in an Afton founded on a Cuſtom of London, be- 

cauſe the Court ex officio will take Motice of thoſe Cuſtoms. 
But the Court did not allow this Diſtinckion; and Holt Curia. 

Ch. Juſtice ſaid, that it doth not appear by this Return, 

what was the Canſe of Acton; that the Declaration it ſelf 

ought to be returned upon the Habeas Corpus, and then the 


3 Court 
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Court would ſee what was the Caule. &c. and if the 
Urit was delivered befo2e the Jolaintiff had declared, yer 
he ought immediately to cater his Declaration, that it be 
returned upon the Habeas Corpus, la that the Cauſe of 
Afﬀtion might appear to the Court; and that all the JIto- 
ceedings ought to be returned in this Caſe as well as in 
an Afton upon a By-Law. - 
Afterwards, the Court con ſidering that the Adion would 
be loſt, if a Procedendo ſhould he granted, they allowed the 
Officer to ainend the Return of this Habcas Corpus, and ta 
make it ſpecial, ut ſupra. 
And thereupon a Procedendo was granted. 


Salter verſus Kidely. Trin. 1 Willi & Marix, 
. K. Rot. 349. 


ee N Covenant, &c. The Plaintift declared quod (the De: 


| nant with another & fenDant) per quoddam {criptum factum (at ſuch a Day and 


uo ja a Pay. Place) cujus alteram partem ſigillo ipſius Kidgley ſigillat. & 
1 Show. 58. S. C. 


> Dan. 229. P. 4, bie in Curia prolat. reciting as followeth : Imprimis, (here 
5 all the Deed was recited) and the Bꝛeach aſigned was, 
that one Rock had not paid Kent to the Plaintiff. = 

The Defendant craved Oyer of the Deed, which was 
entered in hæc verba, and it was to the Elfe following, 
(viz.) Articles of Agreement made between John Salter of 
the one Part, and Charles Rock of the fame County, Baker, 
(but did not ay of the other Part) as iolloweth: Imprimis, 
That the ſaid 76h Halter doth for himſelf, his Heirs and Aſ- 
ſigns, ſet and let one Houſe or Tenement called, Cc. unto the 
ſaid Charles Rock, for the yearly Rent of, &c. payable quar- 
terly: And whereas the aforcſaid Charles Rock bath agreed, 

and taken the Houſe aforeſaid, paying the Rent quarterly, 
and leaving it in good Repair; and that the ſaid Rent may 
be ſatisfied, as aforeſaid, be it known unto all Men, that I 

Fohhn K paley do covenant for my ſelf, &c. on the Behalf of 
the ſaid 1 ks Rock, that is to ſay, that the ſaid Charles 
Rock ſhall pay the Rent and perform the other Covenants, 
Cc. reciting them particularly, &c. which Deed was ſealed 
by Rock and Kydley; and after Oyer the Dekendant de⸗ 
murred generally. 

And it was argued fo2 him, that he was not bound by 
this Covenant, becaufe he was not a Party to the Deed; 
and tis a Rute in i Law, that he, who is not a Party D the 

T ked. 
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Deed, can neither give oz take any Thing by it, &e. er⸗ 
cept tis by Way of Remainder, which is not this Cale; 
and fo2 Auchonties in Point, the Cafes in the * Margin , cc. <6. $64. 
were cited. | | more v. Vandſtevan 


| : 8 | 2 Inſt; 673. 
2 Roll. Abr. 220. 2 Cro. 359. Goodman v. Knight. t Inft 352. Roll: 72. See 3 Lev + Gilbs 
and Copley. 2 Lev. 74. Cooker v. Child. "2 N 


It was argued for the Plaintiff, that this Deed was in 

Nature of twa Deeds upan one and the ſame {Reece of 

Parchment, (which might very well be, as it was agreed 
on all Sides,) and therekoze the Dekendant ſhall be obliged 

by it; and it doth not appear in this Caſe, whether the 

Deed was indented oz not; fo that if 'tis taken as a 

Deced of the fir Perſon and a Stranger, he may be very | 

well obliged by fuch a Oecd to have any Thing perkoꝛmed PE 
as a Fidejuiſor, which in kozmer Days was a cuftoinary li ab fl. Bei 
Fomn ; ond to p2ove this fee the Caſes in the F Margin. 6. 
Ailſo one who is not a Party to the Oecd may be made F N. B. 146. B. 
an Attozney by the Oeed it ſelk, to make Livery and Sciſin 

upon a Feoffment. 1 Init. 52. b And where an Attomey 5 

19 made by a Oren, to which he 1s a Stranger, the Deed z ro. 905. Moyl v. 
it ſelf may be by Indenture as well as by Deed-Poll. 3 
Holt Ch. Juſtice held, that one Party to a Deed could % b 
not covenant with another wha was no Party, hut a 
meer Stranger to it; but one who is no Party to a Deed 
map covenant with another who is a Party, and thereby 
oblige Himſelf by Sealing the Deed. „5 
The Court was clear in Opinion, that the Anion did 
lie againſt the Dekendant upon this Deed. 


Reg. 165 b. 


The Lord Lowelace's Caſe. 


' HE Lord Lovelace being Chief Juſtice in Eyre of all warrant of the Chet 
I the King's Foreſts, &c. upon Oath made befo2e him Juſtice in Eyre, di 
by J. S. one of the under Zfficers of the Fozeſt of Dean, e %% 

that A. B. and C. had killed ſeveral Docs, and cut and Comd 159 8. 0 
kelled Mood and Trees growing in the Foreſt, granted a 22a» 272 p. 3. UI. 
Clarrant under the Seal of his Office out ok Court, di- 5 * 8 

rected to a Mellenger to take the aloꝛcſaid Perſons, by Uir- Rex c Machin, 
tue whereof he vid take them into Cuſtody, and there <<< ab. 
kept them thirty Days; afterwards they removed them⸗ 
ſelves into B. K. by Habcas Corpus, upon which all this 
Patter was returned, . 


Ind 


8 


——— ñ ͤꝙ——m—¾ HE En ER” — — —„—y—ẽ dn. — ²³4ẽ 
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* 1 Fd. 3. cap. 8. 


+ Reg. fo. 8. b. 


FN: B07; 


Econtra. 
J Roll. 534. 


Curia. 
3 Leon. 218. 
ſel's Caſe. 


that of a Juſtice of the Beate, who cannot direct his 


„ 


And now it was argued fo? the Plaintiffs in the FO 45 
Corpus, that the Chief Juſtice in Eyre had no Power to 
rant a Tarrant to take the Body of any Han upon (iich 
an Inkozmation, ut ſupra; fo? the * Statuten is erpꝛels, 
that no Man ſhall be taken oz impiſoned fo2 Vert or Ve- 
nifon, if he is not taken in the Manner, &c. 82 firft indift- 


£0, &c. and koz other Authozitics in this Point, the Cales 


in the f Margin were cited, 
Vut admitting that the Chief Juſtice in Eyre had an 


Authozity to make this Warrant; pet it being direfed to 
a wrong Perſon, the Taking is unlawful, £02 the Mar⸗ 


rants of tuich Chick Juſtice ought to be directed to one 


of the Otficers of the Foreſt, and there is no ſuch Officer 


in the Fozeſt as a Nellenger; and this Cale reſembles 


_ Warrant to his Servant, oz to any other Perſon whatſo- 


ever, but to the Conſtable or Par: ſh-Officers ; therekoze this 


Commitment was wꝛongkul. 


It was argued on the other Side, that the Con nplaint 
made by the Statute 1 Ed. 3. was altogether againſt mini- 
ſterial Officers of the F "orelt, and not one Mozd therein 


concerning the Chief Juſtice in Eyre, therefoze his Autho- 

rity is not reſtrained by that Statute; and mozeover it 
was the conſtant P2aktice in koꝛmer Days to grant Mar- 
raänts ut ſupra, and the antient Pꝛactice is always the beſt 


Expoſitoꝛ of old Laws; and it would be very incondentent 


ko the King, ik the aw ſhould be, that a Warrant cannot 


be granted bekoze the Dffender is pꝛelented, becauſe upon 


the firſt Notice thereof the Criminal might fly, and fo e- 


ſcape unpuniſhed; and this Caſe was likewiſe reſembled by 
the Counſel to that of Juſtices of Peace and Conſtables, 
who may lawfully take Criminals in the Fat; and Ju⸗ 


ſiices of Peace may grant their Warrants upon Inkoz⸗ 


Ruſ- 


mation, and befoze any Indickment, to appꝛehend them. 
But the Court was of Opinion, that the Caſes were 


not parallel, becauſe the Authozity of Juſtices of Peace 
and Conſtables is exrpzeſs by the Statute to appꝛehend 


Palekactoꝛs; but in the ptincipal Caſe the Statute 1 Ed. 3. 
is expꝛels to the contrary, and fo2 the Reaſons akozefaid, 
but eſpecially fo2 that the Warrant was direſted to a Meſ 


ſenger, when no Officer of the Fozeſt is known by that 
Name , this Commitment was held untawkul, and all the 


Parties were diſcharged by Rule of Court, 


I | — Nota; 


8 

| 

] 
; 
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Nota; It was agreed by thꝛee Judges in their Argument 
of this Caſe, that Taking in the Manner was, when a 
Man was taken in the very Fact, oz ready to da it, as with 


—— — — 


— — 


N Taking Ty 


in the Rlapne: 
2 HH aW. Þ up 


his Bow bent, 02 ready to ſip his Degs, 02 with his 


Dands bloody; and that finding Timber of the Fozeſt ! 
a Man's Poſſeſlion, (viz.) in his Pard (as was the Cale af 
one of the Jcrions committed) was nor ea Taking in tho 


Manner within the Statute ofozefaid ; but the Chief Zu 
ſtice doubted as to that Matter, but all agreed that the 


Taking upon a freſi; Purkuit Was a Takin! g in the Danner, 


Eccleſton Verſus Petty alia; Speke. 


H IS was a Trial at Bar in Ejectment, wherein the ; Mod. 259. 8.4 

Title of the Plaintiff was as Heir at Law to the 7, Shower 8g. 8 C 
1 25 Speke, who died ſeiſed in Fee of the Lands in Que- 

ſtion; and to pꝛobe His Pedigree in oder to make out his %, he is not cor. 

Title as Heir, &c. he offered an Anſwer in Chancery, made; chute by any Mat- 

by the Defendant Speke (when he was an Jnfant) per Guar- Conb. 


dianum, in which Anſwer the Pedigree was confeſſed, 
But the Counſel fo2 Speke oppoſed the Reading this An- © 
wer, becauſe it was mad? upon the Oath of the Guardian, 


Where an Infant An 
r fer Guar lia 


Vent. 72. 


and not of the J:ifant himſelf, and therefo2e not to be al- 


lowed as Evidence againſt him; fo2 the Effet of an In⸗ 
kant's Anſwer to a Bill in Chancery is to no other Pur- 


poſe than to make p2oper Parties, ſo as to have an Op- 
poztunity to take Depoſitions, and to examine Witneſſes | 


to pꝛove the Matter in Queſtion ; and an Infant is never 


concluded by any Matter contained in his Anſwer per 


Guardianum. 
But the Court being doulitful, Juſtice Eyres went to the 
Court of Tommon Pſeas then fitting, to know the Opi⸗ 


nion of the Judges of that Court in this Point; and 


they were ali of Opinion, that the Anſwer of the Jnfant 
was no Evidence againſt him, and therefo2c it ought not to 
be read; to which the Court agreed, and lo it was rejecked. 


Chen it was offered in Evidence viva voce, that at a Wha ſhall be admit- 


for Evidence. 
What not | 


Trial in Eietment between Sir William Gerrard aud the ved 
now Ocfcndant, fs2 Parcel of the Lands now in Queſtion, 


the Dekendant pꝛoduced a Deed of Reicale, which had a 


Clauſe in it to p2ove the Pedigree. 

But it was objected, that this Evidence ought not to be 
Owen, becaule the now Plaintiff was not Party to that 
| Dult 


. 
N 
x 

4 .» 


n ſuch Anſwer. 
150. S. C. 
2 sg 259. p. 7 


{ * 


— — — — - 0. 
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Suit in W hich the Relcale was pꝛoduced, & Res inter altos 

acta W as 187 another Keaſon was given why this 
ſhauld not be dente, becaute it ought to be mutual, but 
the Court wit not | permit the Counſel koz the Oekendant 
to give luch Evidence; and it was compared to the rag 


. Bf Depoltitons taken to perpetuate the "Teſtimony of Wit- 
| 5 if arterwards a CAtnels hond die; yet the Depa. . 


Curia. 


litions hall not be Evidence, but only between the Parties 


10 Ru SD ti lit. 
th e Court held this to be good d Evidence, and it dik⸗ 
ers | rom the T2 (es put, fo2 here the Oekendant might 


90 t very Deed in Evidence, ik he would: und tis 
be fon able, that the IZlalntiff would have the ſame Advan- 
tage to pꝛove it viva voce, and the rather, becauſe the De- 
kendant hath the Deed in his Cuſtody, and might dil⸗ 
brave the Witneſs, if he {wore kalſlyv. 

But the Pedigree being p2oved, the Caſe was thus fo? 


the Dekendant: fl. The Lady Speke, avout two 'Pears 


A fecond Will ſhall 
not revoke the firlt, 
f the ſecond is not 
a good Will in Law, 
bur void. 

3 Mod. 203, 218. 
Ante 35. 


lince, had, by her Mill in Triting now produced, ue vfled 
theſe Lands to the Dekendant. 

Blit the A) in ozder to let aſide that Will, pꝛo⸗ 
Auiced another Til ſubſequent to the firff, ſubſcribed by 
thiee Mitn elles, ** which Till the Lady Speke had likewiſe 
deviled theſe Lands to the Defendant; and it was proved 
by the very Witneſſes to this Will, that the Teftatrir div 
ſign it in their JP2eſence, but that they did not ſubſeribe it 
in her Preſence, fo; that ſhe ſigned it in her Bed⸗chamber, 
and they ſubſcribed it in the Hall; and it was poſitively | 
p20ved, that it was not poſtible ta ſee from her Chamber 
what they did at the Table in the Pall, there being a Pal⸗ 


lage oz eight 92 ten turning Stairs between thole Places; 


it was alſo proved, that the Teſtatrix continued in her 
Chamber all that Time the Witneſſes were ſublcribing. 


$2.13: £0. x: 
Dyer 143. 

Moor 429. 

1 Roll. Abr. 614, 
615, 616. 


hereupon it was inſiſted fo? the Plaintiff, that tho' 
this laſt Writing was not a Till ſußcient to Pals Lands, 
accozding to the Circumſtances required by the Statute, ry 
which 'tis expꝛeſly injoined, that the Mitneſſes muſt kub⸗ 
{cribs in the Defence of the Teſtatrir; pet it was a Deen 


ol Revocation ſufitiently exetuted within the lrth Bara⸗ 


graph of the Statute; koꝛ as to a Revocation, tis not re- 
quired by the Statute that the Citneiies Gould {i;blcrive 
in the Pꝛelence ot the [Party revoking, fs that by this 
Deed the firſt CH is revoked ; and ik lo, thei the Lands 
muſt deſcend to the Leſſoz of the Jolaintif. _ - 
7 Bit 


— 
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But the Court was ok another Opinion, (viz.) that ag Curia. 


to the Devile of Lands, the later ill was vold for the 
Do keit bekoze⸗ mentioned; but they held clearly, that it 
would not operate fo as to be a Revocation of the Tlill, 
becauſe that would be contrary to the apparent Intent of 
the Teſtatrir; fo2 tis plain ſhe deligned it to be her (Till 
(and not to be a Revocation) becauſe it beats the Title of 
her Mill. 


Now the fixth Paragraph of the Statute concerning Re- 


vocations is, Lhat a Will ſhall not be revoked, unleſs by 
ſome Will or Writing atteſted by three Witneſles, Gr. which 


muſt be intended, that if the Revocation is by Will, it 


much be luch a Tail 16 qualified as fit the. ſoumner Para- 
graph, (viz.) a Mil ſigned and ſunferibed in the Preſence, 
&c. which this was not, therekoze it cannot be a Revoca- 


tion by Mill; and it plainly appears, that the Teſtatrir 


never intended this Cliriting to be a Kevocation, but by 


making it her Laſt Will, which tis not, becauſe tis void. 


Nota; In this Cale Sir George Shores Caſe was cited 


and allowed, &c. which was adjudged in the Court of 


Common Pleas, and it was thus: 
fl. Sir George Sheers, being fick in Bed, made his Will, 
which he ſigned in the Pꝛelence of thꝛee witneſſes, but he 


being very ill, the TWlitnefſes withdzew into a Gallery, and 


there ſubfcrived it, between which Gallery and the Bed⸗ 


chamber where the Teſtatoꝛ lay there was a Lobby with 
glaſs Dooꝛs, aud the Glaſs bzoken in ſome Places; and 


it was p2oued that the Teſtato2 might fre from his Bed 
where he lay (thzo' the Lobby and the bzoken Glaſs-Wlin- 
dows) the Table in the Gallery where the Witneſſes ſub- 


ſcribed their Names ; and this was adjudged a good Ulill 


to pals Lands within the Intent of the Statute, fo2 it 


ſhall be deemed to be (ub{crived in his Preſence, as far as 


a Man way ſce in an Houle. 


Nota aiſo, That in Spcke's Caſe it was held by the 


Court arguendo, that this Statute had not taken away 
Revocations of Laſt Uiiils by Aﬀs in Law, as if the 
Teftato2 ſhould afterwards make a F eoffment contrary to 
the Will, 02 any other Att inconſiſtent with it; but that 
ſuch Revocations remain as they were bekoze the making 
this Statute. 

Judgment fo2 the Defendant Speke. 


M Sarsfield 


eim Mich. 1 W. & M. B. R. 


Sarsfield Verſus Witherly. 


See the Report and HIS was a ſpecial Aﬀion on the Caſe founded upon 
rx ag en . a Bill of Exchange D2awn in France by the Deken⸗ 
Bill of Exchange Dant (the Son of Dr. Witherly) upon his Father here, in 
3 by yo _ which the Plaintiff laid the Cuſtom too general, (viz.) Be- 
bi een tween Merchants & alias perſonas ibidem reſidentes & nego- 
makes him liable up tiantes, &c. and that the Dekendant was a Perchant, and 
1996 12 IC Te dzew the Bill; and he ſet fo2th, that the Bill was pro- 


Comb. 45, 152: 90 teſted, per quod, &c. 


« Mod. 24: The Dekendant pleaded ſpecially, that he is a Gentle: 
e man, and Son and heir of Sir Tho. Witherly, and traver⸗ 
3 Cro. 20, led that he was a Merchant; and upon a Ocmurrer ta 


© Leon. 282. 


this Plea the Oefendant had Judgment in B. R. and upon 
a Writ of Erroz brought in the Excheguer⸗ Chamber, 
Cro. El. 201. It was argued fo? the Plaintiff in Erroz, that a Confi- 
0 deration of a P2omile is never traverſable, n02 allowed ta 
be traverſed; but tis the PDꝛomiſe it ſelf which is traver- 
ſable; and that it was always held, that in theſe Caſes of 
Bills of Exchange, that the very At of Dzawing a Bill 
makes the Dzawer a Merchant within the Cuſtom, as to 
a ſpccial Purpole to make him reſponſible to the Party 
upon Non-payment; and therefo2e he is concluded to ſay the 

' contrary in an Afton brought againſt him upon ſich Bill. 
Econtra This Declaration is ſpecial, and in many Caſes the 
= Matter may be ſpecially traverſed, which pꝛobably might 
Have been given in Evidence upon the general Iſtue plead⸗ 
ed (to which the Court inclined); mozeover the Cuſtom of 
Merchants (as to d2awing Bills) never extends to any 
who are not Merchants; fo2 if the Cuſtom ſhould be ſa 

general as the Plaintiff hath ſet kozth in this Declara⸗ 

tion, (viz.) between all Perſons negotiantes, then 'tis not 

Cuſtom but Common Law, and if ſo, the Declaration is 

. not good, becauſe tis ſpecial, 

Curia. But the Court held it to be reaſonable, that the Deken⸗ 
. dant ſhould have Liberty to traverſe the ſpecial Matter, 
1 Rol. Rep. 43, 401. VECauſe the Declaration was ſpecial; and a Difference 
was taken between a Conſideration of a Pꝛoamiſe which 

is executed, and a Conſideration which is erecuioy ; fo2 
9 the one is not traverſable, but the other is. 

2 Vent. 310. At laſt, upon Conſideration had of the Incandeniencies 
1 Salk. 125. which might entue, and the Sulpicton which might increaſe 
— I amongſt 
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amongſt kozeign Merchants, upon Büls of Erchanne, if 
Jocrions win took upon themtelves ta diaw ſuch Bills 
{hould not be liable to the Papment thereof; they all a- 
Greed "ON the Jud; ment ould be reverſe, 


Carter verſus Dovriſh. Hill, 3 & 4:Jac; II. B. R. 
Rot. 836. 


RROR of a Judgment in B. R. in an AFion of Covc- ; Mod. 226 
nant, which was ta pay all Bills of Lachange which In a e we Na 
ane J. S. his (the Oekendant's) Fa#o2 (ould d! "aw on bim e 
(the Defendant) payable to the Plaintiff, or Ower ; the bur dis otherwise ir 
Beach alügned was, that the laid '. S. Had drawn © Bits e 8 
of Erchange fo: 400. l. upon the Ocfendant; payable to Ws 
the Plaintiff, 2 Oꝛder, and that the Defendant had aͤc⸗ 
cepted the ſaid Bill, but rekuled to pay the Boney, &c. 
_ The Dekendant pleaded, that the Hlaintfff {ecundum 
conſuetudinem mercatoriam han indoꝛzſed the (ain Bill to 
one 1. N. who indozſed it to I. D. and that he (the Ocfen- 
dant) had paid 1001. Mart thereof to the ſaid 1. D. and 
tendered the Reitave to him, which he refuſed to accept. 
Ind upon a Demurrer to this Plea the Plaintiff had 
Judgment in B. K. becauſe the Dekendant did not ſet 
fo2th in his Bar ſpecially, what the Cuſtom of Merchants 
was, fo2 upon ſuch a general Aſtlegation ut ſupra, the 
Court will not take f2otice cx officio whot the Cuſtom is. 
And now upon Erro) brounrht in B. R. the Court ſeemed Cara. 
to be of another Spinion, (viz.) that they gught ex officio „ 
to take Notice of the Law of Merchants, becauſe 'tis art Yelv. 136. Pier 
of the Law of the Land; and ect they ought to take” og ts. 
Notice of this Cuſtom concern ing Bills ok Erchange, be- ;, prownl. 102 
cauſe tis the moſt General amongſt all their Cuſfoms ; and 35 £4. 3. 7. 
mo2eover, that the Courts ef Law have, ex officio, r 404 
leveral Cafes, t taten Notice de lege mercatoria; as fo: Jn: Reg. 135 
ſtance, ok the Law of * Survivorihip amongſt joint Mer- 13 £44. 9 
chants, and likewiſe of ſcandalous Clos ſpoken of them“ The Survivor ba: 
in reſpe# to their Trade; fo they held this Plea good, be⸗ * 
ing general, ut fupra; but pꝛobabiy it might have bech 0: 
therwiſe in a Declaration on a Bull of Erchange; fo2 there 
the Plaintiff ſyould let ſozth what is — Cuſtom of Mer⸗ 
. cy 


The Judgment was reverted, 


M. —.— Heblethwalit 
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Heblethwait Der ſts Palms. 


10 1.33- OE N an Action on the Caſe for div erting a * atcr- coirts , the 
lod. 48. 8 


in Treaf, See a © Plaintiff declared, that the Detendant malitiole, Kc. in- 
Declaration is good tregit a certain Nill- dam, & & perinde did divert the Water. 
upon the Poſſeſſion courſe ab antiquo & folito curſu erga the Coꝛu-mill of the 


againſt a W rong 


fi © JIlaintiff, by Reaſon whercok he {oft the 192ofits of his 
Skin 65, 175 laid Mill; but did not ct lozth that the later uſed to 


eee turn his Mill, o2 that he had any other Jzofit thereot, 
Tomb. 9. 

1 Danv. 202. p. 40. 02 that the C Water: Coun le Was Antiquus aquæ curſus, Cs 

1 Leon. 5 The Ockendant pleaded ſpestallp, that he is and was _ 
© 109.412. © feifed of ſuch a Piece of Land upen which the Dam was 


ercced, and by which the Water had uted to run to his 
own Pill, which was lately burnt down, by Reafon where- 
ok he had no Manner of Ale fo? the Water, and thereco2e 
he bꝛoke the Dam prout ei bene licuit. 
There was a frivolous Replication and Rejoinder, and 
thercupon the Plaintiff demurred; but the Diſpute was 
onty concerning the Suthctency of the Declaration and the 
Po 
It was argued fo2 the Plaintiff in Erroz, that the De⸗ 
claration in the oziginal Aﬀton was not good, becauſe the 
Plaintiff did not let fozth, that his Mill was an anticnt 
Mill, noz did he preſcribe to have a Mater⸗courſe, oꝛ ſhew 
that he had any Benefit by it; koz all that he alledged 
was, that the Water runned towards his Mill, and not that 
it turned the Pill, oꝛ did anp other Service, 5 
Beſides, he did not poſitivelp alledge, that there was 
an antient Water-courſe, (ſo that a Traverſe might be taken 
of that Matter) but only under the Perinde, fo2 he ſet fozth, 
that the Defendant bꝛoke the Dam, & perinde did divert 
the Tater⸗courſe ex antiquo & ſolito curſu, which is no Af- 
firmance 02 Averment thät might be traverſed: z therefore this 
is not like the Tales in our Boobs, where in luch Attons 
tis laid, that the Water currere "debuiſſer & conſuevit to 
fuch a a Mill, fo2 theſe UWiowds amount to a Preſcription. 
But here the Plaintiff had only ſhewn, that the Oeken⸗ 
Dant had diverted the Mater⸗courſe out of its antient Chan- 
nel, but did not pꝛetend that the Dam which was bꝛoken, 
and by which the Water did run, was upon his own Land, 
but founded his Action meerlp upon diverting the Water: 
courſe, without ſhewing he had any Ernefit by th e Water ; 
* — — the Tone 


c  _s 
9 
Al 
- == 


wiſe he ſhould have been nonſuit. 


de Norton Ferrers coram ſectatoribus (without naming n 
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therefore the Damages laid under the per quod are to no 
Purpoſe. _ 

As to the lea, it was good, becauſe it ſet forth the 
Truth of the Matter, and the Defendant had no Beans 
to traverſe the Antiquity of the Plaintiff's Mill, or of the 
Water-courſe. 

On the other Side it was argued, that the Bar was ill, 
fo2 tis nothing but a collateral Stozy, and no direck An 
{wer to the Declaration, and at moſt 'tis only argumenta- 
tive; and the Court inclining to that Opinian, the Dil 
pute reſted wholly upon the Sufficiency of the Declara— 
tion; and it was argued, that the Declaration was good 
upon the Poſſeſſion alone, without any other Matter, fo2 


prima facic that is utficient ta maintain an Adion of Treſ- boy 200 Countei 
paſs againſt a UWirong-docr ; fo2 in ſeveral Caſes where arr. 


| R 2 g 8 
Man hath the Poſſeſſion, tho he hath no PPꝛoperty in the Sce Lanerell. Cate, 


Goods, he may have Treſpaſs, &c. 1 Rep. 


This Action is of the ſame Nature with an Action of 
Treſpaſs, and therefoze good upon the Poſſeſſion only, and 
that the Mozds ab antiquo & ſolito curſu amount to as 0 


4 


much as if it had been ſaid de jure currere debuiſſet & con- 


ſuevillct. 


Che Judgment was affirmed; but Holt Ch. Juſtice ſaid, C. 


that if the Caule had been tried bekoze him, the Plaintiff 
ſhould have p2oved his Mill to be an antient Mill, other- 


And Juſtice Dolben cited ul Cale between F Hart and Baſ- . Jones 185 


ſet, adjudged Anno 23 Car. 2. which was an Action ko: 


Stopping an uſual and convenient ay to his (the Plain⸗ 
tiff's) Land; and this Declaration was held good, with- 
out ſhewing a Title. 


Lewis verſus Weeks. 


FN an Action of Debt upon a Judgment in an Hundred- pebt upon 70 


Court, the Plaintiff declared quod cum (the Plaintiff ON ment in an inferior 


Tuch a Day) apud W. in Com. Somerſet ad Curiam hundred. Court, in which the 


Plaintiff declared , 
at at ſuch a Court 
them) ejuſdem Curiæ ad tunc & ibidem tent. ſecundum cram ſectatoribys, 


| : a : : t 
conſ. ejuſdem Curiæ a tempore cujus contrarium, &c. recu- . 


9 them; tis ill, but 
peravit verſus (the Defendant) 3 1. 3 s. tam pro damnis cured by Verdict 


| ſuis quam pro miſ. & cuſtagiis ſuis, &c. unde convict. eſt & Show. 71 8 © 


a ; . . Comb. 149. 8. C. 
prout per memorandum ejuſdem Curiæ plenius liquet & ap- We 


paret 
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paret ac Judicium prædict. adhuc in ſuo pleno robore & 
effectu exiſtit minime rever'at', &c. per quod actio accre- 
vit, &c. 

Upon Nil debet pleaded the Parties were at Iſſue, and 
there was a Gerdick fo? the Plaintiff; and now the Deken⸗ 
dant moved in Arreſt of Judgment, fo? that the Oeclara— 
tion was too general, becauſe where the Plaintiff recovers 
in a Court not of Reco2d, the Occlaration ought to be 
ſpecial, ſetting forth all the Proceedings in certain, that this 
Court may be appziſed of their Turisdition, and alſo of 
the Regularity of their JÞI2oceevings, 

And there is always ſome Ditlerence in declaring in an 
Aion of Debt upon a Judgment had in a Court of Re- 
coꝛd, and upon a Judgment obtained in a Court not of 
Reco: fo? in the firſt Cale 'tis ſuificient to declare gene⸗ 

rally, ut ſupra; but in the liſt Caſe the Declaration al- 

ways ounht to be ſpecial; and in the pꝛincipal Caſe, the 
Ation being founded on a Judgment obtained in the Hun- 
dred-Court, which is not a Court of Recozd, and the De⸗ 
claration being too general, tis therekoze ill. 

Then it was objecked, that the Plaintiff in his Decla- 

ration had not named the Suitors as he otight, becauſe they 
are the Judges of this Court; and that fo? theſe Rea- 
5 ſons the Declaration was ill. | 
n e Holt Ch. Juſtice (aid, that he never knew any good Rea: 
5 Sur s. (on fo2 that Diſtinion in declaring on a Judgment had in 

a Court of Recod, and in a Court not of Kecozd; 'tis 

true a Oiſtinition hath been made, but without any Rea- 
_ ſon; but in this Cafe he held, that the Declaration was 

too general and conciſe; fo? at leaſt he ought to have ſet 
forth the Names of the Suitors, who were the Judges. 
But at laſt it was adjudged, that theſe Pefeits were 

_ cured by the Uervit ; and that it ſhall be intended, that 

all this Matter was given in Evidence at the Trial, 
So the Plaintiff had Judgment. 


2 Cro. 184. 
Noy 125. 


Stephens verſus Etherick. 
Wen er ly de N Covenant bꝛought by the Father of an Apprentice up- 
Plaintiff cannot diſ- 1 on the Indenture of Appꝛenticeſhip; there was Judg⸗ 


continue if the De- 


endant 1 not con. ment by Default againſt the Dekendant (the Paſter); upon 
ent a Urit of Inquirp very mall Damages were given, with 


: Loy: $3: 6: S. C. which the Plaintiff being not ſatisfied, moved kor Leave to 


2 Danv. 156. ur I. : , diſcontinue 
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dilcontin ur the Action; to which the Court anſwered, that 1 Cro. Farl of Ox: 
they had ns Power to give ſuch Leave, without the Con⸗ 5 
ſent of the £efenvant, which in this Caſe he rekuſed. 5 
But the Countlei fo2 the Plaintifk inüſted, that the Comb. 61 
Court had Power to give Leave to dilcontinue, without 
the Conſent of the Plaintiff, becauſe the award of the 
Urit of Inquiry on the Koll is no other than a Rule ot 
Court, and no Judgment; and 'tis clear, that akter a ſpe⸗ 
cial Clerdict found fo2 the Plaintiff he may diſcontinue; and | 
this was laid down fo2 a Rule, (viz.) where⸗ever a Writ is m Rep. Aercath. - 
abateable by the Death of the Jauntiff, there he may dil 9 
continue without the Allent of the Detendant. pet 
On the other Side it was laid, that the Award of the Econtra. 
Writ of Inquiry on the Roll was uch a Judgment, that 
afterwards the Plaintiff could not diſcontinue, becauſe the Raft. Ent. 144 
Dekendant is out of Court, and hath ng Day in Court, 4 aj 95” 
and thercfo2e the Suit is determined; and an Action which rel 37. 
is determined cannot be dilcontinued. 
Holt Ch. Juſtice : Tis certain that the Adion may be Curia. 
diſcontinued by the Aſſent of the Defendant, and that even 
after a Uerdit it may be diſcontinued by ſuch Aſent, and 
that there was no Difference (in Reſpet to the Diſconti- 
nuance ) between a Gerdict upon Iflue joined and a Uerdit 
upon a Writ of Inquiry; and it was held, that the Plain- 
tiff could not by Law anten without 928 Allent of the 


Dekendant. 


Skinner verſus Kily Trin. 1 will & Mar B. R. 
Rot. . 


N an Action of Covenant upon a Leaſe fo2 Pears of a Upon a Negative 


Pill, rendung Rent, the Bzeaches following were al⸗ _ 0 2 
ng ned: 1 concludes his Plea in 


The Plaintiff in Fac faith, that 201. fo? the Rent Bar, and not to the 
of the Pꝛemiſſes fo2 ſeven Years, ended at ſuch a Dap, Cent, ze i. of 


hich 3 
were in arrear and not paid to the Plaintiff. > hs. a 


2. Another Beach was, that the Defendant had per- W e ou; 17585 | 
mitted the Mill to be uncovered, and out of Repair. e 


2 Saund. 190. 


3. The Third was, fo2 that the Defendant had not de- 3 Keb. 127 


livered up the Pꝛemiſſes to the Plaintiff at the End of the 
Term, ſecundum formam Indenturæ. 


The Defendant pleaded as to the firſt Bꝛeach in Non- 
payment of Rent, 125 he from Time to Time, at the ſe⸗ 


. veral 


— — — 2 
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veral Days of Payment, had pald the Rent to the Plain: 
tiff; Et hoc paratus eſt verificare. 

And as to the Repairing he pleaded, that it was ſuf: 
ficiently in Repair, and concludes likewiſe as befoze, Et 
hoc paratus eſt verificare. 

And as to the not pielding 17. the Poſleſlon he plead⸗ 
ed, that before the End of the Term, (viz. on ſuch a Day) 
quidam T. S. habens bonum jus & titulum ad molendinum 
prædict. in & ſuper molendinum prædict. intravit & ipſum 
(the Defendant) a poſleſſione inde expulit & amovit & adhuc 
extratenet Et hoc mil. ter paratus eſt veriticare unde petit ju- 
dicium i, &c. 

And upon a general Demurrer to this Plea it was ob- 
icifen, that it was ill fo? two Caules; the one was, be- 
cauſe the Dekendant had pleaded that he paid the Rent, 
which is a direct Affirmative to the Negative in the Decla. 

ration, that he had not paid the Renk, & c. and [1 is his 
Id lea as to the Repairs, (viz.) That the Mill was in Re- 
pair, which is a diret Affirmative to the Negative in the 

Declaration, that it was not in Repair, and therekoze the 
Defendant ounht to have concluded to the Country, ann 


nat in Bar to the Action with hoc paratus eſt verificare; ko: 


tis a Rule in Pleading, that upon the firſt affirmative 

and Negative, and ſo econtra, an Iſſue ought to be joined; 
_ otherwiſe the Pleading may be in infinitum ; now here was 

an Affirmative and a Negative, and yet the Defendant 

concluded in Bar thereof, as to that Part, tis ill. 

Then the Pleading the Expulſion in Fozm, as afozeſaid, 

*2 Lev. 339, is ill, (viz.) © Quod J. S. habens bonum jus & titulum in- 
3 Lev. 325. travit, &c. Which is too general, incertain and inlſufficient; 
alte inde ful. an fo? he or: abt to ſhew, that T. 8. had a Title paramount and 
te confarione n Inden- Iitnerioꝛ to the Lefio?, who granted this Leaſe to the Oe- 
" 0 6 "OT kendant; f02 'tis probable that he might have a good Title 
ſhewing by whom the UNDET the £)efenvant Himſelf, by Aſſignment of the Term, 


Dro _ mage, and rhe refo20 that can be no good Cauſe of Excuſe. 
7 4. O CMS 


Caſe, where the Plea was, that ſuch a Perſon. 1ecovered by Verdict is not good, without ſhewing that the 
Recoveror had an elder Title. 


4 Pepe 85 ds The Counſel fox the Defendant thus viſtinguiſhed, VI7. 

- vant: 1/279 that where an Affirmative came after a Negative, there Iſſue 
ought not to be joined, but ought ta be left on the other 
Side; but where the Afirmative was firſt, and the Nega- 
tive caine after, there it ought to be joined. 


— .- > > rents — 


4 — — — — 
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But the Ch. Juſtice Holt never heard ok ſuch a Diltinc- | 
tion, and theretoze gave little Gegard to it ; but fo2 the 
Reaſons and £©efeets, ut ſupra, the Court held the Plea 
to be ill in Subſtance, and therefse Advantage might be 

taken upon it on a general Demurrer. 

Judgment fo2 the Plaintiff, 


Wilkyns verſus Wilkyns. 


F Aſſumpſit, &c. the Declaration was, quod cum the 1 5 kg. S. 
Plalntiff on ſuch a Day, was poſſefied of Goods and ;;.. Where an ee 
Chattels contained in a certain Sor, and allo of 4 Hat- tion of Account. 
cates, to the Galue of fob in the CCihole; and whereas the 8 . 
Defendant, at the ſame Time, was Mafter of a Ship called f b 27: 
the Fortune of London, and about to take a Uovane from 

thence to jamaica; the Dekendant, in Conf. that the Plain⸗ 
tiff, at the Requeſt of the Defendant, had delivered to 

him the akoꝛelaid Goods, he the ſaid Dekendant p2omiſed to 
dilpoſe the Goods, and to render an Account thereof to the 
jlaintiff at his (the Dekendant's) Return, &c. from his 
Cioyage; but that the laid Ocfendant not regarding his 
Pꝛomiſe non diſpoſuit bona & catalla, nec ad aliquod tempus 
after his Return, &c. dedit aliquem computum inde, altho 
_ often required, &c. 
The Defendant pleaded in Abatement ede dende that 
the Goods delivered were not of that Ualue prout, &c. pro 
pl'ito petit judicium de Billa, fo2 that he on the Day and 
Year akozeſald was the Plaintiff S Bailiff de prædictis bo- 
nis & catallis ad merchandizand. and to render an Account 
ok the Profits to the Plaintiff prout ſuperius per billam Dyer 20. 
predict. plene apparet ; and therefoze the Plaintiff ought to! * ES 
have bzought an Ation of Account againſt the Defendant, j43vks 2. Part. 
and not a Bill of Treſpaſs on the Caſe, & hoc, &c. 2 Bullt. 256. 
And upon a Demurrer to this Plea, three Judges were of 

Opinion, that this Action would lie, becauſe it was b20ught 


upon an expzels Pꝛomile, and not upon a P?2omile by Im- 
plication. 


3p , 
* 


But Holt Ch. Juſtice doubted, and told the Plaintiff that 
he would not permit him to give all the Account in Evi- 
dence, oꝛ to enter into the Particulars thereof, but that he 
ſhould direct his Pꝛook only as to the Damages which he 
had ſuſtained fo2 not accounting accozding to the Pꝛomile, 
fo? he would not ravel into an Account in ſuch Actions. 
Nota; The Trial was to be bekoze him at the Sittings, 
and a Rule was t the Defenpant ſhould anſwer Gral 
Olle 
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Croſle 051 Gardner. 


3 Mod. 261. ASE, &c. in which the J laintiff declared, quod cum 
A Oe bo (on ſuch a Day) colloquium fuir between the JAlaintif 


his own, when they and the Dekendant concerning the Buying ann Selling 
were the proper two Oren, which the Dekendant then had in His Polleſhion, 
wu E art and he (the Defendant) adtunc & ibidem falſo & ralitioſe 
they were the Goods aſhrmabar, that thoſe Oren were his (the Octendant's) 0J20- 
r ©00ds, to which the Plaintiff giving Credit bought 
"Show. 58. 8. C. the ſaid Oren of the Dekendant fo2 ſo much Boney, when in 
1 Danv. 176. p. 6. Truth the laid Oren then were the proper Goods of J. 8. 
and that he the laid J. S. poſtca, &c. läwfuily recovered 
the ſain Oren from the Plaintiff, and licer (the Defendant). 
ſxpius requiſit. fuit, pet he refuſen to give the Jlaintiff Sa⸗ 
tiskaſtion fo2 the ſame. e 
8 5 6 Upon Mot guilty pleaded, the Parties were at J fue, and 
1 Roll. 96, 99. the Plaintiff had a Ucrdicc; and now it was moved in Ar- 
Sexy OSes reſt of Judgment, that the Oeclaration was ill, and that 


3 C10. 44. this Aion would not lie, becauſe the Plaintiff had not laid 
Jones 196. tn his Occlaration, that the Dekendant (Sciens that theſe 
1 Roll. 91. 


| were the Oren of T. S.) did attirm them to be his Oren. = 
Beides, he did not alledge this to be done deceptive, nei⸗ 
ther did he ſet foꝛth any Warranty, but generally, that the 
Defendant did affirm thele to be his (the Oefendant's) Oren, 
which is not {utficient to maintain this Action, becauſe a 
2 Cro. 196, 387, Matt May be miſtaken in his Pꝛoperty and Kight to a 
496479. Thing, without any Fraud or ill Intent. 
Curia. But the Court was clear in Opinion (upon Confidera: | 
| tion of this Declaration) that the Action would lie upon a 
bare Affirmation, ut ſupra; and that this Caſe differed krom 
the Books cited, becauſe here the Plaintiff had na Beans 
„ Yelv. 20,40. to KNOW to whom the P2operty of thele Oren did belong, 
2 Cro. 474-in Point. But only by the Poſſeftion ; and do p2ove that this Attion 
3 91. would lie, the Authoaities in the“ Margin were cited, 


| Lev. 102. Judgment fo2 the Plaintiff, | 
Shuttleworth verſus Garnett. Thins 4 Jac. IL. B. R. 
Rot. 96 5. 
3 Mod. 239. S. C. Are aſe, . Catherine th, Widow and 
| Fra Rag : Adminiftratrir of the Goods of Sir Richard Shuttle. 


Fine of a Copy- worth, her late Dusband, brought an Action on the Cale 
holder, and not Debt, 


by three Judges ; I TIL ainſt 


contra, Holt Ch. Juſtice, who held Debt to be the proper Acdion. 1 Show. 3 5. S. C. Comb. 165 1. S. C. 
7 Danv. 28. pl. 13, 14. 2 Danv. 496. pl. 22. | | | | 
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againſt Garnett, and declared akter this 9 Manner, (viz.) 
quod cum (the Deken dant) in vita prædict' R. S. (the Inte⸗ 

ſtate) exiſten' tenenꝰ quorund' Cuſtomar' ten torum Parcel of 
the Panoꝛ of P. which ano? prxd Rico ut tlio & hæredi 


J. S. Ar' patris ſui deiunct- deſcendiſſet indebitat' uit cidem 


R. S. in 40 J. pro rationabili & cuſtomar” tine debit' & ſolubil' 
cidem R. S. ſuper mortem prædict J. S. pro tenementis prac 
dictis que tune tenuit de prædict' J. S. ut de manerio ſuo præd 
per fidelitatem reddit' & ſolvend' rationabilem finem upon the 
Death of every Lo2d of the ſaid Panos, to be ſect at the 


Tail of the Dcir of every ſuch Lo2d, & per eundem R. S. in 


vita ſua poſt mortem præd' J. S. patris ſui tupra pred (the De⸗ 
kendant) debito modo ſecundum conſuctud' manerit impolit' Et 
fic indebitat' exiſten' ipſe idem (the Defendant, on ſuch a Day 
and Year) ſuper ſe atlumplit & eidem (the J uteſtate) fideliter 
promiſi ſolvere the lald 40 l. which he hab not paid, per 
quod, &c. 
___ Upon Non aſſumpſit pleaded the Parties were at Iſſue, 
and the Plaintiff had a Clerdi#, and now it was moved in 
Arreſt of Judgment, that this Action would not lie, it being 


2 Cro. 599. 


? Jones 399. 


fo? a Fine, which is an Inheritance, and favours of the 
Realty; fo2 tis Parcel of the Tenure of the Lands, which 


plainly i appears by the Declaration it (elf; and 'tis clear 

that an Action of Debt will not lie fo2 a Rent-Service, 
which is an Inheritance, and where Debt will not lic this 
Aition is not maintainable, 

Holt Chief Juſtice was of Opinion, that the Adminiſtra- 
trix might bying an Action of Debt, and that it was her 
proper Remedy; but an Aflumpfit is an Afton of an inferio? 
Nature; and if it will lic fo? this Duty, then the Duty it 
Celf is in its Mature inkerioz to a Debt on a Bond, which 
Debt muſt therekoze be paid by an Erccuts? befoze this 


Curia, 


Duty; but this would be very range, becauſe the Fine 


iſſues out of the Lands, and is meerly in the Realty. 
he likewiſe Held, that Debt would not lie fo2 a Quit-Rent 
iſſuing out of a Copyhold, but Eyre Juſtice doubted of that 


Matter, and cited“ Osnell's Caſe, and Yel. 135. that a * 4 Rep. 40 


Quit-Rent is not within the Statute 32 H. 8. Cap. 37. und 
therekoze an Exccuto? cannot bing an Aſtion ok Debt fo2 
the Arrears; and the laid Judge farther laid, that this Du⸗ 
ty was ok the lame Nature as a (A) Relic fo2 which an 
Aſſumpſit will FINE and "_ 85 lame Reaſon it will lic 


(A) Debt will not lie unleſs by his Fxecutors. 1 If. 47. 6. 
Debt will not lie for a Relief by the Lord himſelf. 1 /. 162.6. 4 Rep. 49. 6. 
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IS on to2 this Duty; and to2 this Jaurpole the C Cales in the n 
5 Margin were cited, 
W. Jones 329. Nota; It was admitted bp all, that Deht would lie [02 
a Fine upon an Admittance ts a Copyhold, 
+ 1 Vent. 298. And in arguing this Cale, that of the Lord Mayor of 
London and Gerec was cited, which was lately adjudged in 
3 Keb. 677. B. R. which was an Aflumpfit ko; a Sum woos due fo2 
Scavaze, (which is a certain and cuſtomary Duty fo? ail 


Goods and Perchandizes impozted in N and there 
it was adjudged, that the Aion would lie notwithſtanding 
the! Duty was the Inheritance of the Low Mayo, &c. 
To which Holt Chief Jutlice replied, that the Caſes were 
ot parallel, fo2 the Hutp of Scavaze doth ariſe out of 
Things in the Perſonalty; but the Duty in the pzincipal 
Cate ified out of the Realty, | 
But Judgment was given koꝛ the Vlaintiff by thꝛee 
Judt worn a Font the Opinion ok the Chief Juſtice. 


| Parkin fon? c Caſe. 


3 Mod. 265. S. C. Andamus to reſtore Park nſon to a Fellow 1 in Lin- 


e SROW; 74, 3.0 
Comb, 4258 C' IVI coln- College in Oxford, wha was afually poſſeſſed or 


the Frechold of his f ellowchin there, but was expelled. 
ewe ee 3 Reſolved hy all the Court, that a Mandamus ſhauld not 
4 College. be granted to reſtoze a Fellow 62 Member of any College of 
Comb. 259. Scholars oz Phyſick, becauſe thoſe are private Founda- 
tions, and governed by particular Laws of the Founders: 
ko; which Reaſon this Court cannot tate Notice of their 
p2vate Ozdinances. 

Beides, every Fellow of a College when he is admitted 
to a Fellowſhip, he accepts it under ſuch a Condition, that 
he ſhall ſubmit to the Government of the Cliſito2 of that 
College; and that if any Injury is done to him by an inke⸗ 
rid Otter, his Remedy is by way of Appeal to the UGiſitoꝛ; 
fo? this Court hath no Bower to intermeddle; and the 
L92d Chief Juſtice Hale was always of that Opinlon. 
The Law is the ſame in Caſe of an Hoſpital, and Dr. 
Merrick's Caſe, who was one of the College of Phyfictans, 

was adjudged accoꝛdingly, and fo was Ayloffe's Cale. 
* 1 Mod. 82. And Holt Chief Juſtice cited “ App leford's Caſe, which 
L Bad 05 65. was a Mandamus to reſtoze him to a Fellowſhip of New- 
Raym. 56, 94, 100. College; the Return was, ſl. That by the Founder's Laws 
31d. 94, 15 2, 346. they might expel any one who yay © committed an 3 
— > | TINIC 
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Crime; und that Apple 0rd had committed an enomnous 
Crime, and therekoze they expelled him; that he appcaled 
to the Giſitoz who was the Biſhop of Wincheſter, wha 
confirmed the Expulllan; and co: nclude d to the 5 arigd! ction 
of the Court; and this was heid a good Return, though 
it did not mention what Manner of Crime Appletord had 
committed, in that it might appear whether he was law 
fully expelied, 02 not; fo? it was not neceſfarp to mention 
the Crime, becauſe the Court had no Authozity to inter. 
medic with „ 

And the Chief Juſtice ſaid, that the Colleges in the Uni- 

verfities were Lay- Corporations, and that the Founders, 
thefr Heirs and Succeflozs, are Gilitozss; but where the 
Corporations are Spiritual, there the Tiſhop of the Diocele 
is Viſitor, N 5 


Brandlin verſus Millbank. 


F BI againſt the Defendant as Hei who pleaded in Debt againſt an Heir, 
Bar, that T. S. who was likewiſe jointly and ſeve⸗ ds y n Jude 
rally bound with his Anceſtoz, had paid the Money; the ad god ben bin, 
Plaintiff replied non ſolvit, upon which they were at A ue : I >, cu 58. . 
and the Plaintiff had a Uerdi#, and general Judgment in E 
C. B. and now upon a Writ of Erro in B. R. it was in⸗ 
liſted fo2 the Plaintiff in Erroz, that the Judgment againſt 
the Peir in this Tale ought to be ſpecial, (viz.) of the | 1 Cro. 436. 
Lands deſcended, and not general, as here. hy 3 
Bui on the other Side it was ſaid, that this Point was 
well lettled in * Davis and Pepy 8 Caſe, with which the RC- * Plow. 440. : 
Niſfer UnTega, Regiſt, 140. 4 
Che Taurt referred to Roll's Abr. Tit. Heir, where it was Cori. 
full in this Boint; and that there were ſeveral Judgments. 
recited, and litzewiſe if a ſpecial Judgment ſhould be given 
in luch Taſe, it would be Crros2; and a Wiſtinition was 
made between Debt and a Sci. fa. againſt the Heir Upon A Scire tacia- 
Judgment had againſt his Ancefio? ; : fo2 ik in a Sci. fa. the 
Heit plead a faile PDlea, and tis found againſt him, yet the 
Judgment wall ve of the Lands deſcended only, fo2 the 
Execution in ſtch Cale ſhall be upon the firſt Judgment 
againſt the Anceſis?, and not upon the Judgment in the 
Sei. fa. quod habeat e en becauſe ſuch Judgment * poph. 193, : 
did not alter 82 cularge the firſt Judgment; and lo it was * Ce 290. 


5 3 Bulſt. 317. 
adjudged in the Caſe of * Bowyer cerfus Rivett, Be lame? bo. 
The Judgment general was affirmed. . 


The 
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The King ver ſus Fairfax. 


. Ertiorari ta remove an Oꝛder of Seſſians, by which 
EC the Ozder of two Juſtices was confirmed upon the 
Application of the Overſeers of the Pooꝛ, koz putting an 


App2entice 1 upon Fairfax againſt his Tl. 


gullices have Power Nota; This was a general O2der without mentioning 


ro Place an Appren- 


tie in kan w! hat Trade or Profeſlion Fairfax uſed; and nom it was 

gainſt the Conſent maved to quaſh i becatiſe the Juſtices han not Power by 

© POD but the Statute 5 or 43 Eliz. to impaſe an Apprentice on on- 
bdbdbther againſt his ill; fo? by the firſt Statute the Juſti⸗ 
ces Have only Power to bind pooꝛ Childzen to Husbandry; 
but by the later Statute they map bind them to Trades, and 
fo? that Purpoſe they have Power to raiſe a Stock by Way 
of Allellment upon the Pariſh, ok which there would be no 
Occalion, ik they had Power to bind them out without 

Is > now reme- Moncy, and the Statute 1 Jac. 1. cap. 25. par. 3. was 
dited, and that there was no other Statute concerning the 
Dilpoüng and j ꝛoviſion fo2 the JIoo02; and that neither of 

theſe Statutes gave ſuch an arbitrary Bower to the Juſti⸗ 
ces of Peace as to Place an Appꝛentice on a Maſter with⸗ 

Stat. > & 9 W. 3. gut his Conſent; and that it would be very inconvenient if 

£ foley Laws re. DOUCC-krepers ſhould not have Liberty to chooſe their own 

lating to the Poor. DCrvants , koz then a Thick, a Leper, 02 an Enemp might 

'ol. 201, 203, 205+ he impoſed on them. 

. That the Reſolutions of the Tudges, as mentioned in 
Dalton, were not their Reſolutions, as Juſtice Twiſden of- 
ten declared in his Life-time, to which Juſtice Polben now 
replied, that they were the Reſviutions of the Junges, and 
good Lam. 

Fcontra. Thote who argued fo? the Oꝛder very much relied upon 

* Raym. 65, 66. the Judgment in that Cale repozted by * Raym. which was 

5 ver. Gil- the very like Cale now in Question; and Sir Bulſtrode 

Whitlock's Annals, fol. 16. was cited in Point, and that 
the conſtant Pꝛadtice all over England had been accowing 
to this Oꝛder. 

Curia. Holt Chief Juſtice was againſt the Ower, and was clear 
in N that the Juſtices ok Peace had not weh a 

But the other thꝛee Judges againſt him, upon thi {6 Dif. 
W (viz.) That Juſtices of Peace cannot impoſe an 
Appꝛentice on any Tradeſman agatnft his Cenſent; but 

nts — — — — m 
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mutt « Mig and raiſe Woncy to bind him Olit; bur that they 
had JIower to Umpote an Apprentice in Husbandry at their 
Dilcretian, whether the Husban dman conſented, oz not. 

Dawever, becauſe it was nat let fo2th in this Onder, that 
Fairfax was an 10.5 sbandman, 62 that the Inweentice was. 
bound to „ la that it might appear he was nat 
bound to any Trade; this RIOT 8 5 quached. 


Duppa verſus Gern 


1 1: 50. Duppa, and others. Gentlemen Athers, und fone lies for 2 

_) vaily Gaiters to the Ring, bought an Aſlumplir a. 4, 51.5.5 ve Tor 

=. Wh alnſt the Ooeke Want, in Which they De clared, that all Sen— cepts to be knighted. 
tlemen chers, dan cnalters, &c. Time out or Hind, ' e 70 . 
had uſed to have a- Fee Of 5 1; of every j-crfon who volun- 3 % A 11555 

tarily accepted the Ponour ok Enighthood ; and that the 

Doekendant (on lch a Dap) had voluntarily accepted 

Buinhthosd, and thereupon became indebted to them in 51. 

und in Confideration thereon (on ſuch a Oay) had p-omiſed 

fo pay the Loney, which he Had not perkouned. 

And upon a Demurrer to this Declaration, it was ad⸗ 

DEED, that this Ition would lie fo? this Outy, and there— 


upon the Plaintiffs had J udgment. 


Chettle verſus Lees. Trin. 1 Willi' & Mani, 
„„ Rot. 1 


12 Treſnaſs f92 Bꝛeaking his Cloſe, 8c. the Declaration 4 Mod. 6. S. C. 

was ok Eaſter-Term laſt paſt, which began on the 17th 2 . 
Day of April, and the Treſpaſs was laid to be done in Oc- hace is meer Sur: 
tober befor, (viz. in the 4th Pear of K. James II.) per quod Pres ge 
he loſt the Wꝛofits of his Lands to the iſt Day of May en- , Show. 2, 
ſuing (hich was after the Beginning of Eaſter-Term) to Comb. 166. 
which the Declaration did relate, as it appears ſupra, ſa 4 ©; 
that the Per quod did extend to a Time after the Com- 
mencement of the Acton; and the Declaration was con- 
cſuded contra pacem nuper Dom. Regis & Dom. Regis nunc, 
e. 

The Defendant pleaded a frivolous Bar, to which the 
Preofntif d demurred; and it was infiſted fo2 the Defendant, 
that tie © declaration was ill, koꝛ that the Plaintiff had de⸗ 
clared ko: Damages unto a Time after the Action 99 

Ce 
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ced, which ought not to be, and had concluded his Decla- 
ration ili; fo2 it ſhould be contra pacem nuper Domini Re- 
gis Only, there being; no Continuando of any Treſpaſs laid 
in the Time of the preſent King; and ſo is the Caſe 2 Cro. 
377. in Point. 
I for the Plain. On the other Side it was ſaid, that the Defauilt in the 
! Per quod, and alſo the Concluſion of the Declaration, 
| (viz.) contra pacem Domini Regis nunc, were Surpluſage, 
and therekoze ſhall not vitiate the Declaration. See 2 Cro. 
377. in Point. 
Holt Ch. Juſtice told the Defendant's Counſel, that they 
came too ſoon fo2 the firſt Exception, becauſe the Jury 
might cure that Fault by a ſeparate Uerdif, (viz.) quoad 
the Treſpaſs in the £enth ef October to the 17th of April, 
they aſſeſs Oamages to {o much, and the Plaintiff might 
releaſe the Reſidue; but if the Ucrdit had been general, 
this would have been a good Exception afterwards ; and 
the Court held that Clauſe contra pacem Domini Regis 
nunc meerly Surplulage, and therekoze ſhall not p2ejudice 
that Matter, which without it was ſufficient, _ 
The Plaintiff had J udgment, the Bar being frivolous. 


Rawlinſon PER Oriett and Benſon. Paſch, 
„ i Wu. 6 Mar, B. K, Rot; ee 


Lb, ae * — Rc ſpaſs, &c. againſt two Dekendants, who both plead 
Meat ee, Fe in Abatement of the Bill, fo2 that the Plaintiff had 
Action of Treſpak another Bill of Treſpals here depending, againſt the De⸗ 
Sepereins kendant Benſon alone, foz the ſame Treſpals; and {o petit 
1 Show. 75. S. C. judicium of this 7 Bill pending the other. 
Own 144. S. C. And upon a Oemurrer to this Plea it was objeted, that 
H. 6% tit was ill; fo if tis any Plea, tis only fo2 Benſon, one 
3 H. 7. 14, 18. ok the Dekendants, and not fo2 both; and fo2 this Purpole 
the Caſes of Miſnomer of one of the Dekendants were cited, 
which cannot be pleaded by the other joint Ocfendants, be: 
cauſe it abates the Writ quoad him who was milnamed, as 
5 it hath been often adjudged. 
Econtra. It was argued that the Plea was good and well plead- 
„ Uebe, ed, and ſhall abate the whole Bill; and fo2 Authoiities in 
Winch Ent. 92803. Point, the Caſes in the * Margin were cited. 
Ferrers ver. Arden, Ind Juſtice Eyre cited a Caſe in Cro. Eliz. 667. which 
8 0. .es. he held to be the fame in Reaſon with the pꝛeſent Caſe, 


I only 
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_ that was a Plea in Bar, and not in Abatement as 
this is. 

Holt Ch. Juſtice dubitabat, but the other thre Judges 
inclined, that the Plea was good as to both the Deken. 
dants. 


Broad verſus Pi per. 


Arſon Piper libelled in the conſiſtop Court of Exon d- 3 N. 268 
1 gainſt one Broad foz a Mortuary; and now it was wn ier Vente 
moved fo2 a Pyohibition, upon ſuggeſting the Statute 21 Comb. 116. $. c: 
H. 8. cap. 6. concerning Mortuaries, alledging alſo, that 

there is no peculiar Cuſtom within the Pariſh af, &c. to 

have NMortuaries; and that a Prohibition will lie in luch 

Cale. Ste Cro. Eliz. 151. 

On the other Side, that the Plaintiff in this P2ohibi- Econtra 

tion came tos late, becauſe it was after Sentence given in . 1 5 
the Spiritual Court; and as to the Matter in Law, it Hob. 249. 

was argtiied, that a Bꝛohibitlon would not lie in this Caſe. Deg 51 
becauſe a Moztuary is meerly of Spiritual Cogniſance, of * Co,” Gar: 27 
which this Court hath no Jurisdiction; and fo2 this Pur: Hind v. The Biſhop 
pole the Caſes in the * Margin were cited. Em 
MPozeover, a Pꝛohibition ſhall not be granted after Sen- Sf. Cirunypeae A. 

_ tence, except it appears that the Spiritual Court had no ag. 
Jurisdiction of the Cauſe; nay, it will not lie after Sen⸗ ＋ 294: 
tence, where it would lie befo2e ; ; and fo2 this Purpoſe the Mark v. Gilbert 
Caſes likewiie in the | Wargin were cited. + 2 Roll. Ab. 318. 
The Court, upon the whole Matter, was doubtful, UWihe- nn. 79. 

ther a Pyoohibition would lie fo2 a Mortuary; therefoze, fo: 

ſettling this Point, they adviſev the Dekendant to accept 

of a Declaration upon the JI2chivition ; and thereupon to 

demur, that the Matter might be folemiily debated, 


Coleman ver ſus Sherwyn. 


IN Cc ovenant, the Plaintiff declared, quod cum per 3 1 Salk. 137. S. C. 
dam ſeriptum factum tam ſigillo ipſius (Sherwpn) quam Weg Cen 
ſigillis quorundum Edvardi Dover & Johannis Ensfeild fi- in Law ſhall be joint 
gillat. agreat. fuit per & inter partes prædict. & teſtatum ex- _ 8 

ltit quod prædict. Sherwyn Dover & Ensfield in conſide- 2 pany 3 
ratione redditus reſervat. dimiſiſfent conceſſiſſent & ad fir- NED 

mam tradidiſſent & uterq; eorum dimiſiſſet, &c. ſuch Lands 

[92 leven Years, and the e proteſtando, that he 


han 
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hb perkozmed all the Covenants on his Part, Kc. the 

Dckendant had not perkozmed any on his Part, & in facto 
dicit quod the Dekendant Sherwyn and one Heyward, uy 
his Command, after the Demile, entered on the Lands 
Demited, and turned the J laintiff out or JPoſſeflion, & ulte- 

rius in facto dicit, that neither Sherwyn, Dover o2 Ensfield, 
nec aliquis corum fucrunt vel fuit ſeiiit. de terris, &c. tem- 
pore dimiſſionis nec habuerunt. nec aliquis eorum habuit 


any lawkul Power to Demiſe, &c. but that one William 


Co. Ent 111, 112. 


Ensfield was ſeiſed in Fee of the Pꝛemiſſes bekoꝛe the 
Leaſe made, &c 


The Dekendant, after Oyer of the Deed (which was a 
Deed-Poll,) pleaded thus: fl. Proteſtando, that (the De⸗ 


kendant) did not enter into the Land vemiſed, 1102 was 


poſſeſſed thereof, pro placito dicit, that Sberwyn, Dover 
and Enseld were ſeiſed in Fee, &c. at the Time of the 


Demiſe, and had lawful Power to make the Leaſe, ut ſu- 


pra, (viz.) apud D. &c. Abſq; hoc, that Sherwyn & Hey- 


Vuard per ejus mandatum, after the Ocmiſe, &c. entered 
on the Lands, oz turned the Plaintifk out of Polleſſion, 


1 Roll. Abr 520. 

Hob. 12. Holder v. 
Lay lor. 

2 Danv. 227 P. 3. 

i Brownl. 


Curia 


and abſq; hoc, that the ſaid William Ensfield was ſeiſed in 
Fee of the aforeſaid Lands, as the Plaintiff had Declared, 


Et hoc paratus eſt verificare. 


And upon a ſpecial Ocmurrer, taz that the Dekendant 


had traverſed Matter not traverlable; 


Holt Ch. Juſtice, upon opening the Matter, ſaid that 
this Aﬀtion was brought on a“ Covenant in Law made by 
the To Conceſſi; and it appears here, that the Demiſe 
was a joint Demiſe made by the Defendant ta Sherwyn, 
Dover and Ensfield; and therekoze this Covenant implied 
by Law, ought regularly to be joint. 

Sed per Curiam: In ſuch a particular Caſe as this is, 
where one of the Lefſo2s had actually done Wrong by his 
Entry on the Leſſee, without the Iſſent of the others, the 
Covenant in Law ſhall not be taken to be joint, ſo as to 


charge the other Leſſo2s with this Perſonal Wrong of their 


Companion; fo2 'tis unreaſonable, that the Innscent 
ſhould be puniſhed with the Guilty; therekoze as to that 


Breach, (viz.) the Entry of Sherwyn, and turning the 


_ Plaintiff out of Poſſeflion, the Aion is well brought a⸗ 


gainſt him alone. 
But as to the Two other B2eaches afigned i in the Decla⸗ 
ration, this Action of Covenant ought to be bꝛou ght againſt 

the Len, koꝛ as to that Purpoe the Covenant in Law is 


joint 
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joint t, not ſeveral; fo2 in ſuch Cale there is no particu- 05 
lar perſonal Tort done by one moze than the other; and if 
ſeveral Afﬀions ſhould be permitted in ſuch. Caſes, the 


Jolaintiff e recover Damaf ges two oz thee Times fo2 
the lame Thing. 


Croſſe verſus Hunt. In C. B. 


9 1 upon a Specialty fo2 2001. which was to this where a Travers 
Eftetk: upon a I'raverſe as! 
H. That the Defendant did declare from his Heart before * 9% 
God, That he had taken the Plaintiff to be his Wife, as 
ſhe had taken him for her Husband; and the more to con- 
| firm the faid Plaintiff, that he had no gelign but to perform 
his promiſe aforeſaid, he (the ſain Deke 1dant) obliged him- 

ſelf by the ſame Deed to pay unto the Plaintiff 2001. if he 
thould happen to be fo baſe as to be worſe than his Word, 

and that if he did not pay it when demanded, ſhe (the 

__ Plaintiff) ſhould: have good Right to ſue and recover it by 
Law, Oc. 

The Breach alligned was, that ſhe had tendzed herſelf 

to marry the Dekendant, but that he refuſed, and after- 

wards married another Woman, Per quod actio accrevit, 

XC, 

The Defendant pleaded, that he after the Making the a⸗ 
kozeſaid Uriting obtulit ſe to marry the Plaintiff, and ſhe 
refuſed, abſq; hoc, that he refulcy to take her for his Wife 
beko ze he had refuſed to take him koz her Husband. 

| The JAaintiff replied, that ſhe tendzed Herſelf to mar- 
| ty the Ocfenvant, and he refuſed, abſque hoc, that the De- 
1 kendant offered himſelf to marry the Plaintiff, & hoc, &c. 
And upon a Demurrer to this Replication, it was in- 
ſiſted faz the Defendant, that the Traverſe in it was ill, 
tiecatile ſhe had traverſed that which was the Inducement 
of the Traverſe in the Bar; ſo that tis a Traverſe upon a 
Traverſe, which the Law will not allow. 
Veſides, the Uo2ds of this Deen are in præſenti, and 
not executozp, but declaratozy of an Ac executed. 
On the other Side it was argued, that the Uo2ds in Econtra orthePlaiz 
this Deed are ſufficient to create a Contra, and that of ® 
the higheſt Nature, fo2 God is called as a Witneſs to it; and 


theſe Toꝛds cannot impo2t any other ens but only a 
Cantraſt to marry the Plaintitf. 


0 2 __ That 
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That the Traverſe in the Bar tis ill, becauſe 'tis too 
large, fo2 the Ockendant had traverſed moze than was al⸗ 
ledged in the Declaration. 

il. Abſque hoc, That he had refuſed to take the Plaintiff 
for his Wife befor re the had relufed to take him for her 
Husband ; ſo that he intended to make this Circumſtance 
of Time Parcel of the Iſſue; whereas there is na ſuch 
Circumſtance alledged in the Declaration, no2 any Atfir⸗ 
mation, that the Dekendant had refuſed bekoze the JPlain- 
tiff had refuſed; and therekoze becauſe the Traverſe in the 

Bar was idle and krivolous, the PPlaintiff might well tra- 
verſe the Subſtance of the Batter of the Bar; and of this 
Opinion was the Court as well to the Pleading, as o the 

Matter in Law. 

Judgment fo2 the Plaintiff, 


Smith ver ſus Pierce. Trin. 4 Jac. II. B. R. 
Rot. 1160. 


Where a Term for N a pectal QUerdiit in Ejeckment the Caſe was thus; 
ens] fl. The Jury find that Robert Baskett was ſeiſed in ce 
3 Mod. 195. S. C. Of the Lands now in Queſtion; and by his laſt will he de⸗ 
+ Row: FRE <* viled the lame to fir Truſtees fo? 99 Pears, to the Intent 
5 % and Purpoſe to pay all his Debts and Legacies; which 
i Sid. 349, 458. being paid, then to remain to his Brother John Baskett in 
Vent 35, 80, 88. Tail; Poꝛavila that if the ſaid John, oz his Heirs Pales 
thould take upon them to pay the laid Oebts and Legacies, 
o ſecure them to be paid, that then upon the Tender of 
105. to the (aid Truſtees they ſhould allign all their J nte- 
reſt, &c. to him. 
Che Ceſtatoz died, and John Baskett entered with the 
Allent of all the Truſtees, and ſold Parcel of the Lands, 
and with the Money paid all the Ocbts and Legacies, ex⸗ 
cepting 181. Legacy ſtill unpaid, and never demanded. 
Afterwards the ſaid John Baskgtt made a Leale of the 
Lands ſeverally to diſtinck Tenants, and during theſe Un- 
der-Leaſes, the ſaid John Baskett and his Uiife by Inden⸗ 
ture covenanted to levy a Fine of the P2emiſles ta the Uſe 
of himſelf fo2 Life, then to the Uſe of his Wife fo? Life, 
then to his right Years fo? ever; and afterwards a Fine 
was levied accozdingly; then Tohn Baskett Died ſeiſed, and 
his Wife ſurvived, and entered, and was ſeifſed, and ſo 
continued fo? eight Years, and d then ſhe died. 


Em - They 
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Chey find that there was not any Entry or Claim made 
by the Truſtees, during the Lives of John Baskett and his 
cite, and that Elizabeth the Gike of the Dekendant Peirce 
is the Daughter and Heir of the ſaid John Baskett, and that 
the entered, and that afterwards the ſurviving Truffees 
entered on her, and atigined their Intereſt to one Adams 
who is the Leffo? of the Plaintttf. 
Thoſe who argued fo2 the Plaintiff made this ſingle “r che Plant. 
Queſtion, (viz.) Whether the Term for 9g Years was bar- 
red by this Fine and Nonclaim; and thereupon the only dil⸗ 
putable Point was, whether this Term was devefted 02. 
Diſplaced by the Entry of John Basket the Ocvitce in Re- 
mainder, 02 by any other af, 2 attcr 02 Ching by him 
Done oz permitted to be done akter his Entry ; koz if the 
Eſtate of this Term was not turned to a Right at the „ Rep. let in 
Time of the Fine [evicd, it aſt be admitted, that the Fine Margare Podger's 
was na Bar, as it was adjudged in the Cales in the * 
Ma gin. 
And it was argued that the Entry of John Basket was 
not duch an Entry, which would diſplace the Term, &c. be-.2 Inſt. 517. 
' cauiſe the Jury found that it was with the Conſent of all Lach 53. 78. 
the "Truſtees of the T erm; and an Entry by the Conſent af 
the Parties makes a Tenancy at Will; and if fo, then John 
Backet by his Entry became Tenant at Will to the Truſtees. 
That the Boztgago? is Tenint at Uitl to the Moꝛtga⸗- 
gee paying the Intereſt, and tho' he makes Cinder-Leaſes, 
02 a Settlement upon the Marriage of his Son, and there- 
upon levies a Fine, and the five Pears paſs without any sid. 46. 
Claim; pet if he continue to pay the Intereſt, this Fl ine 
Hall not affect the $Zoztgagee, 
The Coles in the } Margin were likewiſe cited to pꝛove + Co. Car. 302: 
that an Entry (where the Aﬀent of the Parties appears) . Jones 315. Blun- 
makes only a Tenancy at Wi, and not a Difſeiſin, but den u 38h: 


Lit. ſect. | 
only at the * Election ok the Leſſoz, and not of the Leſſee * Dre , 6 173. 


at Fill. | | 3 Rep. 285. 
Now the Bargain and Sale of Parcel, &c. made by e 
John Basket, ut ſupra, deveſted nothing, becauſe ſuch a 
Conveyance conſiſts only in Contract, and nothing moꝛe 

paſſes but what the Bargainoꝛ had a Right to ſell; then as 

to the Making the Ander-Leaſes, nothing is deveſted there- 

by, becauſe there appears to be no ill Intent in John Baſ- 

ket; and tis the Intent of the Parties that makes the 

Tort; and if the making thee Cntcr-Leates ſhould be ta- 


ken 


10 "Rap 96. Sey 
mour's Caſe. | 


L enn * | 


102 Teri 8. Nich. 1 W. & M. B. R 


ken to be a Deveſting, then the Under: Tenants vill be 
'Tort-fefors nolens len 


1 Leon. 121. Yoreover, he who enters on Lands, and claims nothing 


Sor ona but [02 Years, is not a Difleiſor, but at the Elefion of 


- Rell "Ak. £6. 10 right Owner, and nor at the Eleition or him wha 


2 Danv. 629. p. 7. made the Entry. 
Litt. ſect. 588. 


3 TOP 77. Farmer's Caſe. 2 Bulſt, 138, 139. Sid, 458. 


gene for the De. It was argued £0? the Defendant, that this Fine was a 
5 Rep. 123. Bar to the Term both within the Hos and the Inten⸗ 
10 Rep. 56. tion of the Stattite 4 H. 7. and aifo upon the Authozity of 
ſeveral Caſes adjudged upon that Statute, out of which 
there arc but thige Savings. 
if. Firſt, here the Party, who had a Right to Claim, ” 
under any 'Tncapacity, as a Feme Covert, 82 an Infant, 
(2. cher? the Fine is levien by Fraud, Kc. & 1185 
finis nil habuerunt. 
(;.) Where the Eftate was aot turned to the Right at the 
Fn Res Time of the Fine levied. 
Cro. Car. 550, But there are none of theſe Circumſtances in the pzinct- 
pal Caſe, fo2 quoad the Incapacity, &c. tis not pꝛetended 
Þut that John Basket was capable, &c. then quoad the Ju- 
ry having not found any Fraud, none chall be intended, Wo 
ſraus non eſt preſumenda. | 
And as to the Eſtate being not turned into a Right, it 
was argued, that a Fine is in Nature of a Feoftment on 
Record; and 'tis to all Purpoſes equivalent to a Feof- 
ment, and therefoze this Fine had transferred as well the 
Eſtate at will as the Remainder; koz a Fine cannot ope⸗ 
rate by Frafions to bar one Eſtate, and not another ot 
the ſame Cogniſoꝛz, and of the ſame Lands. 
Mozeover, if nothing which the ſaid John Basket had 
done in his Life-time, ſhall be taken as a Diſſeiſin, ſo as 
to deveſt this Term; pet it would be very ſtrange if the 
Entry of his Widow, who came in as a Purchaſer, and 
claimed the Freehold, and enjoyed it fo? her Life, if this 
ſhould not be a Dilſplacing the Term; fo? if it ſhould not, 
the Term can never be diſplaced; but if the Entry of the 
* Cro. Car. 58. Widow turned the Term to * a Right, then the Law is 
=. 458, 459- Clear fo2 the Defendant, becauſe the five Years Monclaim 
1 3 in her Lite⸗ Time, as tis expꝛelly found by the 
ury. 


1 ES — Holt 
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Holt Ch. Juſtice. Where a Term is attending on an Jn- 
heritance, and the Leſſoz 02 Purchaſer levies oz accepts a 
Fine of the Lands, the Truſtees ok the Term are thereby 
barred, and can never afterwards claim any Thing; but 
yet the Term is not fo barred, but that puiſne Incum⸗ 
bzances may be let in upon the JIurchaſer ; koz a Fine ſhall 
bar no Eſtates but thoſe which were intended by the Par⸗ 

Kies td de tes. 5 

Adjournatur. | 


| RF 
1e Sanct. | Hill. 
TT. Anno 2 Willi. & Marie, B. R. 


Whitehall verſus Squire. Trin. 4 Jac. II. B. R. 
**V„M Rot. 664. 8 


Na ſpecial Gerdict in Trover, the Caſe was thus: z Mod. 276. 8. C. 

= 4]. One Matthews died Inteſtate in London, and 1 Salk. 295. S. C. 

the Defenvant Squire being related to him, and hear- e bel 

ing ok his Death, requeſted the Plaintiff to pꝛovide what no. 
fo2 his Funeral, and that he (the Defendant) would re-im- ner 274. 5. C. 
burle him. . 8 5 3 Dany. 373. Þ. 3. 
The Plaintiff, in Purſtance of the ſaid Requeſt, buried 

the Inteſtate Matthews; and it was found by a Jury, that 

the reaſonable Charges of the Funeral was 231. after- 


- wards 
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* * jointly aited therein with the Defendant; fo2 he 


1 — .- — —_— 


wards the Plaintiff and the Dekendant came to an Account. 
and Squire, the Dekendant, delivered a Selding to the 
Plaintiff, which was the Horſe of the Inteſtate Matthews. 


and this was to be in Satisfation of Part of the Charges. 


which the Plaintiff accepted as ſuch; but afterwards he 
adminiſtred to the faid Inteſtate, and b2ought an Action 


of Trover againſt Squire, fo? the afozeſaid Gelding fo deli⸗ 
vered and accepted, as afozeſaid. 


And the Queſtion was, Uihether this Sale and Olive 


rp of the Hozfe was a Converſion, oz not. 


Holt Ch. Juſtice held, that this Action of Trover was 


: good; f02 ail that can be objeted againſt it is, that the 
J2tatntif was Particeps criminis, but that makes no Diffe- 


rence; fo2 'tis clear, that if a Stranger, who is a third 


Perſon, h had taken out Letters of Adminiſtration, the Ac⸗ 
tion would lie againſt the Oefendant by ſuch an Admini⸗ 
 Fratoz, notwithſtanding all the Dealings between White- 


hall and Squire, and there is no Reaſon that this Caſe 
ſhould differ, becauſe now the Plaintiff is as a third Petr- 


ſon, and being Adminiſtratoz he (ues, and wall recover, in 


the Right of the Inteſtate. 


And he held it fo2 Law, that where Trover is bꝛaught by 


0 rightful Executoꝛ oꝛ Adminiſtratoꝛ againſt an Executor de 
ſon tort, he cannot plead Payment ok Debts, &c. to the 
Galue, &c. oz that he hath given the Goods, &c. in Sa- 
tisfafion of the Debts, becauſe no Man ought to obtrude 
himſelf upon the Office of another; nevertheleſs, upon the 
general Iſſue pleaded, ſuch Payments ſhall be recouped in 


Damages, as where the Oiſſetſo2 hath paid the chiek Rent, 
&c. that ſhall be recouped to him in the Damages in Af 


ile bꝛought againſt him by the Diſſeiſee. 


But in an Afion by a Credito againſt an Exccutor de 


ſion tort, the Oefendant may plead Plene Adminiſtravit, and. 
give in Evidence the Payment of juſt Debts, but he can- 


not retain a juſt Debt to himſelf. 
Two other Judges were of a contrary Dpinion in the 


pzincipal Caſe, (viz.) that the Plaintiff cannot maintain 


this Adlon, becauſe tis direckly againſt his own Agreement 
and Contract, and the Plaintiff Himſelf is Particeps crimi- 


nis, if any Thing is done amiſs; wherekoze tis not rea- 


ſonable that he ſhould be allowed to bring an Afton againſt 
the Defendont fo2 doing a Thing to which he not only con- 


did 
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did no moze but only deliver the Doꝛie, and the Flalntiff 
accepted and received, and ſtill retains it. 
Judgment fo2 the Dekendant. 


Panton verſus Tertenants of Hall. Trin. 1 Will. 
er B K; Rot. 130. 


Homas Panton obtained a Judgment, Trin. 17 Car. 2. 2 Salk. 598. S. C. 
in B. R. againſt Benedict and Tohn Hall „ fay 1500 . Dag 1 "a 
and 41. 16s. Damages; afterwards, (viz.) Anno I Tac. y. ed ove of then dies 
Benedict Hall died, and befoze Execution executed Tho- before Execution, the 
mas Panton died Jnteſtate, and Dorothy Panton (the Plain- 37 r bak.” 
tiff) adminiſtered, and brought a Sci. fa. d COL the Heir and 2 Danv. 52. pl. 8. 
Tertenants of Benedict Hall, to have Execution of the 227 2285 
Judgment, which Sci. fa. was direfed to the Sheriffs of 20 H.7.5 | 
London, and returnable in menſe Paſchæ, 4 Jac. | 2. Upon Co. Car. 517 
which a Nihil was returned. Salk. Gor. 

There upon a Teſtatum, that Bendi& Hall had an Heir 
and Tertenants in the Counties of Gloceſter and Bucks, 
two ſeveral Sci. fa.'s were ſued out, one directed to the She- 
rift of G. and the other to the Sheriff of B. and both return— 
able die Veneris prox. poſt tres Trinitatis. 


The Sheriff of Glouceſter returned Henry Hall, the Heir N the Gencealivy 
of Benedict Hall, warned, and alſo A. B. C. D. 'tenentibus ef this Return quad 


the Parcels of the 
omnium terrarum & tenementorum praedicti Benedicti in Lands: And fee in 


E. F. G. H. in Balliva ſua die quo judicium reddit. fuit aut Co. Ent. 621. a. 


aliquo tempore poſtea. „5 


2 Brownl. pl. 302. 
The Sheriff of Bucks returned. that he warned A. Ter- 195 like Return ave. 


tenant of ſuch Lands, &c. in particular, &c. 


Some of the Tertenants appeared by T. C. their Atto ⸗ 
ney, & defend. vim & injuriam, &c. & pctunt judicium de * This is not format 
brevibus de Sci. fa. prædict. fo2 that it was not cammanded 927 = gd | 
the Sheriff of Glouceſter by either of the ſaid Writs to warn 
the laid John Hall therein mentioned, unde pet. quod brevia 


predict. cailentur, &c. The like Yea by A. the Certenant Co. Ent. 620. 
in Bucks. 


The Plaintiff replied, that per aliqua preallegar. &c. 


brevia prædicta caſſari non debent, fo2 that at another Time, 
(viz.) on ſuch a Day in Michaelmas-T erm, anno 4. Jac. 2. 


* Plaintiff pzoſecuted a Trit of Sci. fa. upon the afoze- 
laid Judgment againſt the ſaid John Hall, and afterwards 
an Alias Sci. fa. &c. and two Nihils were returned, &c. 
mdercupeg the Plaintiff had * ta have Execution 

againit 


the other. 
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y Ceſfit bade again? him by Dekault, fed quod * cellat emanatio excutio- 


quoad terras 


en f nis inde quoad tcrras & tenementa ipſius Johan- Hall in ea 


4 habend. quouſq; pl itum inter ipſam (the Plaintiff) & ha- 
red. & terrarum tenen. prædicti Benedicti terminaretur, and 


Ny a the hee ag that therctupon tHe JDlaintiſt prayed a Uirit of Sci. fa. ay gainſt 
QI the CA an of 


tho Replication, for the Yer and Tertenants of the ſaid Benedict, & ei conce- 


they differ, and are gebatur, &c. prout per Recordum, &c. plenius apparet & hoc, 


not apt the one tor &c. unde petit judicium & quod (the Octendants) ad præ- 
dicta brevia de Sci. fa. ulterius reſpondeant & profert hic in 
Curia literas adminiſtrationis. 

Aid upon a general Demurrer to this Replication, it 
was argued fo? the Dekendant, that this Writ ounht to be 
quaſhed, becauſe it was not i awarded againſt John Hall, the 
} Bro. Execution 10 curviving Cenintiice of the Judgment who eught to be join- | 
Fi 3 5 cD with the Oekendants, fo? the Judgment and the ozginal 

4.259,  Carit o2 Poocels was joint, and theretoze the Execution 
GH hn 1 aturht allo to be joint, fo2 all Exrccuttons ought to purſue 
011 the Mature of the Oziginal; and the Caſes in the f Margin 
+ Aftiton. were cited, that the Sci. fa. in this Cale ought to be joint. 

SO Porcover, the Sci. fa. in this Caſe ought to be awarded 

againit Benedict Hail and John Hall; ann upon the Return 
thereof by the Sheriff, &c. that Benedict was dead, and that 
John nichil habet, &c. then the Plaintiſt might well have a 
Sci. fa. dgainſt the Heir and Cericuants of Benedict Hall 
_ aione, (02 the Return of the firſi Writ of Sci. fa. had ſhewn 
ſucicnt 93 atter of Severance of the Pꝛacels; and to war- 
Fita. Execution, 78, rulit this Courſe of Dꝛocceding, the Cale in the 5 Margin 
100, 106. 

. was cited. 

Then the following Exceptions were taken againſt the 
N ok the Dherilt of Glouceſter, (viz.) That by ſuch a 
encral Beturn the Tenants would be concluded to ſay, 

5 that ſuch a One is Tenant of another Parcel of the Land, 

and not lummoned; and ſo the Law would be ſubverted, 
which directs that ail the Tenants ſhould be equally 

Lib. 3-.:- ktbharg d, as tis adjudged in Sir William Herbert's Caſe. 

ett des „there are no negative Tozds in this Return, 

dee Co. Ent. 619. b. (viz. Et ſunt nuilæ alice terre vel tenementa) but this lat Er: 


ceptfon Was over⸗xuled. 
Feantra for the Plain- It Wäßs ärgued on the other Side fo2 the Plaintt ft, that 
wm the Law was clear, that all the perional Charge ſhail ſur⸗ 
eie agaiiſt John Hall alone, which was agreed on all 
: Yelv. 208. _ Sides (tho the Authouties in the * Barnin are quite con- 
A e e tra y); but in Raym. 26. it was held, that all the Perſo- 
oor 169, Ediar . nal wy ſurvives; and {9 is Sir W illiam Herbert's 8 Cale, and 


Smart. = Saund. 50. and at Connnon Law na Execution was to 
1 be 


Sz 
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be againſt the Realty, and the Statute which gave the | 


Elegit did not bar the p2io2 Remedp at Common Law up- 
on the Perlonalty; and where a Judgment fs had againft 
one who dies bekoze Execution, a Sci. ta. will not lie againſt 
his Heir and Tertenants until a Nichil is returned againſt 
his Erecuto2, and ſo are the Caſes in the“ Margin. 


123. 


And here the Perſonalty ſurviving, the Remedy to reco- 
ver it muſt ſurvive, and it was never pet ſeen, that a 
Sci. fa. iſſued to charge the Lands of any Man diftinft from 


the Perſonalty; therekoze in this Caſe the Sci. ta. againſt 


John Hall was to revive the Judgment, fo2 which Purpoſe 


it was not neceſſary oz p2oper to join the Tertenants of 
Benedict Hall; but the Jud ginent Leing now revived, this 


Sci. fa. against his Tertenants is now p2oper, 


Ind as to the Exceptions to the Kcturn, the Cales in 
the“ Haärgin were cited. 
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„ 
6 Ed. 3 . 29 5 
19 Ric. 2. 163. Bro. Stat. Mer. 43. 17 Ed. 2. 139. 24 Ed. 3. 28. 18 Ed. 3. 142. 


7 Ric. 2. 46. But Dyer 207. Reg. Jud. 57. b. contra. 1 Lev. 30. Smart . Edſun. 


33 Ed. 3. 162. 
3 Reb. 92, 


* Co. Ent. 621,622. 


Hern. 326. 
2 Brownl. pl. 392. 


But the Court held that the Return made by the Sheriff can 


of Glouceſter, was inſufficient fo2 the Reaſons ſupra; they 
held likewile, that the Sci. ta. ought to be joint againſt John 


Hall the Survivoz, and allo againſt the Þeir and Cer⸗ 


tenants of Benedict Hall, becauſe the Judgment was 
joint, &c. 


And Holt Chief Juſtice (aid, this was a judicial Writ, 
and might be framed upon the ſubject Matter, and the 
Foun he p2opoſed was thus: = 
fl. Chat the Uirit ſhould be againſt John Hall, to ew 
Cauſe why the Plaintiff ſhould not have Erecution a- 


gainſt him de Bonis & Catallis, and of the Moiety of his 


Lands, and againſt the heir and Tertenants of Benedict 
Hall, to ſhew cauſe why (the Plaintiff) ſhould not have 


Exccution of the Moiety of the Lands of the ſaid 


Benedict Hall, without mentioning any Goods ; quod 
nota. 


And the cclrit ors was gquaſhed. 


P 2 Lambert 
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Lambert verſus Thurſton. Hill. 2 W. & NI. 
B. R. Rot. 686. 5 


3 Mod. 255. S. C. [N Tre'pa's by CHay of Oziginal, the Plaintiif declared 


in this Foꝛm. 
Tn rot — ſt, J. S. attachiatus fuit ad reſpondendum | 5th de Placito 
BO. Where che Da. tranſgrefſionis & unde idem C. per W. W. attorn' ſuum 


mages are laid under queritur quod prædict' T. S. (on luch a Day, &c.) vi & ar- 


deb general,. wis claufüm ſuum apud H. fregit, &c. and concluded ad 


: Danv. 281. pl. 11 damnum ipſius C. 20. 


6 Mod. 222. Ind upon a general Demurrer to the Declaration, it 
Uuas objefcd, that it appears upon the very Face of the 
Berz, that this Court hath no Jurisdiſction of the 
*6E.1.c.S. Cauſe; fo? tis erpzeſly enated by the Statute of * Glou- 
ceſter, that the Superio2 Courts (hall not hold JÞlea of any 
Treſpaſs under the Ualue of 40s. 


> lust. 3122... KN which it was anſwered, that this was an gion ok 


14 H. 8. 15. Treſpaſs vi & armis, of which no inferio2 Court can hold 


* 2 Inſt. 310, Plea, and (6 is the Opinion of my Lozd * Coke erprefly ; 
and therekoze the Mozd Treſpaſs in the Statute of Glouce- 
ſter muſt be intended a Treſpaſs without Force, of which 
this Court cannot hold Plea unlets the Damages are a⸗ 
bove 40 s. but if Treſpaſſes vi & armis are not puniſhable 
here when the Damages are under 40 8. they would be pu⸗ 
niſhed no where; fo2 it appears, that ſuch Treſpaſſes with 

Force are not maintainable in an inferior Court, becauſe a 
Fine cannot be aſſeſſed there, fo2 which Reaton this Ercep- 
tion was diſallowed. = 

(2.) The ſecond Erception was, that the Declaration 
was ill, becauſe the Action was not "brought by Bil, but by 
Original ; and the oziginal Writ was not ſet kozth at large 
in the Declaration, as it ought, fo2 'tis the common 

_ Courſe in the Court of C. B. where they always pꝛoceed 

by way of Oziginal; and in this Court likewite when the 
Ackion is by Writ, and the Plaintiff in his Occlara- 
tion had generally ſet forth, that the Dekendant Atta- 
chiatus fuit ad reſpondendum (to the Plaintiff) de placito 


+ N ſuper Caſum without APA moze; this 


I | | To 
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To which it was anſwered, thee this Objection had 
been often made, and as often over-ruled, and held that 
this ſummary Way of declaring, &c. in Treſpaſs upon 
an Oziginal, is good. 


Thereupon Judgment was given koz the Plaintiff; 
quod nota. 


Cotton verſus Johnſon: 


IN this Cale the Caule of Action appeared by the Decla- alk 183. S. C. 


6 ration to ariſe in Ely, which [S d County Palatine, 5. 
and that the Canute was tried in Cambridgeſhire; and af- F 


ly 15 not a County 
ar but Royal 


ter a Gerdict, &c. it was moved in Arreſt of Judgment, 2 Danv. 170 pl 


that this was a Miſtrial. 


But per Curiam Ely is nat a County Palatine, but on- * 2 Inf. 223. 
” ly a Royal Franchiſc; and therefoze the Dekendant cannot 9 H. 7. 12. 


plead to the Turisdicion of this Court, (viz.) That the 15 


nit. 220, 244. 


Lands, &c. 92 the Cauie ok Action are, oz did ariſe in Ely, Pot 354. 


fo? that is only particular ta a County Palatine, which Fly 
is not; fo2 the Biſhop of Ely can only demand Cogniſance 
of Pleas, which is all the Franchiſe he hath as to this 
JIurpole, 

And ſuch are the franchiſes of the Cinque Ports which 
are the fame with this of Ely; and 'tis uſual fo2 Appeals 
ok Murder to be bzought in this Court when the Fact was 


committed in either ok theſe Franchiſes, and the Trials 


here concerning Lands in Ely are good; but tis not la 
where the Lands lie in a County Palatine. 


It was held alſo in this Caſe, that tho' the Jury ought 7%, cured by 
to have been de Vicineto de Ely, and the Trial was in de Stature. 
Cambridgeſhire where the Bill was bꝛought, this Jeofaile 16 & 17 Car. 2. 


was helped by * the Statute. 
The Plaintiff had IN 


Swift verſus Heath. Hill. 2 Jac. II B. R. Rot. 
1189. 


as 


PON a ſpecial Uerdit the Caſe appeared to be as 2 3 575. p. 4. 


kolloweth: 


fl. A. 


— 
— — 
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Where he who had 1. A. had Idue B. and heing ſciſed if 1 an ds, PO to him, 


the Reverſion in Tail 


expetant upon the ulld ta his Cite, and to the Heirs ok the Body of A. L 
Death of 'Venant for RIQUNDCC over. &c. he and his en join in a Leate to 
Life, made a Feofft Pears not 3 hy the Statute, &c. then A. died, 


ment by the Conſent 


of Tenant for Lite ; And D. his CUAingw married A100 then B. the Iſcue of A. 
this is no Diſconti- who Was 25 ürteen 73 arc lo, and who i} 40 the Reveriion 


nuance, becauſe he 


Kod ns Prochold: in Tail after the Drath of the cike, made a Feoflment with 
Co. Litt. 332. Livery bp his own hands to the IL efice fo? Pears in Doi 


MY F 058. leſlian. bp änd with the Conſent ak the Husband and 
= Ind. 110. p 
Ray m. 37. Aike, Tenant koꝛ! Lite, Kc. and the Queſtion was, whe⸗ 


1 Roll. Rep. 188. cher this Feoftment and Liv cry made by B. as afo? clatd, 
Sh 167 1705 (who had only the Reverſion in Tail erpetant upon the 
Bult 162 Otctermination of the Eſtate fo2 Like, and made by and 
mith the Conſent of Tenant fo2 Life, who had the imme- 
vViate Reverlion,) did work any Diicontinuance of the Re- 
mainder over, &c. under which the Plaintiff claimed. 

Juris And per Curiam, it was no Diſcontinuance of the Re- 
mainder over, becaule B. who made the feoffment had only 

n Reveriion in Tail erpectant upon an Eſtate fo2 Life, and 


„ reeheld in An ot the Time he made this Feoff- 

Rol. Abr. Tit. Faß ment; and tis a Paxim in Law, that he who hath no 

cad 25 Frechold in the Lade cannot by any Means diſcontinue the 
ord. Egkates therein, and fo2 this Purpole the Caſes in the 
Perk. ſect. 615, Sargin were cited. 


But then it was inliſted, that the Uerdit exp2efly found 
that the Husband and ite who were Tenants fo2 Life, 
and had the Frechold in them, oz one of them, did confent 
to the mating this Feoffment, which erpꝛels Conſent ſhall. 

amount in Law to a Surrender of their Eſtate to him in 

Keverfion; and if ſo, then B. had the Freehold in him by 

duch Surrender, and by Conſequence this Feoffment made | 

by him after he had the Frechold, is a Diſcontinuance. 

Cutts, To which it was anſwered, and ſo reſolved by the Court, 
| that this naked Conſent of the Tenant koz Life, that B. 

ſhould make the Feoffinent, did not amount to a Surrender 

of the Eſtate fo2 Like; wherekoze it was adjudged, that 

the Froffment made no | Diſcontinuance and thereupon the 

Plaintift had 7 udgment. 


Huggins verſus Witeman. 
Where Infancy was 


leaded nd th | 
pee; ceplied, bra Sſumpſit fo2 Labour and Medicines in tuting the De- 


it was for Neceſſaries kendant of a Diſtemper, &c. who pleaded infra æta- 
generally, ſuch Re- tem viginti & unius Annorum ; the Plaintiff replied it was 


plication 15 good. 


: Danv. 769. pl. 11. fo2 Necellaries generally; and upon a Oemurrer * this 
a eplt- 


ſt 
90 td 
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Replication it was objected, that the J2aintiff had not al— Cro. Jac, 560 
ſigned in certain, how o2 in what Manner the Medicines | 2 775 


alm. 361. 
were neceſſary ; but it was adjudged, that the Replication Cro. Fli-. 583. 
in this general Fo2m was good. 9 
The Plaintiff had Judgment. 1 Leon. 114. 
| Cart. 215. 


Term. Paſchæ 


Anno 2 Willi. & Mariæ, B. R. 


The Earl of Pembroke's Coe 


Hl LI P Earl of 3 being Tenant in Tail pen 2 Writ of Er. 
of ſeveral Yano)s and Lands in Wales, ſuffered ror to reverſe a Com- 


mon Recovery, there 


D 
N a Common Recovery thereof in the Sꝛand Sel⸗ mutt be a $cire fact, 
ſions there, by which he barred all the Remain- Laa the Lene. 


ders over, Kc. and died, leaving Jfſue only one Daughter, e 
now an Inkant. | Salk. 52, 339, 593. 

The pꝛelent Earl, to whom theſe Hanozs and Lands 3, 119. 274 | 

would have remained (if no Recovery had been ſuffered) S 

v20ught a Grit of Erro2 ta reverſe the Recovery, and Comb. zus. 

ſued out a Sci. fa. againſt him, who was the nominal De- 

mandant in the Mrit of Entry, &c. upon which this Re- 

covery was ſuffered, who was returned ſummoned, &c. 

and the JIlaintiff aſügned Erroꝛs, and the Dekendant pleads 

In nullo eſt. erratum; all which was entered. 


And 
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And now it was moved in Behalk of the Jifant D Sat 

ter, that the Plaintiff might be compelled to ſue gut a 

* Dyer zei. Hot Sci. fa. ag ant the Tertenants as well as againſt the De⸗ 
links. Dany: mandant; and that it was necefiary fo? him fo to do, be⸗ 
Cro. El. 739. dale the Tertenants ought not to be put out of Poſſeſtion 

WN Clarke without any Warning to defend themſelves, for they may 

2. Hardwicke, Have a Releaſe to picad; and fo2 this Purpoſe the Caſes 

ro or fre in in the * Margin were cited; and a Caſe was cited in this 


1 Roll. Rep. 301. Court between Juxon and Booth, where the PDꝛoceedings 


Palm. 223. - IN alike Uirit of Erroz were ſet alide £02 Want of a Sci. 
Moor 022. fa. againſt the Certenants. 1 
Econtra. On the other Side it was ſaid, that the Awarding a Sci. 
fa. in ſuch Caſes was only dilcretionarp, and not ſtricti 

1 sid. 13. juris; and to it was held in this Court in f Wynn and 


Raym. 16,5 5, 70,96. Lloyd's 5 Cale; but the Circumſtance of the pzeſent Caſe is 
0s 5775 Fa extraordinary, fo2 this Infant Daughter is the Tertenant 
; ok all the Lands; wherefoze if a Sci. fa. goes out againſt. 
the Tertenants, the will be returned Tertenant, &c. and 
thereupon they on the other Side will enter the Pꝛaper 
that the 1Iaroi map demur during her Moonage, which will 
greatly delay the J laintiff, fo2 this Inkant may die, and 
the Lands may remain to another Inkant; wherekoze the 
een ok the Court in this Cale will incline fo2 the 
And karther it was offered by the Counſel koꝛ the Plain- 
tiff to conſent, that the Inkant ſhould be admitted to plead 
what the thought fit, lo as ſhe would come in and fake no 
Advantage of her J nfancy. 
Holt Ch. Ju uſtice. The Gzanting a Sci. fa. in ſuch Caſes 
againſt the Tertenants is diſcretionary, and not ſtricti 
Juris; but pet it hath been the conſtant Courſe of this 
Court to grant it, therefoze he was of Opinion not to de⸗ 
part from that which had been the uſual Courſe of the 
Court; tho' it was admitted by all, that this was an ex⸗ 
traowinary Caſe, fo2 they all knew how this Recovery had 
been contrived by the late Lord Chancellor Jefferies, whoſe 
Son married this Inkant, and who now claims under this 
Recovery, _ 
But the Court awarded a Sci. fa. againſt the Terte⸗ 


* Co. Ent. 233. b. nants, quod nota; like Law in Erroz to "Rent Nl a” Fine. 


I | | Drake 


_— 
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* 


Drake verſus Cooper & al. 


Reipaſ's quare vi & armis the Dekendants entered Where ſeveral ank 


his Cloſe containing 100 Acres, &c. (in which Sogn fot 


Fair, Time out of Pind, had been kept on Michaelmas- (laration. 
Day) & adtunc & ibidem fregerunt & divulſer' divers booths, Panv. 2. p. 21. 
&c. ibicem erect. by the Plaintiff, fo2 erpoſing ares and Je. TEE 
£Serchandizes ta Sale there, brought by Perſons thither ste 2, 43, 44, 302; 
relozting, nec non eo quod (thete Dekendants) adtunc & ibi- , 244, 245 
dem impediverunt & diſturbaverunt the Jlaintiff in erecting; 1 We 17 
other new Booths, &c. fo? the Sale ok Berchandtize, by 366 
Reaſon whereof the Plaintiff loſt ai! the -20fits ok Pic- 1 5 
cage and Stallage. 
| Apon Not guilty pleaded the Plaintiff had a Qeriz, 
and now eit was objecked in Arreſt of Judgment againſt the 
Declaration, that the latter Part thereof, (viz.) The Di- 
{ti rbance 1 in building new Booths, ſounds altogether in Caſe 
and not in Treſpaſs, and therefo2c tis incompatible with 
the firſt Part of the Declaration, which is Treſpaſs vi & 
armis ; fo2 theſe leveral Matters require ſeveral Judginents 
againft the Dekendants, (viz.) The firft is a Capiatur, but 
the laſt is only a Miſericordia, and theretoze c cannot be 
joined in one Declaration. 
Sed per Curiam non allocatur; fo2 the Diſturbance, &. ig 
laid only in Conſequence of the firſt Treſpaſs, &c. and tis 
of the ſame Effet as a Per quod in a Declaration, which 
is often uſed in Aﬀtons of Treſpaſs vi & armis, to let in 
the conſequential Damages, &c. and one Plea goes to the 
hole; koꝛ if the Ocfendant had pleaded a Licence from 
the Plaintiff to enter the Cloſe, that would have been a 
good Juſtification of the Treſpaſs; quod nota. | 
e fo2 the Plaintiff. 


Venables verſus Daffe. 


8 PON a Eotion in Arreſt of Judgment, koꝛ that this) Where the Cauſe of 
Azion was bzought by Bill, and the Entry on the e Term beg. 
Reco2d, &c. was with a general Memorandum: fe. Memo- 1 Show. 147. S. C. 
randum quod alias ſcil't Term. Sanct. Mich. And the Plain⸗ 5 135 
13,141,176. 
tiff declared, that the Defendant falſo & malitioſe on ſuch ; Saund. 4 55 
a Oay, &c. indited the Plaintiff fo2 keeping a Bawdy- 1 Danv. 24, 85 
Wei upon which Indiäment he (the Plaintiff) was ar- 
Q raigned 
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And now it was moved in Behalf of the Infant Daugh⸗ 

ter, that the Jlaintift might be compelled to ſue our a 
. Sci. fa. äͤgainſt the TCertenants as well as againſt the De⸗ 
land w. Dantrr. mändant; and that it was neceſſary fo? him lo to do, be⸗ 
Cro. El. 739. cauſe the Tertenants ought not to be put out of Poſſeflion 
Moor 524. ounce without auy TUarning to defend themſelves, for they may 
- Hardwicke, © have a Releaſe to picad; and koz this Jurpolie the Caſlcs 
Co 8 . in in the“ Margin were cited: and a Caſe was cited in this 


1 Roll. Rep. 301. Court between Juxon and Booth, where the Pꝛoceedings 


Palm. 224. in a like Writ of Erroꝛ were fet alive [02 ant of d Sci. 

Moor 622 fa. againſt the Certenants. 

contra. On the other Side it was ſaid, that the Awarding a Sci. 
fa. in ſuch Caſes was only diſcretionary, and not ſtricti 

+ Gl: 213 juris; and do it was held in this Court in + Wynn and 


Raym.16,35,-0,96. Lloyd's Caſe ; but the Circumſtance of the pꝛeſent Caſe is 
: 8 40: 5 ertraowinary, fo2 this Inkant Daughter is the Tertenant 
hos of all the Lands; wherefoze if a Sci. fa. goes out againſt 
the Tertenants, the will be returned Tertenant, &c. and 
thereupon they on the other Side will enter the Pꝛaper 
that the 1Iaroi may demur during her J2gnage, which will 
 rnreatiy delay the 3Slaintiff, fo2 this Inkant may die, and 
the Lands map remain to another Inkant; wherefoze the 
Dilcretion of the Court in this Cale will incline fo2 the 
laintiff. 
And karther it was offered by the Connſel fo? the Plain⸗ 
tiff to conſent, that the Inkant ſhould be admitted to plcad 
what ſhe thought fit, ſo as te would come in and take na 
Advantage of her J nfancy. 
Holt Ch. Juſtice, The Granting a Sci. fa. in ſuch Caſes 
againſt the Tertcuants 18 dilcretionarp, and not ſtricti 
Juris; but pet it hath been the conſtant Courſe ok this 
Court to grant it, therefoze he was of Opinion not to de— 
part from that which had been the uſual Coiirſe of the 
Court; tho' it was admitted by all, that this was an ex⸗ 
traowdinary Caſe, fo2 they all knew how this Recovery had 
been contrived by the late Lord Chancellor Jefleries, whoſe 
Son married this Infant, and who now claims under this 
Recovery. 
But the Court awarded a Sci. fa. against the Terte- 


* Co. Ent. 233. b. Nants, quod nota ; like Law in Erroz to reverſe a * Fine. 


1 Drake 


— 
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ls 


Drake verſus Cooper & al. 


Rcipaſs quare vi & armis the Defenvants entered Where feveral and 
his Cloſe containing 100 Acres, &c. (in which a bien Thins "be 
Fair, Time out of Yind, had been kept gi” Michadtinas. 229 mn one De 
Day) & adtunc & ibidem fregerunt & divulſer' Divers Booths, . 2. P. 21 
&c. "i dem erect. by the Plaintiff, fo2 erpoſing Wares and J age 55 
Serchandizes ta Sale there, brought by Perſons thither sehe 27 4, 44, 32 
refs2ting, nec non co quod (theſe Defendants) adtunc & ibi- 1 Syd. "44, 45 
dem impediverunt & diſturbaverunt the {atntiff in creeing x a 1 25 
other new Booths, &c. fo? the Sale of £erchandize, oP 
Reaſon whereof the Jlaintiff loſt all the Pꝛoſits of Pic- ? 32 15 
* and Stallage. 
Apon Not guilty pleaded the Plaintiff had a Gerdi, 
and noweit was objected in Irreſt ok Judgment againſt the 
Declaration, that the latter Part thereof, (viz.) The Di- 
ſturbance in building new Booths, founds altogether in Caſe 
and not in Treſpaſs, and therefo2e tis incompatible with 
the firſt Part of the Occlaration, which is Treſpaſs vi & 
arwis; fo2 theſe ſeveral Matters require ſeveral Judgments 
againſt the Defendants, (viz.) The firſt is a Capiatur, but 
the laſt is only a Miſericordia, and therekoze c cannot be i 
joined in one Declaration. 1 
Sed per Curiam non allocatur; fo; the Diſturbance, &c. is 
{aid only in Conlequence of the firſt Treſpaſs, &c. and tis 
ok the ſame Effect as a Per quod in a Occlaration, which 
is often uſed in Adions of Treſpaſs vi & armis, to let in 
the conſequential Damages, &c. and one Plea goes to the 
hole; koz ik the Ocfcndant had pleaded a Licence from 
the Plaintiff to enter the Cloſe, that would have been a 
good Juſtification of the Treſpaſs; quod nota, 
Judgment fo? the Plaintiff. 


Venables verſus Dafte. 


L PON a Potion in Arreſt of Judgment, fo? that this Where the Cauſe of 

Action was bzought by Bill, and the Entry on the ;* © Term begun 
Reco2d, &c. was with a general Memorandum : ff. Memo- 1 Show. 145. S. C. 
randum quod alias ſcil't Term. Sanct. Mich. And the Plain: 1 Vent. 135. 

2 Lev. 13, 141, 176. 

tiff declared, that the Defendant falſo & malitioſe on ſuch } Sund. be 855 
a Dap, &c. indiXed the Plaintiff fo2 keeping a Bawdy- 1 Dany. 24, 8 
houſe, upon which Inviitment he (the Plaintiff ) was ar- 


———— 
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"ralgned and tried, &c. Et inde legitimo modo acquictatus; 
(viz.) on ſuch a Day at the Seſſians held in the 2d Baily, 
&c. which Day of Arquittal was by the Plaintiff's oon 
ſhewing after Michaclmas Term began, ok which Term it the 
Bill was: 

So that this Ation was brought bekoze the Cauſe of ac 
tion accrued, fo? the Bill and the Declaration relate to 
the firſt Day of Michaelmas Term, and the Acquittal, which 

was the Cauſe of this Adion, oz at leaſt the Conſumma-⸗ 
tion of that Cauſe, appears to be on a fubfequent Day in 
that Term; therefore if the Plaintiff would have main⸗ 
tained his Action fo2 this Matter ariſing within the ſame 
Term, the Entry ought to be with a Speglal Memorandum, 
(viz.) Quod alias ſcil't die Veneris (62 dny other Day) prox. 
o/ Menſe Michae- Poſt tres ſeptimanas Sanct.“ Michaelis, as the Cale ſhould 


8 require, ſo that the Cauſe ok Action might appear to be 
bekoze the Aſtion bꝛought. 5 
Econtra. To which it Was ankwered by the Plain tiff 8 Counſel, 


that the Uerdi# had cured this Fault; fo2 after a Gerdi 
the Court will intend and tak? the Bill to have Relation 
to the laſt Oay of the Term, and not ta the firſt, ut Res 


magis valeat. 
Curia, But the Court was of another Opinion, (viz. ) That the 


Bill and the Declaration were ill fo2 this Fault; fo2 it 
appears that the Plaintiff Had no Cauſe of Afton on the 


e 008k F firſt Day of Michaclmas Term, to which Day the Decla⸗ 


2 Keb. 368. ration mu: neceſſarily relate; fo2 the Term 18 in Law 


„ 3540: 304. "= but as ee 
+” Hill. 2 Car. . OP Holt Chief Juſtice cited a Caſe between + . 
Rot. 1591. and Thomas, in the Time of Hale Chief Juſtice, where af: 
2 Lev. 144; ter Gerdic it appeared, that the Cauſe of Action accrewed 
eb een on @ Day after the Term began in which the Aion was 
| bought ; and the Bill was of the Term, with a general 
Memorandum, as in this Caſe; and it was adjudged, that 

the Bill did relate to the firſt Day of the Term, and 

therckoze that Judgment was arreſted; and ſo it was in 


ber 13,176. Fat- the pꝛintipal Caſe ; but it hath been held good if Bail 


low V, 1 


Sid. 432. was filed after the Term began. 
3 Keb. 693. 

besen z, The King werſus Inhabitants of the Hermitage. 
Where as not_ne- I FPON @ Writ on the Statute of Weſtm. 2. for im- 
Ne The proving Commons, and againſt thꝛowing down Jn- 
hath. _ clolures, it was returned, Qui dicunt ſuper facram. ſuum 


1 Show. 106. S. C. 1 | | _ quod | 
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quod prædict J. S. (in the Inquiſition named) 1 die At 
guſti anno 3 Jac. 2. & ſemper poſtea hucuſque intereſſ. fuit 
& adhuc intereſſ. exiſtit pro remanere cujuſdam Termini 31. 
annorum adtunc & adhue ventur' & inexpirat de & in quodam | 
vaſto Ive Communia communiter vocat' Hermitage Common, 
continen' per æſtimationem 3oo Acras fituat' Jacen & exiſten 
in paroch. de H. in Com prædict' parcel' maner' de F. in eodem 
Com' ac etiam parcel' ducatus Cornub Quodque ipſe idem 
T. S. fic ut præfertur intereſſe exiſten' poſtea, (videl't on 
ſuch a Day) prædictum vaſtum five Commun cum ſepib fol- 
ſatis & repagul' incluſit & quod poſtea (viz. Oi luch a Day) 
malefactores ignoti ſepes, &c. diruper, &c. 
Tͤhe Exception taken to this finding of the Jury, and 
the Return of the Inquiſition, was, fo2 that they find and 
return, that T. S. intereſſ. fuit & exiltit in the laid Waſte o2 
Common £02 d Term of thirty- one Pears adtunc & adhuc 
ventur' & inexpirat; which is too general and incertain, 
becaule it doth not appear what Right oz Eſtate the ſaid 
T. S. had in the ſaid Taſte; fo2 the Statute hath theſe 
Wows, (viz.) He who bath Right to improve; and fo? 
ounht appears to the contrary the ſaid T. S. might have 
only a Right to the Herbage of this Waſte ; oz he may 
be only a Commoner, and lo might have no Right to in- 
cloſe; and ſo not within this Statute. 

To which it was anſwered, and ſo reſolved per Curiam, 
that ex vi termini the Mozds import, that T. S. had an 
Intereſt in the Land of this Waſte, and not in the Der- 
bage alone, 

And Holt Chief Juſtice held, that he who had only the del 159. B. 
perbage might incloſe, therekoꝛe this Return was held 3 
* good; fo? that it was not neceſſary to ſet forth what * Ge. Ear of the 
Eftate the Party had, 5 


1 Jones 6b. Rex v. ORs inhab'. 


dite d verſus Allen. ill. * Willi. 1 
Kot. 20. 


EBT upon a Bond fo2 zool. the Defendant pꝛayed alk. 138. 8. C. 
Oyer ok the Condition, which was thus, 11. If the has the Breach 
Ship, called the Crown of London, do and ſhall fail from the MEL iel 2525 
River Thames to Bourdeaur in France, thence to Genoa, 1 Show. 148. 8. C. 
thence to any Part of the Streights without Deviation, 
(the Dangers ok the Seas ercepted) and from thence 
— oh | return 
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Hob. 14, 198, 199, return directly to the ſaid River Thames before the 8 of _ 


6:4 180, 186,290. 15 Months, ft. and the Defcndant do and ſhall pay to the 
Yel. 78. Plaintiff 1801. within 20 Days after the Return of the ſaid 
3 Lev. 24. Ship into the ſaid River Thames, or at the Expiration of 


15 Months, which ſhall firſt and next happen; or if the ſaid 
Ship ſhall be inevitably loſt in the ſaid Voyage, then tac 
Bond to be void. 

Then he pleaded, that the Ship ſailed to Alexandria I 
the Streights, and in her Return home ſhe was calt away, 
and d2awined. 

The Plaintiff replied, that the was not caſt away 0? 
downed modo & forma & hoc petit qa 1 inquirat' p patriam. 

To the Replication the Dekendant demurred ſpecially, 
and ſhewed fo2 Cauſe, that the Plaintiff had not afltinned 
any Bzeach ok the Condition tn his Replication; and 
therekoze it was inſiſted, that it was ill fo2 that very Rea- 
| ſon, like the common Caſe of Debt upon Bond fo2 Per- 
kozmance of an Award, the Dekendant pleads no Award 
made; the Plaintiff cannot join Iſſue upon ſuch Plea 
without ſhewing an Award, and a Beach thereof, by 

which the Plaintiff may be intitled to this Aﬀion; and fo2 
* Hayman v. Ger- un Authozity in Point the Cale in the“ Hargin was cited, 
e dened to be which was Debt on a Bond with the like Condition as in 
Law. the principal Cafe, and there it was adjudged, that the 
Plaintiff muff aſſign a Bzeach in his Replication, 5 
Curia. But the Court was of a contrary Opinion, fo2 they held 
that the Replication in the Cafe at Bar was ſufficient, 

without aſſigning any Breach of the Condition therein; that 

they of their own Knowledge were ſatisfied, that the Caſe 

of Hayman and Gerrard was not Law, nog taken to be fa at 

the Bar at the Time when the Judgment in that Caſe 

| | was given. | 
velv. 244 2578-79 And mo2eover, that the Aſſignment of the Bꝛeach of a 
; Go. 320. Jetey Condition, &c. in the Replication was not neceſſary, but 
v. Guy. only in that ſingle Caſe of Debt on a Sond to2 Berkoz⸗ 
da e. 555: OE mance of an Award. 
3 Lev. 15. Sayer . Nota; The Plea in this Cale was ill; ſed per Curiam, 
Glean. . if it had been good, the Replication likewiſe had been good 
without alignment of any Bꝛeach; quod nota. 


Murgatroid verſus Law. Hill. 2 W. & M. B. R. 
Rot. 126. 


Preſcription plead- N | | 7 1 
ee Prefer: | Nan Afﬀion on the Caſe fo? ain a Water-courſe the 


tion is not good wich- L Plaintiff declared, quod 1 — all. 4 Jac. 2. & ſemper 
out a Traverſe. I poſtea 


— — EO COOOE—_ _— 
n 
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poſtea hucuſq; legitime ſeiſit' fuiflet & eine ſeitit exiſtit (in Mod. 204 
Right ok his Wife) de & in quodam meſſuag' vocat' B. jacen' 7, 88 ON 
in M. in Com', &c. Cumq; quidam communis aquæ Curſus 9 Co. is Ahared' 
curren' a quodam loco vocat' T. in M. præd' in & trans quæ- . 
dam clauſa vocat' Black Acre & Kihite Acre jacen', &c. in 
M. uſq; ad meſſuagium pred vocai' B. a tempore cujus me- 
moria hominum non exiſtit currere conſuevit & adhuc currere 
debuit, by which the Plaintiff had great Benefit as well 
[02 watering his Cattle, as fo2 the Ule of his Houſe, of 
which the Dekendant non ignarus fed machinan' & fraudu— 
lenter intenden' to depꝛive the Plaintiff of the Profit of 


the Water, quoddam foſlatum in clauſis præd' fodit & fecit 


cujus præiextu tota Aqua & curſas Aquæ præd' a meſſuagio 
pt ræd' diverſa fuit & abinde hucuſq; diveria exiſtit per quod 
the 1laintiff had laſt all the J92ofit, &cc. 
The Defendant pleaded in Bar, quod clauſa præd' vocat” 
Black Acre & White Acre diſtant per magn ſpacium, (viz.) 
per dimidium unius milliaris a meſſuagio præd' vocat' B. inter 
quæ quidem clauſa & idem meſſuagium ſunt ſeparales terræ & 
tenementa diverſar' perſonar ſituat & jacen per & trans quæ 
tenementa prad aquæ curſus decurrere oportet antequam ad 
meſſuag' ill' advenire poteſt, and proteſtando, that in Sum- 
mer⸗Time the laid Water-courſe could not run to the 
ſaid Houle by Reaſon of the D2ought, pro placito dicit, 
that he is ſeifed in Fee of the laid two Cloſes ; and that he 
and all thoſe whoſe Eſtate he had therein, had Time out of 
Mind uſed ac legitime potuerunt adaquare averia ſua in eiſ- 
dem clauſis depafcen ex aqua aquie curſus pred ibidem; and 
alſo fo2 the Conveniency of Watering follat' in clauſis præd 
effodere & facere quotieſcunq; occaſio fuit & pro eo (the De- 
fendant) quodd am parvum foſſatum juxta the Wlater-courſe 
in clauſis predict fog the convenient watering his Cattle 
in the ſaid Cloſes, ſicut occatio tunc fuit, &c, fecit, &c. 
prout licuit. 

And upan a general Demurrer this Tea 1 was adjudged 
ill becauſe the Defendant had neither confeffed and avoid- 
cd, 102 traverſed the Matter alledged in the Declaration, 
(viz.) the Diverting the Water-courſe, ſo the Declatation 
was not anſwered, 

Voꝛscover, all the Subſtance and Colour of this Plea 
in Bar is a Pꝛeſcription to make a Ditch in his (the Oe- 
kendant's) own Lands; and the Declaration is likewiſe 
founded on a Preſcription, and one Pꝛelcription pleaded 
agalnſt another is not good without a Traverſe. ks 
ll 


6 Tn Wa R 


But the Court held, that upon the general Iſſue plead- 
ed, had it been pꝛobed that the Mater did not always 
run to the Jlaintiff's Houſe, but that it was uſually died 
up in the Summer, 02 dzank up by the Cattle of the De- 
fcudant ; in [tich Caſe the Jalaintiff would have failed ot 
his Preſcription. 

The Plaintiff had Judgment. 


The Church wardens of Northampton Caſe. 


Mandan i fen | Andamis to ſwea 'r two Church-w wardens choſen by the a 


two Church-wardens 


choſen by the Pati: Pariſhioners of the Pariſh of St. Giles in the Town 
| ſhioners, whoof com- gf Northampton ; the Caie was, 


mon Right are to 


make the Elecion. l: The Uicar of that Pariſh fo2 the Time being hath 


1 Vent. 115, 267. uſually choſen one of the Church-wardens, but at this 
33 Time he was under a Depzivation fo2 not taking the 
5 8 6 9 Oaths to King William and Queen Mary, and the Church 


3 Keb. 27, 326,421. Was Vacant; whereupon the Pariſhioners pꝛoceeded to the 
i Salk. 166, 43% Eleſtion of two Church wardens, and pꝛelented them to 


{3% 456. be kwozn; but the Regifter of the Confiſtozy Court, belag 
e,, Friend to the Cicar, refuſed to ſwear thein, unleſs chat 
6 Mol. 89. 3 whom the late Gicar approved, be nominated [02 
Noy Rep. 139. 5 
3 Lev. 362. Holt Chief Juſtice : Ot common Right, the choofing 


Church⸗wardens belongs to the Pariſhioners: tis true, in 
 fome Places the Incumbent chooſes one, but that is only 
Hardreſ 378. Daw- by UIfage ; and the Canon concerning the chooſing Church- 
ſon o Fowle. wardens is not regarded by the Common Law; this was 
the Opinion of the Lozd Chief Baron Hale, as may be 
ſcen in the Caſe cited in the Margin. 
The Mandamus was granted. 


Knight and Donning verſus Cole & ux. Mich. 
. Will. & Mariæ, B. R. Rot. 516. 


3 Mod. 277. 8.C. THE Plaintiffs hzought a el. fa. againſt Cole and his 
Fen La 3 Witke, in which they let koꝛth, that Sir John Knight, 


Executor is no Bar to William Eyre, Eſqʒ; and John Knight, Eſq; had lately in 
a Demand which he the Court ok King's Bench, and in the Reign ok King 
Right. Charles II. recovered by Bill againſt one John Lawford, 
x Show. 150. 8. C. Eſq; 60001. and 161. 3s. 4d. fo: Damages, and that 

afterwards Sir John Knight and William 18 died; and 


1 John 


LAT. £1 
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John Knight ſurvived, who made his Til, and thereby 125 $4. 


conſtituted John Kent, Tho. Knight and William Donning, , Ter 2e. 115 
Executoꝛs, and died, the Debt and Damages upon the Ce 318. 
laid Judgment not being ſatisfied, &c. that John Kent and 3 C0 164, 755 
the Plaintiffs pꝛoved the laid ill; and afterwards John 
Kent died, and the Plaintiffs ſurvived, and then the ſaid. 1 | 
John Lawford made his Will in Writing, and made the 
Aike of the Dekendant Cole his Executrir, and died, the 
Debt, &c. not being ſatisfied; that the Erecutrir pꝛoved 
Lawford ' Mill, per quod the PDläintiffs being the ſur. 
viving Erecuto2s of John Knight, wha was the ſurviving 
Recoveror, May Execution againſt the Defendant Cole and 
his Wike the Executrix or Lawford the Recoverec, de bo- 
nis Teltatoris, &c. 
The Dekendants appear and plead, that bekaꝛe the Er⸗ 
hibiting this Writ of Sci. fa. (viz. on ſich a Day) the ſaid 
William Donning (one of the Flaintif's) by his Deed of 
Releaſe now p2oduced cognovit ſe habere recept. ſuper 
diem dat. relaxaticnis predict. de & ab præfat. Pho. Cole & 
Maria Uxore ejus exccutricis teſti. & ult. voluntatis Johannis 
Lawford Ar. defunct, ſummam quinq; librarum exiſten. lega- 
tum, Anglice, a Legacy, dat. præfat. Willo. Donning per præ— 
fatum Jobannem Lawford in & per Teſtamentum & ult. volun- 
tatem ſuam & proinde prædict. W. Donning remiſit & relaxavit 
præfat. Thomæ Cole & Mariæ Ux. ejus de & ab eodem lega- 
to, Anglice, Legacy, & de & ab omnibus actionibus ſectis & 
demandis quibuſcunq; que predict. W. Donning habuiſlet vel 
tunc habuit verſus prædict. Tho. Cole & Mariam Uxorem 
cjus Exccutores & Adminiftratores vel Executores ve] Admi— 
niſtratores predict. Johannis Lawford defunct. pro aliquibus 
materia vel cauſa quibuſcunq; a principio mundi uſq; dat. ejuſ- 
dem ſeripti Relaxationis unde petit Judicium ſi, &c. 
And upon a general Demurrer to this Plea it was in⸗ For the Plaimig, 
{fied fo2 the Plaintiff, that it appears by Foun Releaſe it 
Teif, that it only related to this Legacy of 51. the Moꝛds 
being, (viz.) Upon the Receipt of 51. Legacy; and it was 
never intended, that it (ould have (o general an Opera- 
tion as to viſcharge the Judgment; and ſeveral Caſes 
were cited to p2ove, that general Wows * ſubſequent, " Dyer 240, 253 
&c. in Covenants, &c. have been adjudged to be reſtrained * 75 
by particular Moꝛds antecedent. 
Monꝛeover it hath been adjudged of late, that where a 2 Roll. Abr. 409. 
particular Cauſe 02 a C Conlideration is mentioned in a Re- fy s. Abtes 


leaſe, 1 Sid. 141. Henn . 
Hanſon. 
1 Keb. 499, 579. 


a — — ä — — 
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> Lev: 215 leaſe, it ſhall reſtrain the general (ods following, which 
. are only Mozds of Courſe, 


gconira for the e- On the other Side, Altham's Caſe, 8 Rep. was cited, 
fengant, and the Rule then taken was relied on, (viz.) That ante: 
cedent general Uozds ſhafl be reſtained by particular 
Cows following, but not econtra ; but if general TTlozds 
follow particular Mozds, they hail be taken in the largeſt 
| Senſe; fo2 otherwiſe the general Mozds would be inſigni⸗ 
| ficant and void; and the Tozds of a Oced ought not to 
Koll. Abr 404 be rejecked and made uſeleſs, as long as they may be re- 
duced to good Senſe, and are not repugnant in themſelves. 
Curia But it was reſolved by the Court ſeriatim, that this 
Releaſe was no Bar to this Suit; firſt, fo? that the WIows 
are, All Actions, Suits and Demands which Donning han 
againſt the Defendants generally, but no Mention of re- 
5 leaſing any Suit which he had in Kight ok his Executoz⸗ 
„ bd. z 26. hip; therefoze thoſe Wo2ds ſhall not extend to any De⸗ 
mand he had in that Capacity, (viz. ) As Executor, but only 
to ſuch Oemands which he had in his own Right; fo2 if an 
Exccutoꝛ grants Omnia bona ſua, the Goods which he had 


as Erecuto2 will nor paſs, unleſs upon this Diverſity, 


1 Leon 0 Ton (vz.) where the G2anto2 had no other Goods but as Exe⸗ 
2 Counteb dent cut92, £02 in ſuch Caſe thoſe Goods ſhall paſs, ut res valeat. 
So where a Manor is in the hands of an Executoz, 
and he grants all his Intereſt in the Manor, the Manor i - 


_ felf will pals. 


3 = Now in the pzincipal Cale Donning releaſed all De- 


Hanſon. mands generally; but it appears, that he at that very 
Keb. 499, 510. Time had one Demand in his own Right, (viz.) the Le- 


1 Vent. 35. Stokes 


„ 0 ovey of 5 1 therekoꝛe nothing is releaſed which he had as 

Feb. 530, 613. Exctutoz; fo2 tis in Reaſon the ſame with the O2ant of 
ne” Omnia bona, &c. ſupra. _ 
Beſides, the Intent of the Parties plainly appears to 

the contrary, the particular Conſideration being men- 

tioned; and the Intent is always to be obſerved, as well 25 

in Releaſes as in other Deeds. 


F0? INE keaſons the DUE had Tudgment. 


 Cooke's Caſe. 


TheDeſendant plead- 7 HIS Cooke was outlawed for Murder, and bꝛought a 


ed his Pardon for a 


OE TEST TIT TUrit of Erroꝛ to reverſe it, which being done, he was 


to be allowed with- FO2thWith arraigned, and pleaded bis Pardon under the 
out a Writ of Allow- 


I . 
. | | 
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Sꝛeat Seal, in which there was no Obſtante fo? his not 
finding Sureties ko his Good Behaviour. 

Holt Chief Juſtice. The Pardon ought not to be allowed s. P. C. 103. Lec. C. 
without a Tirit of Allowance direzed to the Judges of Compt. ſuſt. 115. 
this Court aut of Chancery, teſtifying that he hath found Pr pl. c. 
Sureties bekoze the Coꝛoner and Sheriff, &c. accowding to Plowd. Com. 502.b. 
the * Statute, by which 'tis enafed, That he who hath * Keb. 9. pl. 11. 

a Pardon of Felony ſhall within three Months after wy 25. 3 
ſuch Pardon find Sureties before the Sheriff and Coroner for kb the ny re 
the Good Behaviour, which ſhall within three Weeks after þ & 6 W. & M. cap. 
the three Months be returned into the Chancery, under the, Sid. 41. 

Seals of the ſaid Sheriff and Coroner; and if the Party give Raym. to 
no ſuch Security the Pardon ſhall be ä 3. 
But by the other Judges, The Pardon ought naw to 

be allowed without any Uirit of Allowance, becaule the 

Party hath thzxe Months given by rhe Statute, after the 
Jaardon, to find Sureties, under the Penalty, that his 
Pardon ſhall be void ik he doth not do it. 

Nota, That afterwards, in the ſame Term, the writ of 
Allowance was bzought into Court; and upon Pyayer, 

&c. it was reco2ded under the Pardon. Tn ra 


Barnes Verſus Bulwer. 


TT was moved fo2 a Superſedeas to a Writ of Erro? up: Where the Plainciffin . 
on a Judgment in Ejeftment, koz that the Plaintiff in _—_ need not give 
Erro2 had not given his own # Recognizance to the De- (GE mer 
kendant, that if the Judgment is allirmed, &c. he will pap |. 3 8. 1 
the Coſts and Damages, &c. 
To which it was anſwered, that he (the Plaintiff in 
Erroz) had found two ſufficient Men to be his Bail, who 
were bound in a Recognizance, &c. by which the Intent, 
tho' not the Letter of this Statute, was ſatisfied ; and 
the Party himſelf lives in the remote Barts of this King- 
dom. 
The Court held, That the Intent ot᷑ this Statute was 
fo2 the Security of the Party Dekendant in the Writ of 
Erroz, which Intent is hereby fully obſerved, becauſe the 
Bail already given is better than his own Recognizance; 
and this hath been the conſtant Pꝛactice of all the Courts, 
&c. ever ſince the Statute was made, becauſe ok the In⸗ 
convenience of the Parties coming from remote Parts. 


The N was allowed. | 7” 
2 __ Coan 
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Pee 170 Coan mm Bowles & al. Pal. 4 Jac. II. B. R. 


Where an Infant is Rot. 521. 


Executor alone, he 


a lue per Attor- Eplevin in C. B. agalnſt A. B. and C: they all per 
1 Shower Rep. 13, T. S. attorn ſuum ven. & defend. vim & injuriam, &c. 
165. S. C. and made Conuance as Valle to I. N. Damages feaſant; 
Mod. 5. C. and ar the Trial the Plaintiff was nonſuit, and the De- 

Comb. 100. S. C. kendants had Judgment de retorn. habend”, 


Salk. 999. Thercupen a Urit of Erroz was bꝛaught, and the Erro?2 


2 Cro. 441,442. Cot- dſiigned was, to? that A. one of the Octendants, was an 


3 On e at, and yet had appeared and pleaden by Attorney. 


Bade v Starkey. To which it was anſwered, that this was not errone— 


dous, becaule Judgment was given £92 the Infant, which is 
fo2 his Benefit; and alſo in this Caſe the Dekendants 
made Conuſance in auter droit, and ail thꝛee of them em ake 


but one Bailiff; 'tis like the Caſe where an Infant and one 
of fill Ige are made Exccutoꝛs; in ſuch Caſe the Jnfant, 


„oll. Abr. 288. With the other Executoꝛs, may fie * per Attornatum, be: 


3 Cro. 377, 424. Caulk 'tis in the Right of another. Adjournatur. 


2 Saund. 212, 213. 5 | | | | 
1 Danv. 603. p. 2. Raym. 198. 1 Mod. 47, 72, 296. 1 Vent. 162. 1 Lev. 299, 2 Keb. 625 
Style 216. | | 


22 H. 6. 31. at another Day it was argued, that an Infant can ne⸗ 
15 21 2 27. ver appear per Attornatum, 102 in propria perſona ſua, but 
2 Init. 201. 


"2 C0. e 
Bridgm. 73, 74. Infant be an Attorney [02 another, 1 H. 5. 6. and if he is 


Ng. 58. nade Executo?, he ounht ts fur per | Guardianum, as may 


boy * 5 appear by the Caſes cited in the Margin, all which are a 


3 Cro. 78. Earl of gainſt the Opinton i in 2 Saund. 213. 
Rutland's Caſe. 


f 3-010. 5, 524; z Bulſt 108. Style 318. 


Feontra | It was granted on the other Side, that if the Inkant 


in this Caſe, and the others, was meerly De kendant, his 
Appearance by Attorney had been Erroz; but it was in⸗ 


lifted, that this being in Replevin, the Avowants are in 


Nature of Plaintiffs, and this fo? thre Reaſons : 


. They are called Actors, which is a Term in the Civil 


Law, and ſignifies Plaintiffs. 


2. They ſhall have Judgment de retorn. habend. and Da⸗ 


mages as Plaintiffs. 
3. The Plaintiff might plead in Abatement of the 4 
vowzp, therekoze 'tis in Nature of an Action. 


Belides, as to this Point, there is no Difference between 


Executors and Bailifls, fo both af in the Right of another; 


* 2 Saund, 213, AND it hath been adjudged, * where an * Inkant 


Erecuto: 


always per Guardianum 62 Prochein Amy; neither can an 


_ © > OB WY — 9 — Ts 
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Executoz is Plaintiff, he map ite with other Executozs 

per Attornatum; and by the tame Beatan the Bailiffs in 

this Caſe may {ue per Attornatum, tha' one of them is an 

Inkant. i 

Holt Chief Juſtice. There an Inkant is Executor alone, Cris. 

he cannot ſue per Attornatum, ko; if he do, he ſhall be a⸗ 

merced pro fallo clamore ; but Where he is joined with o⸗ 

thers of kull Age, tis otherwile; becauſe thoſe of full Age 

have Authouty to viſpoſe all their Aſets without the Aﬀent 

of the Infant; and this is the Reaſon of the Difference be- 

tween an Inkant PPlaintiff and Octendant, in 2 Saund. 212. 

and tis a good Bule, that where any Matter map be plead⸗ 

ed in“ Abatement, it ſhall never be aſigned kaz Erro?, * ,8 Fa. 3. 10. b. 
and in this Cale the Plaintilkt in Neplevin might Have 7 kol. Abr 82. p.. 
pleaded Inkancy in Abatement of the Cogniſaufte. 15 1 
At another Day, (viz.) in Michaclmas Term, 2 W. & mw 
this Caſe was argued ſeriatim by the Bench; and they all 

agreed, that the Judgment ſhauld be afirined, but upon 

different Reaſons, thꝛee of che Judges being fo2 the Aﬀer- | 

mance, becauſe the Ocfenvants are in auter Droit, and they 

all make but as one Bailiff; and that the Oiſability of the 

Servant ſhall not pꝛejudice the 4z0fer, and they agreed, | 
that the Cale of * Executozs is the ſame in Reaſon with * Boll. Abr 2 82 
the preſent Caſe; they agreed likewiſe, that there is a 3 Cr. 378. 
Difference where the Infant is Plaintiff, and where he is P25": 603, 60.4. 
Dekendant; and that an Avowant is in Nature of ae Cro. 441. Cotton 
Plaintiff, and ſo are the Bailiffs who make Conuſance, &c.“ Welicot. 
and in the + 1 Inſt. it was doubted whether an Avowant + 1 Int. zoz. 
was ſuch a Dekendant as was within the Statute fo2 Pay- Cto. 504 
ment of Coſts, becauſe he is eſteemed to be a Plaintiff: 

and that where an Infant is fole Executor, he cannot ſue 

per Attornatum; ta which Holt Chief Juſtice agreed; but if 

ſuch an Jnfant Crecuto2 recover per Attornatum, his Ap⸗ 

pearance is no Erroz, but tis otherwiſe where he is con Co. ;, 651 
demned in the Action; and one of the Judges was of Opi⸗ Rew v. Long. 


nion, that this Matter might be aſügned fo2 * Erroz, tho! ell Abr 78% 


it was pleadable in Abatement of the Conuſance. Ee: 3 74. 
But Holt Chief Juſtice held, that this Appearance of 
the Inkant was irregular, fo2 he ought to plead per guar- 
dianum, and the Joining the other Dekendants with him, 
ſignified nothing lo as ts charge the Inkant; fo2 if the 
Judgment paſs againſt him, it ſhall be fo2 the Damages de 
bonis propriis, and he ſhall be amercen; therekoze where he 
is joined, oz where he 1s ſingle, there is no manner of 
1 1 


124 . Term. Paſch. 2W. & M. B. R. 


Difterence in Reaſon, fo2 in both Tales the Loſs is the 
ſame, if Judgment is againſt him. 
The Cale of ſeveral Executors where one is an Infant 
is founded upon another Keaton, (viz.) upon Necclity 
fo2 tis abſolutely neceſſary, that all wha are appointed Er: 
ccuto2s by the Til ſhould be made Parties to the Action; 
and where there are ſeveral Erecuto2s, the Ack ok one cha FM 
conclude his Companion; and therefoze the general Ap⸗ 
pearance per Attornatum is good to2 all of them; and he 
Denied that the Reaſon was, becaule they were in auter 
Droit. 
And that in this Caſe the Infant was not compeliable 
to be joined with the other, fo2 he might have been ſe⸗ 
3 Danv. 73. 1 pered; fo the Realon is not the ſame. 
Ws eg * and he laid down this to be a general Rule, (viz.) That 
Enel for Keror Mat U Man ſhall never aſügn that fo) Erroz which he might 
never be pleaded in pledd in Abatement ; fo; it ſhall be acceunted his Folly to 
7 70. 5. negle# the Time of taking that Exception; therefoze ik a 


48 Ed. 3. 10. b. Feme Covert bzing an Afton in her own Mame per Attor- 


Cro. El. 541, 853. natum, and the Dekendant pleads in Bar to the Aſtion, 
Abe Re he ſhall never akterwards afiign the Coverture fo2 Erro2 , | 
therefo2e ſince the Plaintiff in this Caſe was eſtopped by 
his own Admiſltion to algn the Inkancy fo? Crro2, he held 


* the J udgment ought to be alirn iD, 


Rawlins werſus Vincent. Hill. 2 W. & N. B. R. 
Rot. 793. 


Breach of Covenant F "EBT upon Bond fo2 Perkoꝛmante of Covenants in 


where 'tis well aſ— 


ined in the Words an Indenture, in which amongſt other Things the 
of the Indenture. Dekendant covenanted, that Nicholas Barbone, his Exrecu- 
# Dany: 240-P-11- tozs 02 Aﬀligns, fl ould, on or before the 25th Day of Sep- 
1 tember next foilowing, make out a good Title in Law and 
2 Mod, 139. Equity, to the Satisfattion of the ſaid William Rawlins, 
his Heirs oꝛ Afligns, o2 to his o2 their Counſel learned in 

the Law, in and to ſeveral Meſſuages, &c. ütuate in Eagle- 

Street in the Pariſh of St. Andrew, Holborn, and to every 

of them with their Appurtenantes, and to the Fee-ſimple, 

and the Inheritance thereof, that then, &c. then he pleaded, 

that Nicholas Barbone was living, and that he the Deken⸗ 


dant had perkazmed all the Covenants on his Part to be 
eee ec. 


1 | The 


————— — 
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The Plaintiff replied, and chewed the Breach in the 


Negative, in the very Mozds of the Indeuture, (viz.) that 
the ſaid Nicholas Barbone upon or before the 25th Day of 


September, Cc. nec ad aliquod tempus poſtea hucuſque non 
demonſtravit bonum titulum in lege & æquitate ad {atisfac- 
tionem prædicti Willi' Rawlins vel ejus conſilii in & ad {epa- 
ralia meſſuagia pradi& nec alicui eorum cum pertin' nec ad 
feodum vel hereditateth eorundem. 


The Dekendant rejoins, that the laid William Rawlins 


a tempore confectionis Indenturz pred hucuſq; pacifice ac 


quiete habuit & tenuit & gaviſus fuit præd' meſſuagia, &c. 


without any lawful Nolcttation 02 Diſturbance "bp any 


Perſon whatſoever, diſcharged of all I Incumbꝛances. 


And upon a general Demurrer to this Rejoinder two 


Things were reſolved; firſt, that the Rejoinder was ili, 


- becauſe it was no Anſwer to the Bꝛeach aſſigned in the 
Beplication. 


(2.) That the Replication was good, and the Breach 


of Covenant well alligned ; £02 the Wozds of the Inden⸗ 


ture were purſued, tho' it was objefed, that the Coꝛds of 
the Covenant were in the Disjunctive, (viz.) to fatisty the 
Plaintiff, or his Counſel; and therefo2e it was objefed, that 


the Plaintiff ought to ſhew, that ſuch a one was his Coun- 


fel, of which the Defendant had Notice, &c. and then ſhew 
"the Breach, fo2 not ſatisfying him, no2 his Counſel, fo2 


(as it was ſaid) that the Defendant had his Election, he- 


ther to ſatisfy the Plaintiff; oz his Counſel ; but that he 5 


could not ſatisfy the Counſel befoze he knew who he was. 


To which it was anſwered, and fo reſolved by the Court, 1 Mod. 223. 


Bot- 


that all this Matter ought to come on the Part of the Defen- Sen v. Cooke: 


dant in his Rejoinder, &c. if the Truth had been fo, fo? 


prima facie, the Breach being aftigned in the very Wows 
of the Indenture, luch an Allgnment is Food, 
G99 NET had Judgment, 


Bite 


Keverſion expectant 


4 WO EOS 446 
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Biſle verſus Harcourt. 3 Mod. 280. a Caſe be- 
tween the ſame Parties, but to another Purpoſe. 


which ſee poſtea 137. 


An Attorney or Of- R. Harbour, the Secondary ok the Crown-Office, 
Rn of 25 * oy was Defendant in two Aﬀions bought againſt him, 
phat be ke and laid in the pꝛoper Counties where the Cauſe of ac: 
Defendant ; aliler tion did ariſe ; and it was now moved ta alter the Venue, 
3 eit . and that the Trial might be in Middleſex, by Reaſon of. 
Vie 1 Salle 668, the Defendant's Privilege, he being one of the Clerks of 
bro. B. R. and his Attendance neceſlary and requiſite there; and 
a Rule made in Andrew Loder's Cale was now P20DUCED, 
who being one ok the Clerks of this Olkce had this b. 1 

vilege allowed. | 

But the Court denied the Motion in the pzincipal Caſe, 
becauſe Harcourt was the Defcudant in thoſe Adions; and 

that an Attozney o2 Officer al the Court where he is Defen- 

dant hath no Privilege concerning the Venue; but where 
he is Plaintiff he hath the Pigilege to lay his Action in 
Mliddleſex, and gut of the p2oper County; and the Venue 
ſhall not be changed upon the Common Affidavit by Rea- 
ſon of his P2ivilege ; and Juſtice Dolben remembered a 

Caule where the Venue was altered upon Affidavit, tho' an 

Attozney was Plaintiff; becauſe the Matter did ariſe, and 

all the Uitneſtes lived, in remote Parts of the innen 


| Kellow verſus Rowden, Trin. 2 Jac. II. B. K. 
Rot. 796- 


; Med. 253. S. C. HE Caſe, i. W. Kellow Executo2 of E. Kellow, 
3 Lev. 286. S. C. brought an Action of Debt on a Bond aàgainſt Richard 
on an Eſtate tail is Rowden, the Son and Heir of John Rowden the Elder, his 


on 2 to charge Father ; and declared upon a Bond of 1201. made by the 
tne Heir 


. Father of the Defendant to the Teſtatoz of the Plaintiff. 
1 Dany. 577 p. 8. The Dekendant pleaded Riens per deſcent de prædicto 


Johanne Rowden patre ſuo on the Day of the Uirit pur⸗ 


chaſed, no2 at any Time afterwards, upon which they 
were at Iſſue. | 


And the Tury found a ſpecial Qlerdift to this Effet 


„ ſt. That 


* . —— „ * „ · v3.0 — 
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4, That John Rowden, the Father, the ©bligo), had 
Iſſue Charles Rowden his eideſt Son, and Richard Row- 
den the Dekendant, his ſecand Son; and that he (the Fa- 
ther) was ſeifſed in Fee of an Halle ana ten Acres of 
Land, which he ſettled by ODecd, to the Uſe of himſelf fo2 
Life, Remainder to his eldeſt Son Charles Rowden in 
_ Tull, Remainder to his own right Peirs, and died; that 
Charles Rowden was [cited in Tail, with a Remainder in 
Fee expeſtant, &c. and that he had Iſſue one John Row- 
den, and died; and that he the laid John Rowden the 


1 G2andfon was keiſed ur ſupra, and afterwards died with 


alt Tiſſue, akter whole Death the Dꝛemiſles deſcended ta 
the Dekendant Richard Rowden in Fer, as Deir to the 
ſain John Rowden the Grand'on, and affe Þrir of John 
 Rowden the Dvuligo?, by Girtue whercok he entered and 
was ſeiſed, &c. on the Day of the Writ, &c. 
The ſole Doubt upon this ſpecial Gerdi was, TUihe- 
ther upon the Batter thus found the Declaration was 
goad, oz not, becauſe the HBläintiſf had declared againſt 
5 Defcnvant as immediate Heir of the Obligoz, without 
mentioning the intermediate Deſcents. 
And it was argued, that this «, Declaration ounyt to have Raft Ent. 
been ſpecial, ſhewing how the Defendant became Heir to 
the £ Obligoz; ; ko; here the Oekendant took the Lands as 
immediate Heir to John Rowden the G2andfon, and his 
Mephew, and as mediate Deir to the Obligoz; and there- 
foze the melne Defcents ought to be ſet fo2th in the De- 
claration, to charge the Defendant with this Debt; and 
fa? Authoaities in this Point the Caſes in the be Gargi. F. N. B 20 


were cited, and ſenks's Cale in Joint, | 2 Rol. Abr. 400. 709. 
| | 3 Erd, 24. Cham 
berlain's Caſe. Dyer 360. a. W. Jones 462. Cro. Car. 15 1. Jenks's Caſe in Point. Dyer 308, 368. 
40 Ed. 3. 10. Plowd. 441. Broke, Deſcent, 14, 30. 1 Cro. 412. W. Jones 361. Regiſt. 240. b. 
2 Cro. 161. 3 Cro. 24. 1 Cro. 543. Dyer 9. 1 Inſt. 239. b. | 


On the other Side it was arnued, that there was a great * Econtra for the Plar: 
Ol ference between Jenkss Caſe and this; koꝛ in Jenks's © 

Caſe the Lands deſcended in Fee-ſimple in Poſſeſſion to 
the Som of the Obligoz, who akterwards died without Iif- 
ſuc, and then the Lands deſcended to the Defendant in that 
Action, as Cincle and Heir to his Nephew; but in this Caſe 
the Bꝛother and Nephew were ſeiled of the Fec⸗ſunple only 
in Reverlicn, etpeftant upon the Determination of the E- 
{ate-tail, and not of any Fec-ſimple in Poſſeſſion; and this 
Revertion was not Allets in their Hands, by which Charles 
82 John Rowden his Son might be charged dc 

5 ebt 


— * 


—  — ww wer 


3 Cro. 350. Aplar- Debt; and fo2 this Purpote the C Caſes in the * Margin 


ry v. Ba. were cited. 
6 Rep. 12. in Mild- 


may's Cale, and 58. b. in Brediman's Cale. 


This Caſe was compared to that of poſſeſlio fratris &c. 
where the Father had a Son and a Daughter by one (len 
ter, and a Son by another Center, and made a Leaſe fo? 


Like, oz Gift in Tail, and died; and afterwards, during 


the Continuance of cither of thoſe Eſtates, the Son by 
the firſt Genter died; in ſuch Cale the Son by the lecond 


Intl. 14. 15, Center, and not the? Daughter by the firſt, ſhall inherit, . 


becauſe her Brother had no aßual Seiſin of the Inheritance. 
And this Cale was now put, (v'-.) Tf Lands deſcend to 

an Þeir, who dies befo2e any ackual Cutry made, by Rea- 
ſon whereof the Lands deſcend to another Heir; thode 
Lands ſhall not be recovered in Galue by a Warranty 
made of other Lands by the firſt Þeir, becauſe he had on- 
ly a Seiſin in Law, as 'tis expꝛeſiy p2oved 1 Inſt. 239. 


Nota; Per Holt Ch. Juſtice, this laſt Caſe was denied ta 


be Law. Then the Counſel fo2 the Plaintiff pꝛoceeded, 
(viz.) That the Iſſue in this Caſe was, Whether the De⸗ 


fendant had Allets by Deſcent from the Obligoz; and tis 
we 3 Rep. 42- 3. P2OVeD by the Cicrdiit that he had; and it appears likewiſe 


Ratcliff's Cate. 


5 Rep 88: Buck. that he had no Aﬀets charged with this Debt of his Bꝛo⸗ 
were Cale. ther, no2 ok his Nephew, fo2 neither of them ever had 
any Afſers chargeable; and if they had no Aﬀets, then 
by Conſequence the Defendant could not have any Aſſets 
from them. 


Vor the Plaintiff, —@Cpon this firſt Argument, the Court inclining fo2 the 


Dekendant, it was argued again fo2 the Plaintiff, that it 


was a Punciple in Law, that every one who claims 


Lands as Deir, ought to make himſelf Heir to him who 


was laſt ſeiſed, thercfoze ik the Defendant in this Caſe 


had demanded theſe Lands, he ought to have made him- 


ſelf Heir to his Father, and not to his Nephew, becauſe 
he was not actually (eifed of the Fee⸗ſimple, fo2 he had 


3 only the Reverſion, which by his Death would have been 
itt. 3. 


1 extinckt and gone. And the Defendant had a Fec-ſimple in 
8 d z i. Poſſeſſion, which his Nephew and Bꝛother never had, 


8AM pl.6. therefoze he had nothing by Deſcent from them; and it 
2 Ed. 3 


; Cre. 524, 643. was agreed, that if the Dekendant's Nephew had been 
W. Jones 450. Ed · Actllally ſeiſed ok the Fee⸗ -fimple (as in Jenkss Caſe) the 


ds v. R 
March * ogers- Deklaration dugbt to n been ſpecial, 


1 . * i 4 uh 


haut * — f N. e WG 2 
mn P ²˙!ũT? . ² 1 . 
5 nr rey * 


w_ 
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£62 the Ortendant it was bald, that the L2other aͤnd *. the Deter dan 
Nephew Had fuch a Seiſlin of the Reveriion that they might 
alien oz charge it after the Determination of the Eſtate⸗ 
tail; mozeover, that ik Debt ſhould be brought againſt an 
Heir, who han nothing but a Reverſion in Fee expectant 
upon the Determination of an Eſtate⸗tail, in ſuch Caſe the 
uſual Courſe is to plead ſpecially, (Viz.) That he had no⸗ 
thing præter ut ſupra, and thereupon the Plalntlk might 2 Mod. co. 51. Of 
p2ay and have Judgment cum acciderit. batton v. Star hope. 
But per Holt Ch. Juſt! ce: The DOcclaration is good, and Curie. 
thereupon the Plaintift had Judgment againſt the Opinion 
of Juſtice Eyrcs; but it was agreed by all, that a Rever- 
ſton expeccant upon an Eſtate-tail is not Aſſets to charge che 
Heir upon the general Iſſue Ricns per Deſcent. 
But by Holt Ch. Juſtice: A Beverſton expecant upon Dyer 5-3. 
the Determination of an Eſtate fo? Life, is quali Aſſets, 
and ought ta be pleaded frecially by the Heir; and the 
IJZlaintiſf in ſuch Taſe may take Judgment of it cum ac- 
ciderit; quod nota. 


: Brunetti verſus Lewin. Trin. 4 Jac. 11. 8 R. 
Rot. 185. 


; HE Caſe, \l. Abraham Henriques Valentini, reſiding in, tut. 896. 8 C. 


Leghorn in Italy, drew four Bills of Exchapge, all of Aer a Verdict a 


the ſame Date, and fo2 one and the lame Sum of Money, dung Poll be in 


the Second to be paid if the firſt was not, and ſo on, ac⸗ tho! not certainly ſer 
coding to the Cuſtom ok erchants, and all directed to 8 the Decla- 
James Abendano, to pay to Francis Brunetti (the Plaintiff) 

500 Pieces of Eight, at Uſance, &c. 

The firſt Bill was preſented to Abendano, who refuſen 
to accept it, whereupon that Bill was p2oteſted bekoze a 
Dory Publick, ko? Non⸗ Payment, accozding to Cy- 
ſfoin, | 
Se the Dekendant Lewin having Motice ok the 

Dꝛoteſt, he, fo2 the Honour of Abraham Henriques, the 

zawer, lubicribed a Nate, by which he undertook the 
Davment of the Money on the Day or the Bills returned, 
if not paid by Abendano. 

Upon which Brunetti (the Plaintiff) indozſed this ſecond 
Bill fo2 Galue received, unto Alvarez de Coſta, and he in 
like Manner to Menuel de Vega, and he to Angelo Rezzi- 

T nico, 
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Curia. 


nico, and he to Jacob Argas, and he to Jeri Parenzi, 
all foo Qalue received. 


At the Day of the Return, Abendano ſtill refuſed to ac 
cept the Bills; whereupon another Pꝛoteſt was made on 


the ſecond Bill ſo indozſed, as afo2eſaid, by the Perſons 
befo2e mentioned. 


Thereupon Peter Antonio Brunetti and Lucas Antonio 
Brunetti hearing of this laſt Pꝛoteſt, pay the Money pro 


Honore of Francis Brunetti (the firſt Indorſor) but doth 
not lay that he paid it to Jeranimo Parenzi, the laſt In- 
dorſce; and of all this Matter Lewin the Defendant had 

Notice, who had ſubſcribed, &c. pro honore of Abraham 
Henriques, the Drawer, and ſo he became chargeable to 
the Plaintiff fo2 fo much, fo2 whoſe Honour the Money 


was paid, and who ſtands liable fo2 ſo much to his Friend, 
who paid it, and this by the Cuſtom of Merchants; and 


fo2 Non- -payment this ſpecial Aſſumpſit was bꝛought, {4 
ting fo2th all the ſaid Matter. 85 
__ Upon Non Aſſumpſit pleaded, the Plaintiff had a Uer- 

dict and Judgment, and thereupon a Trit of Erro: was 


lzounht in the Exchequer: Chamber, and there the only 


Erro? inſiſted on was, fo2 that the Occlaration did not ſet 
koꝛth in certain, to whom Peter Antonio Brunetti and Lu- 
cas Antonio Brunetti had paid the Money; fo2 tis only 
laid generally, that they ſolverent the afozeſatd 500 Pieces 
of Eight, but not to whom in particular; and ſo it might 


be paid to another, and not to Parenzi, the laſt Indorſee, 


daa whom alone it was due; and if fo, the Defendant fill 


remains liable to him. 
Sed per Curiam: After a Gerdi, as in this Cafe, it 
ſhall be intended, that the Yoney was paid to the right 


Party, eſpecially ſince 'tis laid to be paid ex parte of the 


Plaintiff, which could not be, if it had been paid to a 


Stranger; wherekoze the Judgment was affirmed. 


Nota : The ſame Erception was taken in B. R. in Arreſt 


ok Judgment, but diſallowed, * this Mrit of 


Erro2 was bought, _ 
The Judgment affirmed. 


Nightingale 
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bere cited in Doint. 
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Nightingale and Fowles werſus Bridges. Mich. 
I W. & M. Roll 397. 


IN Trover the Plaintiffs declared, quod cum (they on Where inſenſible 


b | | e Words ſhall be help 
ſuch a Day) poſſeſſionat' fuerunt de bonis & catallis ſe— 0 57 + vs 


7 - 5 A2 O77 A ; MY 463 3 8 
quen, (viz.) de una nave, vocat The James Frigat, oneris Show. 135. S. C. 


130 Doliorum & de decem bombardis, Angiice Guns, cum * Pans. 459. p. 155 
omnibus armamentis apparat“ torment' funibus muni'con?ꝰ 


proviſion' ſclopis limbis & al' ſuppeditament' eidem navi ſpe— 


ctan' ſive pertinen', &c. 
Upon Not guilty pleaded, the PDlaintifft had a Gerdi 


and Damages; and now it was moved in Arreſt of Judg⸗ 
ment, fo2 that the Declaration is too general, and alto- 
gether incertain of what Mature the Soods and Chattels 
were; and therekoze it was impoſiible for the Ocfendant to 


make any direct Anſwer to it, oꝛ fo know to what Watter he 

ould make Ocfence at the Trial; and thercupon Judg- 

ment was ſtayed till next Term. 35 - 
Afterwards in Trinity-Term another Objedtion was 


made to the Declaration, fo2 that the Plaintiff had de⸗ 


clared inter alia, that he was poſſeſſed de Quingent' ponder” 

librat' of ſuch a Commodity, &c. whereas ponder' librat 

is tnſenſivle, for Pondus fs Latin fo2 a Ueight, and li- Roll. abr. 245 
brat is weighed, and fo2 this the Caſes in the Margin 33 Walter 
But the Plaintiff had Judgment; fo2 as to the firſt Ob- Cura. 

jeſtion the Declaration is certain enough, fo2 the whole , Co. 664, 699. 
Sentence is reſtrained by the laſt TWiozds, cidem navi ſpe- Bancroft v. Coo. 


can, and it would be endleſs to ſet fozth every Particular Cr Ear. 33: Smith. 


. Richardſon. 


in a Ship; and as to the ſecond Exception, that the ste 358. Heath . 


 Wows were infenſible, tis helped by the Gerdict, and the da. „ en 
pages og ſhall be intended to be given fo2 that which is „ Titten 
:.:4 | 1 Us | e | 


ver. 
Hundred. 

| | 1 Lev. 09. | 
„„ „„ 1 Reb. 353. 42H» 
The Earl of Salisbury's Caſe. 3 


H* was bꝛought from the Tower by Habeas Corpus, A general Pardon 


and being at the Bar, his Caſe was thus: mult bs pleaded with 

fl, Pe was by the Convention, which was afterwards Shen 1 
turned into a Parliament Anno x W. & M. impeached by 
the Commons fo2 High Treaſon, fo2 being reconciled to 


& 2 the 
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the Church of Rome, contrary to the Statute in that Cale 
made and p20vived; and upon this Impeachment he was 
committed to the Tower by the Poule ok Peers, and there 
continued till the Parliament was diſſalven, and a new 
Parliament called, and now (äkter a long Seflions) ad 

= journed for two Ponths. 

Noy 100 The Counſel fs2 the Earl moved, that he might be dit⸗ 

Cro. Car. 449. Charged upon the new Att of Oblivion which pailed in the 

voor 620. Pl 545 laſt Seftions of Paritament, wherein neither his Crit e no? 

Cromp. Jutt. 116. his JIrrfon were LILLY ted, but clearly within the Ac ok 

pl. 17. JIardon. 

OO IH But per Curiam: Notice cannot be taken of this Ad of 
Pardon, unlels tis pleaded with the Averments, becaule 
there are icveral Exceptions in it bath as to Crimes 
and Berlons; theretoze tis necefiary that the Bartp, Whg 
would have the ! Benefit thereof, ſhould aver himtelk by 15 lea 
capable of ſuch Benefit, and not ercepted therein, as dis 

Plowd. 484. b. 401. tiled in Plowden, and other Books; aud here the Lozd 

8 15 68. at the Bar cannot plead this Pardon, becaule there is no- 

33 665 a. thing bekoze the“ ene W Os to Szound uch 

* But uæ re Whether Plea. ; | OG 

he might not plead it 


in e of the Matter returned by the Hales Corpus, ande enter it as the lame Roll. 


33 - Then it was moved, that he might be bafled, and fo? 

Sk. 0. that Purpoſe the Lord Danby s Caſe was cited, who was 

3 Keb 792. batſco, tho' committed by the Peers in Parliament, as in 
this Caſe and the Earl of Shaftsbury's 5 Cate was likewiſe 
mentioned, 


Sed per curiam: The E. of Salisbury was not bailed, be⸗ 
cauſe there was a very ſhot Adjournment ak the pꝛeſent 
Paritament, and that is the proper Place £22 him to make 
Application to be bailed. 

A Commitment by That the chiek Reaſon fo? bailing the Lord Danby was 


the Houſe of Peers; HEgQUIL the then Parliament Were pꝛozogued, and the Time 
the Perſon ſhall not 


be bailed, tho' the incer tain £02 their $; Fecting again; did 1 no Pꝛoſpeck of d . 
Parliament is diſſol- Oppoztunity 10 apply himſelk that May; beides, he was 


ved. denied to be bälled by ſeveral Judges of the Court ok B. K. 
until the Chief ſuſtice Jefferies came in. 
Raym. 381. And the Court cited the L. Stafford's Caſe, wha was com⸗ 


mitted by the HDauſe ok Peers, and notwirhſtanding that 
Parliament was dillolved by which he was committed, pet he 
was continued a Pꝛiſoner, and afterwards tried upon the 
ſame Impeachment, convicted and executed, which fully pꝛoves 
that Connitinents by the Peers in Partiament, are not 


2 b — wide 
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made void by the Pꝛoꝛcgation 02 Dilolution of the lame 

Parliament. bo 
Beſides, the Loꝛd Danby was bailed to appear at the nert 

Sellions of Parliament, which wos an Affrinance of the 

Commitment, and a plain PDꝛook of the Opinion ok the 

Court at that Time, that the Tommitment was not a⸗ 
voided oz dilcharged by the Dꝛozogation of the Parliament. 

And fo? theſe Reatons the Lozd Salisbury was remanded 
to the Tower. 

Nota: Per Ch. Juſtice Holt, in an Argument upon pleas of Plating x Toms 

ing a Tender, (viz.) that where a Tender and Retuſal is Sake. 622. , 623 

pleaded either on a ſingle Bill, oz other ümple Specialty, Polt 413 

the Defendant need not conclude in Bar to the Action, but 

only in Dilcharge of the Damages; koꝛ in this Cale the 

Tender is not a Oiſcharge to the +.#ion, oz to the Pay- 

ment of the Loney, which is ſtill due notwithfandin! on the 

Tender; fo2 that is only to excuſe the Damages. 

But where Tender and Rekulal is pleaded in an Action 

for ſ a Penalty on a Bond with a Convition to pay a lefſer 
Sum, there the Dekendant muſt conclude in Bar to the 

Aktion; becauſe'a Tender of a lels Sum on the Day had 

| viſchar ged the Penalty; and therekoze tis a good Bar to 

the Action brought fo2 the Penalty; quod nota, 

Nota alſo, that in both the ſald Cales the Pleader ought 

to conciude with a Profert hic | in Curia, 185 


Mordant verſus Thorold. Hill 2 W. & M. 
B. R. Rot. 340. 


HE Caſe, ſſ. Ann Maria Thorold, Widow in the Lev. 228.0 
Reign of Jac. 2. obtained a Judgment in Dower in $7 / brought by 


C. B. againſt Sir John Thorold; and this was fo2 a third an Adminiſtrator on 


Part of ſeveral Panoꝛs, Melſuages, Lands, Tenements „ 1 ncaa 
and Hereditaments in Lincolnſhire; upon which Judgment Show. 97. S. C. 
Sir John Thorold brought a Writ of Erro2 in B. R. where; ee 7 105 
it was affirmed; and then Anna Maria, &c. died inteſtate, 3 755 Pe! 
and Adminiſtration of her Goods, &c. was granted to the V. Noy 126. 


J2laintiff Mordant. : Nod 55 
Afterwards the ſaid Mordant as Adminiſtratoꝛ, Se. Felr rz. 
bꝛought a Sci' fa in B. R. reciting this Matter ; and that the 
ſaid Sir John Thorold might ſhew Caule quare (the Plain- 

tiff) non habet tant” denarios quant” media proficua præd' 

tertiæ partis maneriorum, &c. quant damna per aliquid va- 

ſtum in eiſdem tertiis \partibus commiſia poſt primum judi- 


| cium 
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cium præd' reddit” & ante affirmationem judicii illius fe ex- 


tendunt & miſ. & cuſtagia occaſione pred Brevis de Errorc 


No Execution ſhalt corrigend' appoſit juxta formam “ ſtatuti in hujuſm odi ca- | 
be {tayed by aWritof fu Ss 55 edit & prov is 5 GCC. 
Error after Verdict 


and Judgment in Dower, unleſs the Plaintiff i in Error become bound to the Defendant to pay Damages and | 
Coſts of Suit, if the Judgment is afirmed, 16 & 17 Car. 2. 0 8. | 


The Defendant pleaved, that nulli denarii adjudicat' 1 
fuerunt prafat Annæ Mariæ in vita ſua pro mediis proſicuis 
præd' tertiæ partis maneriorum, &e. vel pro mediis proſicuis 
alicujus inde parcell' nec aliqua damna pro aliquo vaſto in 
eiſdem tertiis partibus commit. nec aliqua miſſ. vel cuſtagia 
occalione præd' Brevis de Errore corrigend & hoc parat elt 
verificare, &c. unde petit judicium fi execution”, &c. of any 


Money f02 any ſuch Pean Profits, oꝛ any Damage fo; any 
Uiaſtc, 02 of any Coſts, haberc debcat. 
For the Plainuft Aid upon a general Demurrer to this lea, it was ak⸗ 
— _ terwards argued in Trinity-Term fo2 the Plaintiff, that 
this Statute was made to remedy the Milchicf, (viz.) that 
the Demandants in Dower, notwithſtanding that they had 
not Judgment, were velay' of Execution, and by that 
Means loft the Pꝛofits of the Lands, tho' the Judgment 
was atfirmed, which was a very nreat Encouragement 


to the Tenants i in Dower to being Writs of Erro without 
any manner of Caule. 


Now fo? the J92cvention thereof it was enaded by this 
Statute, That the Plaintift in Error ſhould enter into a Re- 
cognifance to anſwer for the mean Profits, &c. which Re- 
cogniſance creates a certain Duty, though incertain as to 
the Quantum, and veſts as a Dutp co inſtanti that he 
entered into the Neconnifance, and this to the Demandant 
in the Aion; and if ſo, then by Conlequence it ſhall come to 
the n 62? Adminiſtratozs as other Duties do; and 
here the Adminiſtrataz took a proper Courſe to alcertain 
this Duty, (viz.) in the firſf Place to revive the Judg⸗ 
ment by Sci. fa. and aftcr he had got Judgment to have 
Execution fo? ſo much as the mean Pꝛotits amounted un⸗ 
to, then to p2ofecute a Uirit of Inquiry of the Quantum; 
and after the Inquiſition was returned, and the Duty al⸗ 
certained, then to execute the Recogniſance, which Ke- 
conniſance is in Nature of a Covenant to anſwer the mean 


Pꝛokits; and therekoꝛe the Death of the Party ſhall not kru⸗ 
ſtrate its Effect. 


On 


EE: erm. Paſch 2 W. & M B. K. ; Th 


On the other Side it was argurd £82 the Ot ndant, ler the Defendant, 
that the taking the mean Pꝛolit Sekter the firſt Judgment, 
was a perſonal Tort, and in Nature of a Treſpaſs, & 
actio perſonalis moritur cum perſona: And here is a Sci. fa. 
bꝛaught by an Adminiftratoz, where there was no Judgment 
fo) any Damages given to the J utettate, which is a Ching 
never ſeen befo2e. 
There is a Caſe in * Sid. where the Demandant in Alewayes v. Ro- 
Dower had Judgment by Dekault, and a Tirit ok Inquiry 7% * 465 
ot Damages, and then a UFrit cf Erroz was brought 51 Kab $5,471; 
pending which Writ the Tenant in the firſt Action died; $46. 511. 
and in a Sci. fa. againſt his Heir to have Execution of the 
Damages, it was n axainſt the Plaintiff in the 
Sci. fa. becaule at that very Time when the Tenant died, 
the Judgment was compleat only as to the Lande, but not 
to the Damages; and this Caſe was upon the Statute of | | 
+ Merton, which gives Damages, (viz.) The Clalue ok Her + 20 H. z. cap. 1. 
Dower from her Husband's Death to the 'Time of Beco 8 4 9. z. 
very of her Oower; and as to this Hatter, there is no 
Difference between a Sci. fa. ko: Damages upon the Sta- 
tüte of Merton, and upon the Statute 16, 17 Car. 2. foꝛ in 
both Caſes the Judgment quoad the Damages ought ta 
be compleat in the Life-time of the Barties. 

And the Court was of that Dpinion. Curia. 

And Holt Ch. Juſtice gave another Reaſon, (viz. That 
the Judgment which was given in this Caſe was altoge- 
ther in the Realty, and an Adminiſtratoz can't have Er⸗ 
ecution of any Judgment, but only in the Perſonalty, 

1 — quod querens nil capiat. 


Giles verſus Hooper. Hill. 2 Will. & Mar. 
B. K. Rot. 


HE Caſe, fl. Leaſe fo2 Years, rendzing 80 1. per An- Leaſe for Years, ren. 

1 num Rent, free and clear from all Manner of Taxes, 1 3 
Charges and Impoſitions whatſoever. Render makes a Co- 

Adjudged (abſente Holt Ch. juſtice) that the Render aer Frag rf a 
made a Covenant, and that the Wozds above-mentioned zu Tax. © 
ertend to diſcharge the Leſſo2 from Payment of all Land: - Thy 250. p. 5: 
Tares lately impoſed by At of Parliament, and long after J. 5 5. 
the Commencement of this Leaſe; and that the Leſſee is 
bound to pay the whole Kent, without any Manner of Oe- 
may fo2 any old oz new Charge o Impoſition what⸗ 
oever. | 


Rottenhoffer 


—— 
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Plea in Abatement, 


not god. Rottenhoffer ver ſus Lenthall the Marſhall. Pal. 
Mich. 5 W. the lile 
Judgment between + Wilt. &. M. B. N. Rot. 35 5. 


Greenvil . Digh- 
ton, upon the like Plea. 


Skin. 388. N Action of Debt TY Eſcape bzougöbt againſt the 
DN: . Marthall, in which che JÞlaintiff had a Gerdict and 
1 ShoW. 14 


* Dane. 499. p 9. Jüdgment; and in an Aclan of Debt brought upon th: 2. 
der Dyer 32. Judgment, the Defendant pleaded, that he brought 


3 Cro. 537. CUrit of Erro2 on the ſame adhuc dependen. & -ndiſeuſT 
1 Mod. Rep. 121. 


Sid: 236. and concluded in Abs ꝛtement, (vize) Si reſpondere compel 

2 Keb. 65 3, 659,75 3. 455 ar, &c. 98 N 
5 and upon a general Demurrer to this Plea, it was ad. 
Raym. 1009. 3 ; 5 = 4 g 

1 Keb. 827. jubged ii; 10 the Dekendant was ruled to antwer over. 

2 Vent. 261. | | | 


Antea 1. | | | 
Antea Hal verſus Ne Mic 1 Will. & Mar. 
B. R. Rot. 671. 


- Mod i HE Cafe, fl. Aſſumf fit fo2 Uares ſold, &c. The 
2 Salk. 420. S. C. Defendant pleaded. Non Aſſumpfſit infra ſex annos. 


Plea of the Statute of 


I. „ Plaintiff replied, that he (the Ocfendant) tempore 

imitations WACTE 

good, where not. promiſſion. & aſlumptionis in narratione predict, ſuperius 
1 Show. 98. S. C. ſpeciticat, fuit commorans & xeſiden. in partibus ultra mare 
| Saund 77/7” ſeilicet apud Guinea extra Angliam & extra ligeantiam Do- 


2 Saund. 66, 120, mini Regis & Dominæ Regina nunc, & ibidem continuavit 


. uſq; (uch a Day) &c. quo die & non antea & poſt pro- 
Hatt. 100. milſien & aſſumption. predict. (the Den bart). voluntaric 
Cro. Car. 163, 513, rediit & retornavit in hoc regnum (viz.) apud L. in paro- 
PR 456 chia & Warda prædict. quocq; prædicta Billa ipſius (the 
1 275 JAaintiff) exhibira fuit verſus præfat. (the Defendant) pro 
1 £60143 


prædicta cauſa actionis in eadem Billa ſpecificat. infra unum 
: _ w Annum prox. poſt predict. reditum ipſius (the Deken vant) 
3 Lev. 21, 283, 367. in Anglia fcil t prædicto Termino Sanctz Trin. &c. 
0 2000; $40; And upon a general Demurrer to this Replication, the 
* 27 Jac. 1. cap. 16. only Daubt was, Uihether the Statute ok“ Limitations 
VA Sat 4&5 aun was a good Bar to this Aﬀion, the Defendant being be- 
5 yond Sea f02 all that Time; and it was argued that it 
ſhould, becauſe the Plaintiff had negle#ed his ptoper Re- 
medy by not Filing an Oziginal, and p2oſecuting the Oe- 
kendant to an Outlawzp, which, tho' it ſhall be reverſed af- 
ter his Return; yet the Plaintiff might have brought an- 
other Oziginal by Journies Accounts, and thereby take Ad⸗ 
ys of his firſt CUrit. 


Allo 


ccc ri " * 
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Allo the JS mighr uv UH out a Latitat, and con⸗ 


tinued it to the Time the Ockendar t returned, but he (the 


Plaintiff) Han not done any Thing, and is thereſo2e barred 
by the Staätute; koz tis clear he is not within any cf the 


Savings thereof, 


And a Cale was cited in C. B. when Bridaman was 
Chief Juſtice, and it was between Sir Gco. Binion and Eve- 
lin in Aſſumpfit fog Tlares (vin, &c. the Oekendant plead⸗ 
ev Non Atlumpſit infra ſex annos; the PDlaintiff replied, 
that from the Cime of the *32amile, &c. to duch a Day, 
the Oekendant was a Member of Parliament. and then the 


Civil Wars began and cantinued till ſuch. a Da p, 6nd that 


he bzought his Action within fir Years after the War end⸗ 
ed; and upon a Ocnurrer it was anzuzged fo? tze Defen- © 
dant, and that the Replication was ill, becauſe the! lain⸗ Filing an Ori 


kiff ought to have tilcd an Original, which is no Beach ot!“ breach of Privi- 


lege ol Parliament. 


Miivilege, tho' the Ocfend; ant was a Member of 3? Uiin- 
ment; "Qnod nata: | 


It was infifted on the other Side [92 the Plaintiff, that if For the Plaintiſ 


this Matter will not help him, then the Oekendant will 


have Benetit by his awn Laches, ko; he may ſtay beyond 
Sea às long as he will, and this Court hath no Turisdiio!n 


over him till he returns; f92 tho it may hold Plea fo? 
Satters done beyond Sea, pet that miſt be intended when 


the Oekendant is within the Beaim; koz tis the Pꝛelence 

of the j2arty which gives Jurisdicton, and is the Occaſion os Car. 245, 335: 

of the Suit. e 
Beudes, this Caſe is within the Equity of the S Saving 35 wer. Bond, 

in the Statute; but the Defendant had Judgment ; and in 5 ras 

Jaurkiance of this Judgment it was held in the Cale cited por 226. 


in the Hargin, that where an Action was brought on a Bill q Mod. 105. 


of Exchange, and the Defendant pleaded Non Aſlumpſit 0 341 

infra ſex annos; and the Plaintiff replied, that the Weten⸗ 

dant was all that Time out of the Realm; this Beplica⸗ 

tion was adjudged ill. . N 
Judgment fo2 the Dekendant. 


Biſſe Ver ſus Harecourt. Hill. 1 Will. & Mar. The Defendant con- 
B. Re. Rot. 217. cluded his Plea in 


Diſability, and the 
Plaintiff his Replica- 


SSUMPSIT fo2 400 |. againſt Moor, the Secon⸗ 97 N He 
dary of the Crown-Office, who pleaded in Diſability Wd 
the Plaintiff, (viz.) That befoze the Bill purchaſed, (viz.) Salk. 177. 


on luch a Day ar Wells, in the County of Somerict, before r 


1 Show. 155. 


_—_— the: Danv 152 pl. 8. 
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the Ch. ] uſtice Jefferics, the Dla intiff was indifted fo? Þigh 

Treaſon againſt King James II. and was convicted theresf 

upon his own Confeſtion: and by the Judgment of the Ju⸗ 

. ſtices was attainted, &c. and (a he (the Defendant) de⸗ 

- Troughtobe, F! manded Judgment, if he ad Billam, &c. * reſpondere com- 

oc, c. per Necor- 

dum, Qc. pelli debear. 

The Plaintiff replied Proteſtando, that the Plea was in- 
' ſufficient, pro plito dicit quod repelli non debet quia dicit, 
that bekoze the Pꝛomiſe, King James II. by Letters Patent 
exemplified under the G2eat Seal of the King and Queen, 
had pardoned the Treaſon and the Attainder, quam quidem 
exemplificationem idem (the Plaintiff) profert hic in Curia, 
&c. und concluded in this Foꝛm, Unde petit Judicium & 
damna ſua occaſione non performationis aflumption. & promill. 

predict. {1b1 adjudicari, &Cc. 

For the Defendant. AND upon a general Demurrer it was objec again 
this Replication, that it was not ſtifficient to plead and 
ſhew the Eremplification of the Pardon, &c. but that the 
Plaintifft ought to produce the Pardon it ſelf under the 
Gieat Seal, becaule the Cremplitication of a Pardon is 
f 3 Eliz. c. 6. not within the Statute f 13 Eliz. 5 


* 5 Rep. 53. But Page's Caſe being contrary in Point, this Ex⸗ 
ception was dover⸗ reed. 

2. The Concluſion of this Replication is ill, becauſe it 

pꝛays Damages occaſione non performationis, &c. and upon 

a Reſpondeat ouſter no Damages are given, therefo2e he 

ought to conclude thus: /. Et petit judicium ſi, &c. reſpon- 


DE dcre compelli non debeat & quod (the ee ad Billam 
Co. Ent. 248 . ſuam preedict. reipondeat. 


hg FAS: On the other Side it was alledged fo? the Plaintiff, that 


Ran, Ent, 663, a. in the Entries cited in the + Pargin, Replications to Pleas 


681. b. in Monabdility are concluded as this: 
1 85 But it was reſolved by the Court, that this impꝛoper 


e pages Cowes, Concluſion of the Replication made it ill, fo2 all the Plead⸗ 

Davie. ing was Diſcontinued, becauſe the Plea was in Ollability, 

| and ſo concluded; and the Replication was concluded as a 
Plea in Bar, and ſo no Manner of Anfwer to the Plea, but 
a Replication at large, and as none at all; ſo that all is 
diſcontinued fo2 Dekault of a Replication; but if it had 
been concluded generally, (viz.) Petit judicium ſi, CC. that 
might have been good. 

Co. Lib. 4. 62. a. So the Rule of Court was, that the Plea was diſconti- 
nued, and not that the Sill ſhalt abate ; Quod nota. 

2 | 


Hele 
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Hele verſus Foot. Paſch. 2 W. & M. B. R. 
Rot. 325. 


N Replevin fo? taking his Cattle in quodam loco vocat' Judgment that the 


Writ ſhould abate, 
S. in Plimpton St. Mary in Devonſhire. lf has Ben: 


The Defendant pleaded, that he took the Cattle in quo- Salk. 4, 94. +>, 
dam loco vocat D. in Plimpton, &c. and traverſed, that 79. 13% | 
he took them in S. prout, &c. and pro retorn' habend he 
made Conuſance as Bailiff to George Parker, who was ſct- 
ſed in Fee of the ſaid JIlace called D. who Demiled it 
to T. S. rendzing Rent fo? a certain Number of Years, and 
that fo2 Rent Arrear he diſtrained a8 Bailiff to. the ſaid 
George Parker. 
The IDlaintiff replied Proteſtando, that the ſaid George 
Parker did not Demiſe the ſaid Plate called D. to the ſain 
T. S. prout he traverſed, that the ſaid Gcorge Parker was 
leiſed of the Place called D. in Fee at the "Time of the 
. 
And upon a general Demurrer to this Replication, 
Holt Chief Juſtice, at the firſt Opening the Cauſe, held, 7 H. 6. 5. a. 
that all the Pleadings were diſcontinued, becauſe there was "45? 35 
no Anſwer to the Plea and Traverſe, which are in Abatement oi 
ok the Krit; and that the Plaintiff had nothing to do with 
the Matter alledged pro retorno habend', but ought to 
have maintained his Writ by taking Jſſue upon the Tra- 
verſe in the Plea; and therekoꝛe becauſe the Defendant had 
demurred, and the Plaintiff joined in Demurrer, all * 
diſcontinued, and the Defendant ſhall have no other Judg- 
ment as it was held in Herlakenden's Caſe, * 4 Rep. 62. a. 
-  Moveover, the Defendants in this Caſe ought not to 

have demurred, but ſhould have taken Judgment as by 

Nil dicit, becauſe this Replication is as none; and ſo he 
concluded, that all was Diſcontinued; and therefoze the 
"Defendant could not have Judgment pro retorn' habend'. 

But the other Judges held, that the Judgment ſhould be, 7 H. 6. 5. 
that the Writ ſhall abate, and that the Defendant ſhould 5a TY 228 
have a Retorn' habend', becaufe he had demurred to the 18 
Plea in the lame Term; and the Chief Juſtice would not 
oppoſe them in this Matter: and therefoze the _m— 
was, that the Mrit ould abate ; quod nota. 
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Rice Verſus Langford. Bill "3. Jac II 
: | Rox. 1059. N 
the Quality of the 


T PON a peclal Uerdi# in Ejetment, the Cale 
was to this Effeck: 
Eſtate. 


ſl. A. being ſeiled in Fee of the Lands in Que⸗ 
1885 5 1 TY ſtion as Heir at Law ex parte materna, he and 
. his Wife levied a Fine, &c. ſur cogniſance de droit, &c. 
to B. and C. and by the ſame Fine they granted and ren⸗ 
ered the ſame Lands to A. and his Wife in Tail, Re- 
mainder to the Right Heirs of A. 

* Afterwards A. and his Wife died without Tſue, und 
without any heir ex parte materna of A. and the Deken⸗ 
dant claimed as heir at Law to A. ex parte paterna; and 

the Leſſozs of the Plaintiff being Loꝛds of the Fee claim⸗ 
ed by Eſcheat. 
The ſole Queſtion was, if A. took a new Eſtate by this 
Fine with a Grant and Render, 02 whether he was in again 
ok his old Eſtate which was ex parte materna, aànd in the 
Salk. 500. Argument of this Caſe it was agreed by all, That if the 
e Inſt. 353. Fine had been levied generally without any Render, 02 
without any Uſes declared, the reſulting Gſe, which would 


have devolved on the Cogniſoz, would have been the old 
Uſe in the ſame l as it was before. 


= — So 


Fine with a Grant 
and Render, alters 
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So if the Ale of this Fine had been declared oꝛ limited 
to the Conuſo2 and his Heirs, the Quality of the Eſtate 
would not have been altered thereby, but the Lands would 
have deſcended in the ſame Manner as if no Fine had 
been levied, (viz.) if it was ex parte materna then to the 
Ietrs ex parte materna, and not to the Heirs ex parte Pater- 3 Lev. 406. God 
na, & ſic è& converſo. bold v. Freeſtone 
And it was inſiſted fo2 the Plaintiff in this Caſe, that For the Plaus 
nothing in Fai paſſed to the Cogniſces, but oily in F on, 
and all the Eſtate moved from the Conniſo?; kon, if in ſuch 
Caſe the Cogniſee had been a Feme Covert, ſhe ſhould not 
have been examined, and the Widow of ſuch a Cognilee 
would not have been endowed, 
Poꝛzeover, the Eſtate of the Cogniſees is only an Effate , . 
quouſque, as in the common Caſe where an Uſe is limited ; fl. AE 
to A. quouſque fuch a Parriage ſhall take Effect, &c. and Int. «2, 13. 
to maintain this Opinion, the Caſes in the * Margin . 
were cited. | Rol. Abr. 676. 
But it was anſwered, and ſo reſolved by the Court, that ee Ns RD 
this Caſe was different from all Caſes put upon Uſes 5 avel?s Cale 85 
whether they are Uſes reſulting or Expreſs; fo? there the Ute 
which at Common Law was only a 'T ruſt, came in Place of 
2 Eſtate, and always retained the ſame Duality with the 
And in Caſe of a Truſt at Common Law, if a Man was 
leiled ex parte materna, and made a Feoffment without any 
Conſideration, the Truft reſulted to the Feoffoz, and was 
of the ſame Quality with the Eſtate; but yet if the Feoffee ; Lev. 406. 
re⸗inkeoffed the Ceſtui que Truſt, the Mature ok the Eſtate 
was altered, and it ſhall deſcend to the Heir ex parte pater- 
na, fo2 he could not infeoff the Ceſtui que Truſt to him and 
| His Heirs, ex parte materna, becauſe there was no ſuch Li- 
mitation 'of the Inheritance in him. 
But it was reſolved, that this Caſe of the Fine with 
Grant and Render is all one in Effect as a Feoffment and — 
Re-infeoffment; and by Conſequence the Quality of the + , r,g. 76. b 
Eſtate is altered, and ſo it ſhall deſcend to the Peir ex 3 Cro. 727, 792. 
parte paterna; and to pꝛove this, the Caſes in the * Yar- by Rep W V 
gin were cited. Finc's Caſe. 
It was likewiſe ſaid, that a Warranty might be annerer 
to a Fine with Grant at Render, as it was relolved in 
3 Cro. 17. Co. Ent. 579. a. 
And fo? theſe Reaſons the Defendant had Judgment. 


Shotter 
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Shotter ver ſus Friend. Hill. 2 Will. & Mar. 
B. K. Rot. 39. 


2 Salk. 547 Rohibition to the Spiritual Court in which the Plain⸗ 
F we | tiff declared to this Effet : 
| buying a Proof by fl. That one John Friend made his laſt Will, and be⸗ 
_ e, 8 queathed a Legacy of 10 l. to Mary Friend, and "made the 
Lacy © © Wife of Shotter Executrir, and died; the Plaintiff paid 
3 Mod. 283. S. C. the Legacy to Mary Friend, wha afterwards died inteſtate; 
Tag tonnes % © andthe Oefendant as her Adminittratoꝛ libelled againſt the 
5. . ?” /© Plaintiff fo2 this Legacy of 101. to which he alledged in 
Moor, Caſe 568. that Court by way of Plea, that he had paid the ſaid Le- 
„Len ces gacy to Mary Friend in her Life-time, which Payment 
Cro. El. 666. he offered to pꝛove by one credible Witneſs; but the Court 
Raymond 123, 189, refuſed the Plea, becauſe one Witneſs per ſe is not ſuffici- 
e ent by their Law to pꝛove any Matter of Fat. 
The Defendant pleaded, that bekoze the Prohibition was 
bꝛought and delivered, Sentence was given in the Spiritual 
. Court againſt the Plaintiff, NS. 
Koll. Abr. 300. And upon a Demurrer to this Plea, it was inſi ſted fo2 
(quit. 22 the Plaintiff, that tis a Paxim in Law, that where the 
4 264, Common and the Eccleſiaſtical Law viffer, the Common 
1 Vent. 281, Law ſhall always be preferred; and that thoſe Laws differ 
88 in ſeveral Points concerning Evidence; ko; by that Law 
the Father cannot be a Witneſs where the Son is a Party, 
& econtra; ſo in the Caſe at Bar the Pꝛook of the Fact by 
one Witneſs is not good by their Law, but 'tis otherwiſe 
at Common Law; fo? tis reaſonable,; that the JP2oof, which 
is good fo? Payment of a Debt, ſhould be likewiſe ſuf- 
cient fo2 Payment of a Legacy, 
*  Moveover upon ſuch ſingle Pꝛook, the Plaintiff would 
have Relief in Chancery, and fo2 the ſame Reaſon ſhall 
. SS Bag have a Pꝛohibition here, and the Caſes in the“ Margin 


115 Stokes. © Were Cited, to pꝛove that Piobibitions have been granted 
666. Mallary er. in Caſes of this Nature. 


Marriat. 


Moor 413, 907. Bagnal w. Stokes. 1 Rol. Rep. 12. 2 Rol. Rep. 42, 439, 490. Heb. 247. Watts . 
Coninsby. Vel. 92. Brown v. Wentworth. 2 Rol. Abr. 299. Latch 117, 217. Bellamy v. Alden. 
4 Bulſt. 242. Hutton 22. Poph. 59. Hob. 188. 


Now, n a Teſtato2 owed Money upon Bound to 
the Ualue of the Aſſets, and he had deviſed leveral Lega- 
cies by his Will, and this Bond is p2oven by one Wit- 
neſs, und the Legatces libel againſt the Exetutozs, who 


5 | plead 


r 2 „ ” 
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plead this Bond in that Court, and they diſallow the Plea. 
becauſe the Bond is p2oved by one Witneſs alone; in this 
Caſe, if a Pꝛohibition ſhould not go, that Court wouln 
compel the Executoz to pay the Legacies; and pet he (the 
Executoz) would be chargeable to the Obllgee, koꝛ as to 
him the Payment of the Legacy wWauld de a Dev altavit. 4 
It cannot be denied, but that the Spiritual Court hath * Fcontr: | 
Coguilance of the oꝛiginal Cauſe, which, in this Caſe, is * Rot As 99k 5 
the Legacy, and therekoꝛe they ſhall have Conniſance of all % . 
the * Jncidents and Dependencies thereon; beſides, one 12 Rep. 5. 
Witneſs is not concluiive Evidence at Common Law, bat 57: 


| 2 Intl. 6 
only Evidence to induce the Jury to find the Hatter, tans wo 
| Sid. 161. 


But in Michaelmas- Term Anno 2 W. & M. ft was ar, 2 5 
gued and reſolved by all the Court feriatun, that a ahi⸗ 
bition ſhould go; and firſt it was allowed, that regularly 

where the Spiritual Tourt hath Cogniſance of the Princi- 
pal, they ſhall have Cogniſance of the Incidents and Acceſ- 
aries; hut ik the Incident is a Batter meerly tempozat, 
they muſt proceed there accozwing to the Courſe of the 

Common Law, and not ſecundum jus Eccleſiaſticum; fo? if 
they do, a Prohibition will be granted; as fo? Inſtance; 
in the Caſe of a Nuncupative Will, which is meerly Spiri⸗ 

tual, (and ſuch a Till is none in their Law, linleſs proved 

by 1 wo Witnefles at leaſt) no Prohibition ſhall go, though 
they difaliow the Tlill, becauſe pꝛoved by one TWitncſs, and 
no mo2e, fo? that Court hath Cogniſance of the j»20bate 
of wits: but pet if a Revocation of ſuch ill is plead ver. ;- 

ed there, and proved by one Witneſs, and they refuſe the 
Plea fo2 Want of ſutficient Pꝛiaok, a Pꝛohibition ſhall go; 

Quod nota. 

So where a Suit is brought in that Court fo? Subſirac- 
tion of Tithes, which is of Spiritual Conuſance ; and the 
Defendant pleads there, that he had let aut the Tithes, 
which he pꝛaved by one Witneſs, hut they refuſed to allow 

the Plea, becauſe the Defendant had not given the Parſon 

Notice of ſetting out the Tithes ; vet tipon funneſting this 
Matter, a 129hibition ſhail go, becauſe Notice is not re- 
quilite by the Tommon Law; therefoze if they will pzoccen 
upon ſuch an Incident, accoding fo the Eccleſiaſtical Law. 
they ſhall be pꝛohiblted. 

But it was agreed, that a Suggeſtion that the Spiritual 
Court objecked as to the Credibility of a Witneſs, is not 
a tulficient G2ound fo? a Pꝛohibition, fo they are mane: 

üdges 


ia lem 8 rin 2 W: & Mg. 
Judges of the Credit of a CUitnels; lilkewile tis not a ſuk⸗ 


ficlent Sꝛound fo? a ꝛohibitton, to ſuggeſt that the D lain⸗ 
tit had Dl i” Ine U Altnels 131 TTY. ROM the. For, unleſs he al- 


TN 


Cro. Eliz. 88. eoge, that he ollered uch Pont, and it was rekulcd fo2 
Inluttclen C5. | | | 
r Ind a Cate was now remembered between * Richardſon 


3 Keb. 5 70, 570, 579. 


and Desberow, adjudged in this Court, when Hale was 
Ch. Juſtice, w hich was ob lame with the Caſe at Bar, 
and likewile after Sentence; and yet a J20hivition was 


granted. 
4 Rep. 3or. And Holt Ch. Juſtice held, that it was not necckary in 
5 . % . any Cafe at Coamon Law, that a Pꝛaak of Matter of 
39 . b. 8. 122 55 5 — 
1 Inſt. 6. Fa it {WOULD be mäde oY N 1020 tha R Olic Calklleis; {£2 a ſin⸗ 


Tie Teſtimonp of one credibie UI kliels IS ſufficient 1a 
32692 any Fat; and that the Authorities cite in 1 Inſt. 6. b. 
Did not Garrant that © Opinion, whicy was there fot Den on 
chem. | 


The Jane had I udgi ment "01 a jÞ10hibition, 


Rudd arſe Berkenhead. Hill 'z & 2 Will. & 
Mar. B. R. Kot. 164. 


he Statute of Limi- Sſum: plit tor Fees due to an Attorney, the Defendant 
A005 8 4 Ple -GD ded Non Allumpſit infra ſex Annos. 
„„ The j{Haintif replied, that on ſuch a Day, two Pears 
Show. 366. §. C. Vee ae, þ2 bad fuco out an Attachment of Privilege againif 
Style 373, the Dekendant, upon which Trit, Taliter proceſſum fuit, 
that the Hoekendant (on ſuch a? ay) in Hillary-Term An 
no 2 Willi. &c. äpprared, and the Plaintiff declared a⸗ 
gainſt him modo & forma, &c. 

And upon a Ocemurrer to this Neviication it was be 1 ill, 
becauſe the JStatntifi did not let kozth any Continuance of 
this Writ of Attachment (per vic. non miſit breve) which was 

ſued gut above two Pears ago; fs2 'tis impoſiivle that the 
Dekendant ſhouia appear in Hillary Term Anno 2 Will. ta 
a rit returnable two Pears before, and no other Writ is 
let foꝛth by the Plaintifi, 

But if the Plaintiff, after the Taliter proceſſum fuit, 

had ſhewn the laft Attachment, and the Return thereak, up⸗ 
on which in Truth the Dekendant did appear, it had bern 
well enough, without ſhewing any of the Continuances. 

Thereupon the Blaintitt move to dilcontinue; which 

was granted. 


1 25 ; Ryding 
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Ry ding verſus Edwin and Fleet, Vic. London. 
Mich. 1 Will. & Mar. B. R. Rot. 30. 


HE Cale, fl. A A Dꝛiſoner in Wood-ftreet Counter up⸗ Upon an Ficape ou 
on meſne Proceſs, Oh a Plaint levied againſt him, of one of the Con. 
&c. e upon which the Plaintiff brought an Aden a le beser mw 
gainſt both the Sheriffs of London. both the Sheriffs. 
And upon © a Demurrer to the Declare tion, the only Que. 55 . 
ſtion was, Whether this Adion was maintainable again? 
both the Sherills, 02 whether it ought to be brought a⸗ 
gainſt Edwin alone; fo2 the PDlaint was levied bekoze him, 5 
and the Puloner eſcaped out ot his i Counter, and by * 3 Cro. 185. De. 
his Negligence alone. N 
Tis true, the Cales cited in the Margin pꝛove, that the Vidian Ent. 15. 
Ation ſhould be bzought againf one of the Sheriffs alone, 
but the modern Pꝛecedents are otherwiſe, {everal ſuch De 
cedents being now pꝛoduced, where the ation Was b2zounht 
againſt both Sheriffs; and in f Co. Ent. it appears upon + Co. Eu 436, 
the Return of an Habeas Corpus, that both the Sheriffs 
have the Cuſtody of all the Paiſoners in both the Coun: 9 


ters, and by Conſequence this Action is well brought, 


; Aſhcomb werſus The Hundred of Elthorn. Hill. 
„ Will. & Mar. B. : Rot. gol. : 3 Mod. 287. S. C. 


2 Salk. 613. S. C. 
1 Show.94,241.S.C. 


Als was an Ation upon the Statute of Hue and where a Servant © 
Cry, and upon a ſpecial Gerdic found the Cale ap- 7obbed, and not in 
* Mater che Serv 


_ The Plaintiff ſent T.S. his Servant to Smithfield Market may bring the Action 
with kat Cattle, where he ſold them fo2 1081. and ſealed upon the Statute; but 


if in the Preſence of 


up 1061. in four Bags, and delivered them to I. N. a Qua- his Mater, then the 
ker, who travelled with him towards home, and they were 3 may bring 
both robbed within this Pundzed, (viz.) The Quaker was ® 8 5 i 
2bbed of 1061. and the Servant of 408. and now the x4. 1. c 12. and 
Piat (whoſe Money it Was) bought this Action ko: = 5 . „ © 
108 | "Inſt 68. 
That T. S. the Servant only made Dath of the Robbery 11 
within twenty Daps, &c. accozding to the Statute, but 2 = 2 * 27 
that the Quaker had not made any Oath, &c. _ ——— 
The Queſtion was, Whether this Path made by the Gap. i 2 = 44- 
vant alone, without the Dath of the Quaker, who refuſed . 8 5 * 


1 eh to 2 Saunders 379. 


7 


2 —— — —— 
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* 27 Eliz. Cap. 13. 


to ſwear, was ſufficient fo2 the Maſter to maintain this 
Aﬀion upon the * Statute, &c. 

And in Michaelmas-Term following it was adjudged By 
the whole Caurt fo2 the Plaintiff, as to the 40s. 15 7 
from T. S. his Servant, but againſt him as to the 106 J. t 
ken krom the Quaker who would not (wear; the Court be: 


ing of Opinion, that the Starute afo2eſaid, which i11j011s 


Where the Judgment 
muſt be entered with 
ſeveral Damages. 


the Oath, was made meerly fa2 the Benefit of the Hun- 
dreds, who were oppꝛeſſed by pꝛetended Robberies, and 
therefoze the Court would not depart from the expreſs 
Wows of that Statute. 

Nota; On the back Side of the Diſtringas the Entry of 
the Uerdiit as to the Damages was intire, (viz.) pro dam- 
nis 17]. but it was oꝛdered, that the Judgment ſhould be 
entered with (ſeveral Damages; to2 that the Ch. Juſtice, 
who tried the Cauſe, direcked it ſheuſd be ſo at the Trial, 
and that the Alloctate was miſtaken by entring it in that 


Manner. 


And Holt Ch. Juſtice declared, that T. S. the Servant, 


who delivered th? 106 . to the Quaker, and was pzeſent at 


2 | ffoll. Abs. 681. 
Style 156. 

1 Leon. 323. 

2 Brownl. 10. 


the Robbery, might well maintain the Action in his own 


Name fo2 all the Money, and that his own Oath would 
be ſufficient, and that he might declare upon the Taking 


away the Boney from the Quaker, as his Servant (who in 


Truth was ſo fo? this Time). 


Nota; This Advice of the Ch. Tuſt. was obſerved in an- 


other Action brought koz the 1061. taken from the Quaker. 


Tones v. Hundred of 
Brome y. 


And in the Arguing ok the Cale afozeſaid one Jones's 
Caſe was cited, which was adjudged in B. R. in Michael- 
mas-"1 erm 1658, which was thus: 

. Jones and his Wife and Servant travelling toge- 


ther were all robbed of his Money, and Jones alone 


brought the Action fo2 the whole Money againſt the Þun- 


dred, as well fo2 what was taken from his Wife and Ser- 


vant, as from his own Perſon; and he alone, without his 
Wife oz Servant, made Dath of the Robbery; all which 


Matter being found on a ſpecial Cerdit, it was adjudged, 
that his Dath alone was ſufficient within the Intent of the 
Statute; and altho' it was farther found, that the Ser- 
vant of Jones, who was robbed with his Paſter, knew 
one of the Robbers (whole Mame was Lenoe) yct Jones 


had his Judgment ; Quod nota. 


And Holt Ch. Juſtice remembered another Caſe tried be- 


tore him at the Sittings in Weſtminſter after laſt Eaſter- 


I Term, 
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Term, between Bird and The Hundred of Oſlulſtone, where Bird v. Hundred of 

the Evidence was thus : as 
{l. That Bird was a Laceman of Colliton in Devonſhire, 

and coming to London with his Servant they lekt the 

uſual great Road between Brentford and Hammerſmith, 

and rode though a By-Lane near Serjcant Maynard's 

Douſe, to avoid the Duſt; and in that Lane the Servant 

was robbed in the Preſence 6f his Maſter of a Bor of Lace 

which was behind him on the Back of the Hozſe to the 

Clalue of 1200 l. and Bird the Paſter alone made Dath 

ok the Robbery, and bzought the Action; and he (the Chicf 

Juſtice) was of Opinion, that the Oath by the Bafter a- 

lone was ſufficient, becauſe he (the Maſter) being preſent, 

the Goods were in his Poſſeſſion, 61 the j>oſicflion of the 

Servant in the Þ2eſence of his Paſter is his (the Ma⸗ 

fier's) Poſſeſſion, and that was the Reaſon of Jones's Caſe 

ſupra ; and Bird recovered a 9 Pounds, and had 
Execution. 


Brickwood an Attorney verſus Fanſhaw. Hill | 
W. & M. B. R. Rot. 1150. 


| Sſump ſit for Attornies Fees in which the Plaintiff De: The Statute concern- 
"cared ſpecially upon a Pꝛolecutton of a Writ of Ha- wg, — en 
beas Corpus cum cauſa, to remove a Plaint levied againft exend e Fees toe 
the Defendant Fanſhaw by one J. S. in an inferio2 Court, ae were, in infe- 
(viz.) Malden Court in Eſſex, and alſs fo2 defending in that ap Sour? 8.0. 
Suit akter it was removed here in B. R. Salk. 86. 
The Defendant pleaded the Statute * 3 Jac. by which * 3 Jac. 1. cap. 5. 
'tis enated, that an Attozney ſhall not be allowed any Ames 8 
Fees laid out fo2 Cotinſel, unleſs he have Tickets therek 57 
ſigned by the Þands of them who receive ſuch Fees; and 
avers that the Plaintiff Had not p2oduced to him (the De- 
fendant) any Tickets fo2 the Fees of Counſel, &c. under 
their Hands as he ought. 
And upon a Demurrer to this Plea the Plaintiff had 
Judgment, becauſe this Statute did not extend to Mat 
ters tranſafted in inferior Courts, but only to Suits in the 


Courts of Wellmintter-Hall ; Quod nota. 


„ Gold 
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Gold & al verſus Strode. 


LIE ISS: T* Cale, fl. A. obtained 2 Judgment in B. R. againſt 
e en ag B. and then died Inteſtate, and the Plaintiffs took 
Peculiar, where there lit Adminiſtration by an inferio2 Oꝛzdinarp, (viz.) the Arch 
_ 3 deacon of Bridgwater, and hꝛuunht a Scire facias upon that 
voidable. Judgment, upon which they had Judgment to have Exe⸗ 
W ps. cution, and thereupon a Ca. ſa. iſſued againſt B. upon 
| which he was taken and in Cuſtody of the Oefendant, who 
was Sheriff, &c. and afterwards eſcaped ; 201 which the 
_ Plaintiffs bzought an Action of Debt againſt the Ocken⸗ 
dant nuper Vic. &c. 

Upon Nil debet pleaded the Partirs were at 7 Tue, and 

a Gerdick was found fo? the JAlaintitfs. = 
And now it was moved in Arreſt of Judgment, fo? that N 
it appears in the Oeclaration, upon the ſpolaintiff Ss own 
Shewing, thot this Admtniſtration was granted to them 
by a peculiar Juriſdiction, whereas it likewiſr appeared, that 
the Inteſtate had Bona notabilia in another Dioceſe, (viz.) 
; ep Prince's Caſe, This Judgment at Weſtminſter ; ko; which Reaſon this Ad⸗ 
101 1618 8 miniſtration granted by a peculiar Juriſdiction, (878.) by 
5 ” the Archdeacon, is meerly void; and if fo, then the Judg⸗ 
ment obtained upon this Seine facias 18 utterly void; and 
then an Aﬀton of Efcape will not lie againſt the Sheriff | 
_ fox the Eſcape of a Pꝛiſoner taken upon a void Judgment; 
x Rol. Abr. $10. fog If there is no Judgment againſt b. then there ls 19 


- Bulſt. 62, 63. Cauſe to detain him in Pꝛilon. 
Curia. To which it was anſwered, and ſo refolved, that this 
$ Co. 141. Batter was only Erro2, of which the Sheriffs could not 


Cro. El. 164. take Advantage in an Action fo2 an Eſcape bꝛaught againſt 
yg AR him; and the Difference is where the Judgment is meerly 
void, and where tis only erroneous; and this depends up⸗ 
on another Oiltinition, (viz.) where the Court in which 
the Judgment was obtained had Cogniſance of the Cauſe, 
and where not; fo? in the firſt Caſe, if the Plaintiff ob- 
tain a Judgment, and by his own Shewing had no Cauſe 
of Action; yet becauſe the Court had Jurisdittion of 
the Cauſe, this is only an erroneous, and not a void 
Judgment; but 'tis otherwiſe where the Court had no 
Jurisdiftion of the Caule. 


. * But in the principal Caſe the Court had Conulante 
3 "of the Cauſe, and therefoze the Matter alledged ſupra is 
_ + only Erro2. 


1 bt Nota ; ; 
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- Not: It was agreed in this Cale, t that the Tala 
obtuined, in the Court at Weltminſter made Bona notabilia, 
tho' the Action upon which it was obtained was lain in 
Dorſetſhire, becaute the Record was at Veltminſter. = 

Nota alſo, That the Plaintiffs in their Orclaration Had 
ſhewed all the Pꝛoccedings to the Judgment upon the Sci. 
fa. at large, by Reaſon whereot the Letters ak Adminiſtra⸗ 
tion, and by whom granted, plainly appeared by their 
own Folly in declaring; fo2 the Cotirt held clearly, that 
the Plaintiffs in this Action againſt 3 Sheriff, might de 
flare bziefly upon the Judgment in the Sci. fa; without (hew- 
ing the gradual Pꝛocecdings at Length, as is uſtally 
done in an Action of Debt on a Judgment (uod nora, 


| Woolridge ce Cloberry. Mich 4 Jac II. 
B. RK. Rot. 15. 


RROR upon a Judgment in C. B. in an azion ON Six Defendants, and 
the Caſe for diverting a Warer-courſe, bout aht againſt before the Day of 
fir Defendants, „ 
| They all pleaded jointly Not guilty. thereupon a Ve. fa. entered — al 
was awarded, and a Diſtrin E with a Niſi prius; hut be⸗ Six; this is * 
koꝛe the Day of the Niſi prius, T. S. one of the Defenvants, 4 72 7. WE” 
died; afterwards the Plaintiff had a Gerdict, and Judg⸗ Bro. Error, 1 
ment was entered againſt all the ſir Defendants, (viz.) a- 
gainſt J. S. who was dead, ut lupra, together with the 
Survivozs. 
Thereupon all the Survivoꝛs bꝛaught a Wirit of Erro?, 
and allign the Death of T. S. and the Judgment aforeſaid, 
fo2 Erro2; and the Judgment was reverſed as to all of 
them; fo2 in ſuch Cafe the JIlaintiff ounht to make a ſpe- 
rial Entry of the Death of J. S. with Nihil ulterius verſus⸗ Med 87 
cum far, and then to take Judgment only again the Sur⸗ 
619925, and not n him who was dead. 


Newton verſus Trigg. Mich. 1 Jac. II. B. R. 


Rot. 226. 12 326. S. & 

„ Lev. 309. 8. G. 

N Treſpacs fo2 Taking his Goods, Sc. Upon Not guif- Sn 876880 
ty blenden a ſpecial AGerdick was found to this Elfeck: Comb. 181. S. C 

fl. That the Plaintiff was a Citizen of London, and a1 Pa». 686. p. r 


Common Ian- Keeper, and bought all his J?2oviſions and Inn keepts - 0b. 


lold Statote of Bankrupt- 


— — 3 — —— — 6＋— — 
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„„ „„ 


fold them again in his Inn, per quod he rot his Livel:: 
hood, and that he had built a Ship and had a Share there- 
in, and allo 5001. Stock upon the ſain Ship ad merchandi- 
zand'; but it was not found, that he traded therewith, o2 that 
he any wile traded in the Ship; and that a Statute of Bank- 
rupt had been taken out againſt hin, and that he was de- 
clared a Bankrupt, and that the Goods now in Queſtion 
were the Plaintiff's Goods, and afligned to the Defendant 
by the Commiſſioners of the Statute of Bankruptcy. 
The only Queſtion was, ühether upon the Matter thus 
(ound the Plaintiff w vas d Trader within the Statutes ok 
Bankruptcy, 
or the Plaintiff And it was ärgued fo ! him, (viz, fo? the Plaintiff) that 
an lun. keeper is not like a Trade, becaute he is obliged to 
Dyer iss. b. entertain all Travellers; and if he refuſe without good 
Cauſe, an Action lies againſt him. 
„ Belides, certain Rates and Prices are and may be impo⸗ 
2 C10, £29: en upon all his Commodities; and if he extozt any unrea- 
N ſonable Rates, he may be indie, ſo that he hath not the 
Freedom of Trade, (viz.) of making the beſt Advantage 
of his Commodities, but is reſtrained contrary to the 
common Liberty of all Traders in general. 5 


All his profit ariſe by four ſeveral Means, as follow: : 


1. Foꝛ Lodgings ; and as to that Matter, Reſpet is to 
be bar to the Charge of his Furniture. 
. His Kitchen, where his Servants, Inſtruments, and the 
wearing his Linen, are to be conſidered. 

3. His Cellar, which is generally rented by a Tapſter at 

a Geral yearly Sum. 5 
4. Dis Stables, where tis not only the Hay and Oats 
which are to be confideren, but his Servants, Douſe- 
room and Attendants; fo he is in no Soꝛt like a Tradeſ- 
man, who may chooſe his own Chapmen, and ſect his awn 
Puce on his ©o00s, and is not under any Obligation to 


Oo Or: 549. find Povle-room, Furniture oz Attendante. 
Xlarch 34. 


W. Jones 437. Criſp 


d ons An Inn-keeper makes no pꝛecedent Contraz, as Tradef. 
Sos ac men do in their Way of Trade, but utters Commodities 


F. Jones 150. to his Gueſts, as he is bound to do. 
1 Sid. 411. Cotton As foꝛ his having Part of a Ship, that will not make 
1 him a Bankrupt, unlels he traded therein, fo2 having 
2 Keb. , 48, Part of it doth not make him a Trader within the Sta. 


506, 308. a tutes 


— ũ . — — —ũ—ñ6C — — oo wn orets 
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utes of Bankrupicy; anD Qs ta the Stock, tis not kound Kol. Abr. 34 

that he bought oz fold any Thing therewith ; both which! d 5 

Circumſtances are neceſſary to make a Bankrupt. | 
Afterwards in Trinity-Term 3 W. & M. it was adjudg- Cura. 

ed by the whole Court fo2 the JIaintiff; and it was re. Cron as. 

ſoſved by all, that the Building and having a Share in a Sid 411 

Ship, is no mo2e than if a Yan hath a Share in a Barge 

o a Coach which are let to Hire, &c. and that his having | Rol. Abr. $4. 

ſome Stock in a Ship doth not make him a Merchant, be- = oy Abr. 34, *, 

cauſe tis frequent fo2 Perſons to adventure ſome parti: > OG 

cular Things in fuch a Ship fo2 ſuch a Gopage, but that Fry Rep. 342 

will not make them Traders within the Statutes, &c. to: e 

by thoſe Statutes pꝛokeſſed Merchants are only meant, 

oz ſuch who are in conſtant Trading. 

And now * Sir Tho. Littleton's Caſe was remember d, * 1 Vent. 270. 

- who was Uitualler of the Navy, and by that ©cans con: Keb. 451 

trated many Debts; yet becauſe this was an Uindertaking 

fo? a particular and ſpecial JIurpoſe, and not general; 

therekoze 'tis not within the Statutes of Bankrupts. 

Beſides, an Inn-keeper buys to fell only in his own Inn, yu. 44, 100, 

and not elſewhere, which is not a general Buying and > 

Selling, lo as to make him a Trader, and that a School- 

maſter, who boards ſeveral Scholars in his Houſe, might 

as well be a Bankrupt fo2 that Reaſon as an Inn- 7 

becauſe their Buying and Selling are much of the ſame. 

Nature; but it hath been adjudged, that the Keeping a 

Boarding- School is not a Trade within theſe Statutes; and s Rep. Cale; Cab. 

that none are Traders but ſuch who live by the meer Ad- 

vance of the Galue of a Commodity; and an Jnn-keeper 

is not by the Law taken Motice of as a Trader, fo2 in the 

Regiſter he is called Communis Hoſpitator ; and Inns are 

no moze than great Ale-houſes, and are within the Sta- : 

tutes concerning Ale-houſes; and that an Jnn-keeper is Bulk. 10% 

na moꝛe a Trader than a Sutler to an Army, 02 a Steward 

to an Inn of Caurt, who deals only with particular Per⸗ 

bonus, and to particular Purpoles; and fo2 theſe Reaſons 

it was adjudged, that an Jhn: keeper, as lucy, could not 

be a Bankrupt. 

Judgment £02 the Plaintiff, 


Quilter verſus Newton. 


IN a Prohibition the Caſe was, That Newton, One of Suggeſtion for a Pro- 
the Church-wardens of St. Buttolphs. London, libelled hibition, not good. 
againſt Qulter fo2 Stopping the CThurch-00? and Win: 
dos 


Farm, 8 Irin 2 2 W. & M. B. "" 


_ Teinpozal Courts, and that Sir Cha. Humphrevile was 


Ogden V, Wiſe- 
man, Paſ. 28 Car. 2. 
B. B. 


dows by Sheds, &c. built (as he ſuppoſed) upon Part of 


the Church-yard. 
And now it was moved fo? a P2ohibition, upon a SITY 
geſtion, that the Coniiſance of Lap Fees appertains to the 


leiſed in Fee of a Bcfſuage and Cuirtilage near the Church- 
yard, as of his Lay Fee, and that he demiled the ſame to 
Quilter, &c. and that Newton had libelled againſt him fo2 
Building upon the Church-yard, ubi revera the Sheds, Gc. 


were not built upon any Part of the Church- yard, but upon 


a Lay Fee; and this was held a good Suggeſtion, becauſe 


it was averred, that the Sheds vid not and upon any 
Part of the Church- yard. 


Sed nota; Per Curiam, A 3>ohibition ſhall not be grant⸗ 


ed to any Skit in the Spiritual Court fo2 any Nufance, 02. 
other Batter done in the Church-yard, upon a Suggeſtion, 


that the Church-yard is a Lay Fee, fo2 a Nuſance there 
is pꝛoperly of Eccleſiaſtical Conuſance. 
And in debating the Caſe ſupra, * another Caſe was 


mentioned, which was adjudged in B. R. when Hale was | 
Chief Tultice; and the Copy of the Pꝛohibition was now 


produced, which was concerning the fame Matter in the 
lame Place, and the Church-wardens libelled, and Ogden 


ſuggeſted ut ſupra, only he did not aver, that the Struc- 
tures were not built upon any Part of the Church-yard, 


but only that it was the Lay Fee of Sir Cha. Humpreville; 


and thereupon a P?ohibition Niſi was granted, and the 


then Rule of Court was now p20duced. 5 
But the Court held that Cale to paſs ſub ſilentio, with⸗ 


out any Debate, fo2 it was not remembered by any, and 


Warrant of Commit. 


ment ill concluded. 
Vide poſt 291. 


they held this Kind of enen was inſufficient "cauſa 


qua ſupra. 


The Mayor and Church-wardens of e 


ton's Cale. | 
SHE Mayor of Northampton committed the Church- 


_ wardens f92 refuſing to account befoze him, and the 


Warrant of Commitinent concluded in the common Foꝛm, 
(viz.) until they be duly diſcharged according to Law; and 


all this appearing upon the Return of an | Habeas Corpus, a 


the Court held the Commitment void, becauſe the Tlar⸗ 
rant ought to have been thus concluded, (viz.) there ta re- 
po 


main 
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main until he ſhall account, as the Statute 43. cap. 2. 
doth appoint. 

And the Difference is where a Yan is committed as a 
Criminal, and where only fo2 Contumacy (as in this Caſe) 
in refuſing to do a Thing required, &c. fo2 in the firft 1 
Caſe, the Commitment muſt be until diſcharged accoꝛding Fra was 4. Ore 
to Law; but in the later, until he comply, and perkozm 3 Commiſſioners 
the Ching required; fo? in that Cafe he ſhall not lie till a ** . ogg - 
Seſugus, but ſhall be diſcharged upon the erkozmance of 5 g 555 


to anſwer, and 


his Duty. they concluded thei! 
Cetherekoze the Church-wardens were dilcharged by Rule al be ene ln 
of Court; quod nota. | ts mir Authority, ard 


| be thence delivered by 
due Courſe of Law; and upon the Return of an Habiss Corpus he was diſcharged, becauſe this Conclution- 


was not purſuant to the Statute of Bankrupts ; and the \layor ot Northampton 
thority. Comb. 390. 5 Mod. 308. Salk. 348. 


Cass was cited tor an Au. 


Frederick verſus Hook. 


EBT upon Bond as adminifrato? to the Lady Fre- Adminiſtration gran- 
derick ; the Defendant pꝛaped Oyer of the Letters of Ln; gn nh . 
Admunittration, by which it appeared, that the Plaintiff where nor. 
was a ſpecial Adminiſtratoꝛ quoad this Bond only pendente OO I: pl. 874. 
lite concerning the Laſt Gill of the laid Lady. Med. 16 us: 
And thereupon the Defendant pleaded in Abatement, that 6 Mod. 304. 
the Lady Frederick made her Will, and thereby conftituted f Le 3425 
the Plaintiff her Erectitoz, and that the Plaintiff Suſcepit 1 Ley. 186. 
ſuper ſe onus Executionis teſtamenti pred. unde, ex quo the 
Plaintiff bꝛought this Afton as Adminiſtratoz, and not as 
Erecutoz, petit judicium de billa, &c. 
And upon a Demurrer to this JIlea, the Court held, 

that an Adminiſtration pendente lite concerning a will 
was utterly void, and that the Oifference is thus, (viz.) 
Ulhere there is a Controverſy in the Spiritual Court con- 

 cerning the Right of Adminiffration, and where 'tis con⸗ 

 eerning a Mill, as in this Caſe; fo? in the firſt Caſe an 2 Lev. 182. 
Adminiftration granted pendente lite is good; but tis Salk. 301. 
therwiſe where the Controverſy is concerning a Will; fo? 
he who comes in under a Will, ſhall avoid all that which 
an Adminiſtrato2 can do; and a Caſe was cited * Trin. * ; Keble 54. Smith 
24 Car. 2. B. R. which was Trover brought by the Plaintiff ® min. 
fo2 the Converſion of his Goods; and upon Not guilty 
pleaded there was a ſpecial Uerdi# found, that the Plain⸗ 
tiff was the Executoꝛ named in the C4iil of 1. S, whole Goods 


they 
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they were, and that the Dekendant had Adminiſtration 
granted to him of the Goods of the ſaid J. S. pendente 
lite concerning the Hill, and there it was adjudged to2 the 
Plaintiff, becauſe the Adininiſtration was meerly void upon 
the Oiſtinition ſupra. 
Nota; per Curiam, An Erccuto) may maintain 'Trover 
in his own Name beto2e the Seiſure of the Hoods, oz J920- 
bate of the ill; but in the p2incipal Caſe the Plaintiff 
did not p2oceed any farther. 5 **! 


Term. Sant. Mich. 
Anno 2 Willi. & Mariz, B. R 


1 8 


—— aw —— 


Burchett verſus Durdant. 


T jones 90 | | ah 

"Vow os 'F FRIT of Erro2 in Parliament upon a Judg- 

2 Lev. 232. ment given in the Exchequer⸗Chamber, 
„ which was in Aﬀirmance ok a Judgment in 

&. Richardſon. Eihjeſtment bzought by Durdant againſt Bur- 

Skin. 205. chett in B. R. The Caſe being on a Oeviſe in hxc verba: 


Where a Remainder f. I give unto Fohn Higden, and his Heirs, during the 
. Le only of Robert Durdant, my Lands in D. upon Truſt, 
Comb. 153. S. C. to ſuffer the ſaid Robert Duradant, during his Life, to receive 
: 8 fl. / the Rents and Profits, (the ſaid Robert Durdant committing 

mino Wafte) and after the Deceaſe of the ſaid Robert Durdant, 


I I ao 
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1 do give the {aid I. 18 unto 7788 Heirs Male of the Body of 3 Keb. 832. 
{: id R b 2 4. 11 7 5 Hob. 20, 33 
him the faid Robert urdant, now living, and to ſuch other z 


O. 860. 
Heirs Male and Female as he ſhall hercafter happen to have 2 Len 70. 
of his Body, c. Raym. $2. 
Now, at the Time of this Deviſe, and at the Death of } Ned 211 
the Teftato?, the afo2claty Robert Burdant had only one Feb. 567, 52, 800. 
Son named George Durdait, and then living. 3Keb.111, 5 705 


1 Lev. 
After the Death of the ſaid Teſtatoz, he the ſaid John 2 alk ; -9. 
Higden and Robert Durdant, join in a Feoffment and Fine 1 8 he 
of the Pꝛemiſſes to Burchett, the Plaintiff, in the TUrit of 343. 


1 Loew 823. 


Erroꝛ; 5 and the Defendant in the laid UWirit was Leſſee N. Chan. Cates 136, 
of the Son and Heir of George Durdant. „ 
The general Queſtion was, Whether George Durdant, . 
the Son of Robert, took a pꝛelent Remainder in Tail by 
this Mill as a Purchaſer, and lo veſted in him immediate⸗ 
ly upon the Death of the Teſtatoz, oz elſe a contingent 
Remainder, (viz.) if he happened to ſurvive his Father 
Robert Durdant; fo? if ſo, then it was barred by the Fine 
and Feoffinent ſupra, becauſe the Remainder could not 
commence at the Time of the Determination of the partt- 
cular Eſtate, as in the common Caſe of Remainders li⸗ 
mited to the right Heirs of 1. S. and the particular Eſtate 
determines living I. s. 
But all the thee Courts, (viz.) of King's Bench, Ex- 2 Vent. 334; 
chequer-Chamber, and Parliament, held clearly, that it was 
a Remainder veſted in George Durdant immediately upon 
the Death of the Teſtato2, and that the UWiozds in the Till, 
now living, were a ſufficient Oeſcription of the Perſon of 


George Durdant, and that the other Wo2ds, (viz.) Unto 


the Heirs Male of the Body of Robert Durdant, did not only 
help to make up the Deſcription of the Perſon of George, 
but were a good Limitation of an Eſtate⸗tail to him, as in 
the Caſe ſupra, where 'tis limited to the right Heirs of 1. S. 
there the Mozd Heirs ſerves not only to deſcribe the Per⸗ 
ſon, but to limit the Eſtate. 
WUherefoze the two founer Judgments were now again 
affirmed ; and there was the like Judgment in Parliament 
concerning Part of the ſame Lands ſo deviſed as afozeſaid ; 
and it was in Ejeftment between + Jones and Richardſon, + 2 Lev. 232. 


another Purchaſer of Parcel, under Higden and Robert * 330; 
Durdant. 


X 2 The 


4 
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The King, &c. verſus Champion. 


1 Salk. 441, 442, L PON a Certiorari to remove the Ozder of two Ju— 
3 ſtices, and upon the Return thereof it appeared to 
9. 419. # ; | 2 
Comb. 3. be an D2der to compel Champion to pay Wages, recited 
to be due to a Oay-Labourer, not retained by the Year. 
accozding to the Statute 5 Elz. and it was held clearly by 
the Court, that this O2der was void, becauſe the Juſtices 
of Peace have no Autho2ity concerning the Wages of Ser- 
vants, but only of ſuch who are hired by the Pear, acco2d- 
ing to the Statute, and who are hired in the Service of 
Pusband2y, which not appearing in this Ozder, as it 
ought, it was therefoze quaſhed, fo2 the Statute takes no 
Notice of any other Service; and the Juſtices have na 


Power ee Wages, but what is given by that Stat. 


Hanſon . ben Hill. 1 & 2 Will. 
XX Mar. C. B. Rot. 1471. 


2 Vent. 239, 242.8. C. HE Caſe, fl. Debt upon Bond fo2 Perfoꝛmante of 
ebe eee 7 an Award, the Submiſſion was, ſo as the Award 


the Incercainey.. - die MADE itt Writing, 02 by Mord of Wouth, by ſuch "wy 
s Danv. 557. pl. 5. Day, Or 


1 Lev, 113. 


8 Che Defendant pleaded no Award made. 8 
3 Lev. 18, 413. The Plaintiff replied ſpecially, (viz.) That bekoꝛe and 
2 4 249. at the Time of the Submiſſion, there was a Suit depending 
„ between him and the Defendant, fo2 ſcandalous Tloꝛds 
6 Mod. 82, 160. ſpoken by the Defendant of him the Plaintiff; and that 
the Arbitrato2s did by Wow award, that the Defendant 
ſhould pay to the Plaintiff twelve Guineas, and all ſuch 
Sums of Money as the Plaintiff had laid out 02 crpended in 


as There was and about the Pꝛolecution of the * Plea afozeſaid, and at- 


not any Plea named terwards, that they ſhould ſign general Releaſes, &c. and 
| the Plaintiff averred, that he had erpended 111. in the 
Doſecution of the ſaid Plea, of which the Defendant had 

Notice, 8c. but notwithſtanding he refuſed the Hayment, &c. 

For the Defendant. And upon a Oemurrer to this Replication, it was in- 
EE ſiſted fo2 the Oefendant, that this Award was void fa2 the 

Incertainty thereof, fo2 an Award by Wo2d ought to be as 

certain as an Award in Writing; now, if this had been 


in Wil ye n could not have helped the Incer⸗ 
| tainty 
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tainty by his Ave rment, that there was a Suit depending | 
when no ſuch Thing is mentioned in the Award it ſelf. 

Pozeover, This Award is incertain in another ReſpeF, 

(viz.) fo2 that tis fo2 the Ocfendant to pay all ſuch Sums of 

Money which the Plaintiff had expended in the Suit, and it 

doth not appear how much was ſpent, and no Perſon 18 

aſſigned to reduce it co any Certainty; but if it had been 

to pay all the Coſts of Suit, that might have been good, be 

cauſe there is a pꝛoper Officer to tar the Coſts. 

Beſides, the ſcandalous Tloꝛds fo2 which the Aion was d eisen! 
brought ought to have been let koꝛth in certain in the very © 255 
Body of the Award, that the Court might judge whether 
they were ationable, 02 not. 5 

But it was ſaid on the other Side, that the Cons i: For the Plais tiff. 
pences and Coſts are all one, and that in this Award the 

_ Expences ſhall be intended Coits of Suit; and as to the In- e Bru? 
certainty of the Sums expended, the Defendant might; "Roll 245 
have traverſed the Quantunz of the Expences, if the De- 
mand had been unreaſonable. 
The Ch. Juſtice Pollexfen held, that the Award had made Curiz. 
an End of the Suit, lo that the Court had no Authozity 
to tar the Coſts , therefoze, after the Award, no Judg- 
ment could be given as to that Patter, becauſe then there 
was no Suit depending, and ſo it would make no Manner 
ok Difference, if the Mozd Coſts had been inſerted in the J. 
ward inſtead of the Moꝛd Expences; but here the Plaintiff 
had aſcertained the Expences hy his own Averment, that he 
had expended ſo much, &c. which the Defendant might 
have traverſed if he would. 

As fo? ſetting fo2th the ſcandalous Moꝛds in the Award, 
tis not neceſſary, no mo2e than to (ct forth a Title in it 
upon a Suit fo2 Lands, becauſe the Arvitrato2s are Judices 
facti, and the Court will not inquire into their Reaſons : 
therefore, tho' the Suit ſhould happen to be without any 
nuff Caule, yet the Award will be good. 

Beſides, in all parol Awards, tis ſufficient to ſhew the 
Subſtance, tho' not in the ſame numerical Moꝛds; fo2 the 
Court will not hold the Tittneſles to the exp2eſs Tls:ds of 
the Arbitrato2s. 

But per Curiam, If this Award had been in Writing, it 
would have been void, becauſe no Averment dehors would 
have been allowed to make it certain; but tis nat ſo in a 
parol Award; quod nota. 

EVI fo2 the en. 
Dicken 


-FErm. S. Mich. 2 W.& M. B. R. : 


Writ of Error on a 
e aan] in Curia 
noſtra,” viz. Fac. 2 
when all. the Pro- 
ceedings were in the 
Reign of Car. 2. 

a Variance ads 


4 Mod. 247. 


1 Show. 36. 
2 Vent. 321: 
Comb. 77, 50. 


Dicken ver as Greenyille, Ant. fo. 3 


PON a ſpecial CIcrditt in Ejetment all the jbꝛocced⸗ 
ings appeared to be in the Reign of Car. 2. but the 
Cale was argued and adjudged in the Reign of Jac. 2. but 


ie Judgment was entered upon the oziginal Roll, which 


was a Roll of Car. 2. 

Upon this Judgment a Writ of Erro? was bought in 
the Erchequer-Chamber, reciting as kolloweth: 

. Jacobus ſecundus Dei Gratia, &c. Quia in Recordo & 
proceſlu ac etiam in redditione judicii Loquelæ quæ fuit in Cu— 
ria noſtra coram nobis per billam tine brevi noſtro, &c. 


Upon this Writ of Erro? the Judgment was reverſed in 


the Exchequer- Chamber, anb the Tranſcript of the Recoꝛd 


8H. 6. C. 12. 


ſent back to this Court; whereupon the Plaintiff moved, 
ee the Court would give Judgment fo2 him. 


Thereupon the Counſel fo2 the Defendant ſhewed the 


 Uariance ſupra, and laid, that there was no ſich Recozw 
in B. R. as was mentioned in the Crit of Erroz, &c. up⸗ 


on which the Pꝛoceedings had been in the Exchequer-Cham- 
ber; fo2 the Judgment which the Dekendant had obtained 
againſt the Plaintiff was upon a Loquela in the Reign of 
Car. 2. and not in the Court of Jac. 2. and this was held 


an incurable Fault, and thereupon the Plaintiff brought 
another Writ of Eros, . 


Reusby ver ſus Manning. Trin. 2 Will. & Mar. 


3 Mod. 330. 8. C. 
| Breach of an Award, 
where well aſſigned. 
1 Show. 92, 98. 

242. 8. C. 


1 Danv. 557. pl. 4. 


Rot. &c. But adjudged i in this Term. 


EB TF upon Bond fo? Perfozmance of an Award, Ita 
quod the Award be made and ready to be delivered 
to the Parties in Difference, o2 to ſuch of them who uy 
deſire the ſame by ſuch a Time, c. 

The Defendant pleaded no Award made. 

The Plaintiff replied, that the Arbitratozs within the 
Time, &c. made their Award in Writing, which he ſet 
cony at large, and aſſigned the Bꝛeach, &c. but did not 
ſay, that the Award was ready to be delivered to the Par⸗ 
ties, acco2ding to the UWozds of the Submiſſion ſupra. 5 

And fo? this Fault the Dekendant demurred, becauſe the 
Submiſton was conditional Ita quod, &c. and this Condi- 


1 : tion 
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tion ought to be perkozmed by the Arbitratozs, otherwiſe 
their Award would not oblige the Parties; and here the 
Plaintiff ought to ſhew, that all the Condition was per . 
fozmed, otherwiſe he hath no Caule of Aition, and therekoze 1 22 
e Cale adjudged in this Court 27 Car. 2. the ſame Er: 2 Cro. 577. 
ception was taken and allowed. r 

And Juſtice Dolben cited a + Caſe in the Common Id leas + Fuller Lane 
when he was at the Bar, where the Submiſtion was con- 
ditional, with an Ita quod the Award be made in Writing, 
to be delivered to the Parties, &c. and it was pleaded, 2 Keb. 5 
that the Arbitratos did maße an Award under their Hands Fora WF 25 
anv Seals, and ready to be delivered to the Parties, and?“ ““ 
in that Cale the Exception was, that it was not erpꝛelly 
averrev, that the Award was made in Writing, as it was 
required by the Submiſſion; but it was not aligwed, be⸗ 

cauſe it muſt neceſſarily be intended, it was in Writing, 
it being pleaded to be under the and and Deals of the 
Arbitratozs; but Hale, who was then Ch. Juſtice of C. B. 
doubted. 

But in the pꝛincipal Cale the IYaintiff had Judgment 
fo2 the Reaſon given in Cro. Car. 541. (viz.) That it ſhall 
neceffarily be intended, that the Award which was in W ri- 
ting was ready to be Jlivered to the Partics; ann likewiſe 
fo2 this Reaſon, (viz.) becauſe the Award onght to be rea- 
dy to be delivered when any of the Parties required it; 
and it doth not appear that it was required by any of them: 
and therekoze 'tis not requiſite ft ſhould be deltvered befo2c 
any Requeſt. . 
5 The Plaintiff had J udgment. 


Thursby verſus Helbert. Mich. 2 1 & Mar. 
B. R. Rot. 435. ” 


I) EB T upon Bond fo? performante ok an Award. z Mod. 272 8 C. 
Che Defendant pleaded 320 Award made. e the Aves 
The Dlaintif replied, and fet forth the Award, which where not. 
was, that the Defendant, with good and ſufficient Security, 1 Show. 82. 8. 8. 
to the good Liking of the Plaintiff, fhowld give a Bond in * 2 k. 
the Penalty of 108 conditioned f92 Jaapment of 1501. ta 
the ]Ilaintiff, at 02 befoze ſuch a Dap; and upon Delivery 
of fuch Bond, each to releaſe the other; and the Plaintiff 
aſligned the Bꝛeach ſpecially, (viz.) That the Dekendant 


had not given his own Bond of 3001. fo; the Jaayment of 
50-1; 


{* 


TC cr — 
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1501, upon which they were at Iſſue, and the Plaintiff hat 
a Gerdick. 


And now it was moved in Arreſt ol Judgment, that this 
Award was void, becaule it was only of one Side, fo? it 
was void quoad the Security to be given, becaule the 
Suretics were Strangers to the Subiniſtion ; and then, 
tho' the Award may be good, fo aàs to oblige the Deken⸗ 
Dant to give His own Bond, pet no Releate is awarded fo2 
the Plaintiff to make, but upon the Deliverp of a Bond 
with Surcties, and that being void quoad the Securitics, 

and there being ns Releale to be given, but upon the Dr: 

livery of a Bond with Surety, by Conſequence nothing is 
Koll. Abr. 259. awarded on the Part of the 3Slaintiff, To? be can never ve 

compelled to releaſe, 

Curia. But per Curiam, Judgment was given koꝛ the Plaintif, 
becauſe the Defendant was bound to give his own Bond, 
tho the Award was void quoad the Sureties, and that as 
ſoon as the Dekendant Had delivered his lingle Bond, the 

___ Plaintiff was compellable to make a Releaſe, fo2 the Sure- 

tics were to be to the good Liking of the Plaintiff; and 

tis pꝛobable he might app2ove the fingle Bond of the De⸗ 
tcndant fo2 his Security, and this was the pUncipa Ben 
ſon why 


J udgment was my fo? the Plaintiff, 


Williams werſis W. Harriſon and R. Harriſon. 


Infancy, a good Plea IN dn Action on the Cale bꝛaught by the Plaintiff againſt 
335 Ein 1 the Defendants, being Merchants, accoding to the 
: Danv. 14. pl. 3, Cuſtom of Merchants, upon a Bili of Exchange dzawn by 
T- them, and p2oteſfed ; R. Harriſon, one of the Dekendants, 
pleaded Inkancy in Bar, &c. 

And upon a Demurrer to this Plea, ſuppoſi ing that In⸗ 

fancy was no Bar to this Action founded on the Cuſtom 

| of Merchants, 
Curia. The Court, without Argument, over-ruled the Demur⸗ 
rer, koꝛ they clearly held, that Infancy was a good Bar 

__ notwithſtanding the Custom; koꝛ here the Inkant is a Tra⸗ 

der, and the Bill of Exchange was dzawn in Courſe of 

Trade, and not fo2 any Neceſſaries; ſo Judgment wy 


Comb. 118. entered, that the Plaine Nil capiat per Billam verſes 
Harriſon. | 


13 3 And 
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And Holt Ch. Juſtice cited a * Caſe, . 
kant keeps a Common Inn, pet an gdton on the Cate up- 
on the Cuſtom ok Inns will not {ic againſt him, which is 
ſtronger than the pꝛincipal Cale. 


The King and Queen verſus Moor. 


OOR being a Citizen of London had a Conntry- A Citizen of Lc 
Houle in the Pariſh of Hornſey, where he uſtzalty bo lived in the 
dwelt in the Sunnner-ſeafon, and thereupon he was choſen ee 
7 by the JPariſhioncrs to be one of the Overtcers of the Poor of fer of the Poor the 
that Pariſh; and upon his Appeal to the Quarter-Seffions t £99 
an Ozder was made to diſcharge him from this Ockce, in 
which Ozder the two next Juſtices of the Peace were re- 
quired to appoint another Man in his Room. ER 
This Ower being removed into B. R. by Certiorari, it 

was now moved, that it might be guaſhev, becauſe the Sel⸗ 
{ions had nothing to do in this Matter ; fo? the * Statute * 43 Fl. 
gives no Appcal in this Caſe, but 18 politive that the two 
next Juſtices ſhail appoint, &c. 
Holt Ch. Juſtice was of that Dpinion, (viz. ) that an Ap. 
pcal would not lie: Eyre Juſtice doubted. 
But becauſe this Ozder did not recite, that Moor was 

appointed Overſeer by the two next Juſtices, therefo2e it 
was not quaſhed, fo2 the Court held, that no Body was 
hurt by the Ozder, koꝛ that it did not appear that Moor was 
legally choſen Dverterr, therekoꝛe the Ozder did not afſeit 
any Body. 
But the Court ſeemed to diſcountenance the Pariſh in 
chuſing ſuch a Man Overſeer, who was reſident there but 
only fo2 ſome Part of the Summer, and was actually an 
Ki apabitant of another Pariſh in London. 


Newcomb verſus Harvey. 


"HE Plaintiff being Leſſee fo2 Years aſſigned over Where Debr may be 
his whole Term, by Indenture, to the Defendant, aride ph hach 
rendzing Rent, and an Action of Debt was now bought no Reverſion. 
{02 the Rent in arrear. 4 Danv. 490. p. 19, 
The Ockendant pleaded Non conceſlit & hoc, &c. 
And upon 8 Demurrer to this Plea, it was objefed in 
Sehalt of the Dekendant, that Ta Action would not lie. 


becauſe 


162 Term. 8. Mich. 2 W. & M BR: 


2 GL EE Err fp ⁵— . ˙ — oe reo—o—_—_—_ —— eels 


becauſe the Sum reſerven was not pꝛoperly any Rent, but 
a Sum in Groſs, the Plaintiff having aſſigned over his 
v-hole ferm, anb by Confrquence had no Reveriion, and 
therekoze the Action ougyt to be {62 a Sum in Groſs upon 


the Contract, (and not Debt fo! Rent) and that would not 
lie till the laſt Dap expires. 


Curia To which it was an{wered, and ſo reſolved per Curiam, 
that this is a Bent, tho' the Plaintiff had no Reverſion; fo2 
2 Mol. 174. if a Rent is reſerved upon a Feolfment in Fee, there is no 
1 ent. 242. 


Reverſion in the Feoffaz; but pet this is a Rent, and reco- 
verable by the Name of a Rent upon the Contract, and [a 
it ſhall be in the pzincipal Coir. 


Yozeover, if the Ocfendant had afligned over the Term 
Na; A hemoriiee ta another, an Aition of Debt would lie 3 the Plaintiff a- 
lor, without Deed, NAINſt the ſecond Aſſignee. 


:cndring Rent; and The Plaintiff had Judgment. 
it Was Aided, that 


this was recoverable as Rent, and that it was not a Sum in Groſs. 1 Vent. 242, 272. 2 Lev. 80. V. 
x Mod. 44 | | | | I. TN 


Hobbs qui tam, &c. verſus Young, Hill. 18 
2 Will. & Mar. B. R. Ror. 129. 


3-Mod. 313. S. C. I HE Caſe, fl. an Attion was bought againſt the De- 
4 © IJ fendant upon the Statute + 5 Eliz. fo2 Aſing the 
V. Stat. 37 Ed. 306 Trade of a Clothier, not having been Appzentice to that 
ie . he 3 Trade, and a ſpecial Gerdict was found to this Effect: 

Genn he a #, That Young was a Turkey Merchant, and erpozted 
who exerciſes a Trade N C dt Quantities ot Engliſh Cloth into the Levant, am 


ihr Pare thot fo2 this Purpoſe only he hired ſeveral Cloth: -wozkers 95 


tice himſell. (ho had all been Appꝛentices to the ſame Trade), and kept 


1 Show. 241, 266. Allo a Maffer-THozkinan of that Trade to inſpeitt their Wozk, 
Comb. x-9. 8. C. and that by theſe Pen he made great Quantities of Engliſh 
Noy 133 Cloth, all which he tranſpozted; and that he (the aid | 

5 Rep. 130 Young) kept a Dye-houſe, and hired Men of that Trade to 

Go 11, 32 dye his own Cloths, and no other, cc. 


Cro. Car. 517. The Queſtion was, Cihether this Caſe was within the 
x56: 303-- Intent of the Statute, ſa as to reſtrain the Oefendant ta 
| Saund. 10. kxercile a Trade by his Servants, to which he himſelf had 
Mod. 21. never been an Appꝛentice; fo2 tho he did nothing about the 
alk 611,913 Wozk, pet he had all the Pꝛolit, and thoſe Tradeſmen who 


Did the Mozk had no Gain by the Trade. 


Holt Ch. Juſtice, in the Argument of this Caſe, cited a 
Cale upon this Statute CI by the Horners Compa- 


1 DF, 
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ny, againſt a 8 in London, ko? uſing the Trade 
of an Horner, (viz.) in pꝛeſſing Dom (02 Making Combs, 
which 12:efling did not belong to their Trade; and this 
was adjudged a Bzeach of the Statute; faz a Honer is a 
particular Trade, and a very ancient Company in London. 


And per Curiam, this Statute doth not reſtrain a Pan 

froin uling ſeveral Trades, lo as he had been an App2en- 
tice to all; wherefo2e it indemnitics all Betty Chapmen in 
little Towns and Gilt ages, becaule their Waſters kept the 
ſame mix'd Trades there betoze them; and for this Pur⸗ 
poſe a Cale was Lifted, ann now allcwed f: Lab, that 
where an Action was bꝛeught on this Statute, and 1 
Mat guilty pleaded, it appeared, that the Wekendant's Fa⸗ 
ther kept the fame Trade, and that he (the Dekendant) fo2 
{cyrral Pears had been employed by his Tat her therein; it 

was held, that he might lawkulty uſe that . rade, fa that 
he han been quaſi an Appzentice to it, which was ſuificient 
ta ſitisfp the Statute. 

Akterwards, in Trinity-Term 3 Will. & Mar. it was 
adjudged per Holt Ch. Juſtice by and two IE Judges, fo? 
the JAaintiff. : 

That it had been very much controverted, Whether th 18 > 
Statute had abꝛogated the particular Euſtoms concer ning 5 
Trades in particular Towns and Uiilages; but that the 3 
better Opinion was, that 1 — Statute had not abzogated! 1 
thole Cuſtoms; that the Window of a Tradeſman cannot Hob 75 
continue her Dusband's Trade, unlels by Cuffoin of the in Rep. 54. 
Place; 02 that the her ſelf hab been ed to * the ſame Ne 6 Jas 5 
Trade; but they all agreed, that the Aling a Trade in a * rere, For the 
pzvate 'F amily, fo2 the Ale of the fame F am! ly, and nat to arge . gat 
fell, was not within the Statute, g ae 


the Wife ſerves as an 


Apprentice 
Anm per Holt Ch. Juſtice 7 f {t had been found that the 

Defendant ererciſed this Trade by Himſelf, it had been 
| 235 the Statute, tho' it was fo2 his own Perchandize 
only, and that the Din x it by his Servants is doing it by 
himkelk, and the Gozkmen are no Traders, but his Ser⸗ 
vants, 'fo2 he only is pꝛoperly the Tradeſinan who hath the 
Benetit of the Trade, and not he who is the Hireling, fo? 
he hath nothing either in the Gain oꝛ Loſs ; and he held, | 
that if a Coach-maker keeps Srrvants to make hfs Wheels, 
and Comkmen to curry his own Leather, this is agafnſt 

* 2 the 
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the Statute, becauſe tis he only who receives all the 570 · 


fits of the ſcveral Trades, and the Wheelwright, and the 
Currier, are but his Servants. 


And if a man keeps ſourneywen Shoe-makers to make 


Shoes koꝛ Tranſpoxtation ; this is an Exerciling the Trade 


3 Mod. 318. 
In Avowry where 


the Plea i: not good 


tor Want of » Tra: 
verſe 


of a Shoc-maker within this Statute. 
But Dolben Juſtice was of a con er Opinion. 


Pradburn Ow Kennerdale Mich. 4 Jac. II. 
"Rot. 640. „ 


RR OR ot a Judgment in the County Palatine of Che- 
lter, in Keplevin brought fo the taking a Cow in a 


Place called Shippen. 


The Dekendant made 88 as Balliff to Sir Peter 


Warburton, fo2 that he (Sir Peter) tempore quo, &c. was 


ſeiled of the Yano? of All ley (of which the Place where, 
c. is, and Time out of Pind was, Parcel) in his De⸗ 


melne, as ok Fee, &c. and that he, the Octendant, as 


Bailif, &c. took the Cow, &c. Damage-feafant. 


The J2latntiff replied in Bar to the Conuſance, that 
bene & verum eſt, that Sir Peter Warburton, tempore quo, 


&c. was ſeiled of the Manoz of Aſley aforeſaid, in domi- 


nico ſuo ut de feodo, fed diu ante predict tempus quo, &c. 


Sir George Warburton was ſeiſed in Fee of the ſaid Ma- 


1102 (whoſe l Heir the ſaid Sir Peter Warburton fs), and of a 


Breſſuage adtunc parcell. ejuſdem Manerii, of which Yet: 


ſuage the Place where, &c. tunc & adhuc eſt parcell. ann 


being ſo ſeiſed, the ſaid Sir George, bekoze the Taking the 
ſaid Cow, (viz. ) ont ſuch a Day, made a Leaſe of the ſaid 
Nefſuage, unde, &c. to one T. S. fo2 thre Lives, and that 
afterwards T. S. died, and T. B. entered, and was ſeiſed as 


Occupant, and made a Leaſe fo; one Pear unto the Jlain- 


tiff, &c. per quod, &c. 


To this Replication there was a Demurrer in this 
Fo: 
fl. Quod placitum pred. ſuperius replicando placitat. mi- 


nus {ufficien &c. and concludes unde petit judicium & 


damna ſua, &c. but vid not p2ay any Keturn, and Judg⸗ 
ment was there given fo? the Avowant; and that he ſhould 
have a Return, &c. and that koꝛ a F ault in the Bar, which 


was the Want ot a Traverſe. 


in Erroz, 


And now it w: ag argued by the Counſel fo the Plaintiff 


"perm — —— 1. That 
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1. That the Bar was good n a Fer ſe, bec aiiſe 
by the Bar all the Batter of Caoniifance was ſiifficient- 
1 confeſſed and avoided, (viz.) That Sir Peter Warburton 
was ſeiſed of the Manoz, &c. and that the Place where, 
&c. was Parcel thereof; koz the Eſtate now claimed was 
only for Life, and the Reverſion thereok always continued 
Parcel of the Yano? and theretoze the Patter which is 
confeſt?ed and avolded ſhould never be tray erſiec. 
And the Scitin in dominico ſuo of the Place where, &c. 
is not traverſable, becauſe 'tis not a politive Atirmation, 
hut only alledged Argumentative, (viz.) as tis Parcel of 
the Manoꝛ. 
Another Erro2 was, that the Commencement of this 
Conuſance was inkozmal and ill, fa2 he did not ſhew, that 
the Place where * contincbat ſo much; fo2 ſo arc all the » year 146. 
Diecedents; but this was held to be only Tom: -- 5 
Another Erro2 was, that the Dekendant had Judgment 
fo2 a Retorn. habend. without i zäking any Payer (o2 ſuch a 
Return. N 
Another Erro2 was, that the Comments ment of the De⸗ 
murrer was inkozmal, (viz.) in this Moꝛd Replicando pla- 
citat', fo? tis not a Replication, but a Bar; and lo there 
bein g no Anſwer to the Bar, the Caute is diſcontinued. 
Belides, it was alledged, chat admitting a Traverſe ts , Lev. 44. 
necelſe ſary, yet it was aided by this general Demurrer. 
But in Hillary-Term following it was adjudged by the Cara. 
Court, that the Bar was ill for want of a Traverſe, that 
the Place where was Parcel of the Panoꝛ tempore captio- 
nis; fo2 tho it was granted, that the Keverſion of the Lo- 
cus in quo remained Parcel of the Manoz after the De⸗ 28 U. 6. 5. 
miſe fo2 thee Lives; pet the Place it ſelf and the Free- gs 48. 
hold were ſevered by the Demiſe, and by Conſequence they 3 4 et 
were not Parcel of the Mano? tempore quo, &c. therekoze pl. 79. 
the Plaintiff ought to have traverſed that which the Deken⸗ 3 407. 
dant had affirmed, (viz.) That the Locus in quo was Par- Oven 51. 
cel of the Manoz of A. tempore quo, & c. 
And as to this Matter, there is a Oiffcrence between 
Replevin and Treſpaſs; and the Court held, that the Sei⸗ 
ſin in dominico of the Place where, &c. was not traverſ- 
able; fo2 tis not expꝛeſiy alledged in the Conuſance, that 
Sir Peter, &c. was ſeiſed in Dominico of the Place where, 
but only by Conſequence, as it was Parcel of the Manor of 
Aſly, of which he (Sir P. W.) was ſciſed in Dominico; 


therekoꝛe, it he had traverſed the Seiſin, it muſt have been of 
all the Panoz. 


Velides - 
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Belldes it ou held, that the Default of a ee Tra- 
verſe 15 =livffance, and not alded by a general Demurret; 
likewiſe, if a Traverſe is tog narrow and ſho2t of the Bat: 
ter traverſable, this is Subſtance; but where a Traverſe 
is meerly Surpluts ge, and not neceſſary; as where one tra⸗ 
verſes a Thing which he had bekoze confeſſed and ayotden, 
Long Quinto Ed. 4. that is meerly Foun, and aivcd upon a general Demurrer; 


= fo2 the other Party might traverſe that Craverte, and ally 
2 Vent 212. the Inducement to it. 

As concerning the Occupancy, per Holt Ch. Tuſtice, the 
Fn rn cap. z. Title under the Occupant was good, fo? the“ Statute did 
8 not take away all Occupancy but transferred it to Execti- 


to2s; and he held that B. the Leſſoz of the Plaintift, was 


Executor de ſon tort by his Entry on the Lands, becaule | 
the afozeſaid Statute made it Ailets. 


The Jud! gment was affirmed. 


Edmundſon verſus Walker. 


Probibicion at rant iy PON a Motion foꝛ a Prohibition to the Admiralty 


ed to the Admiralty, the Caſe was: 
without Refulal of a 


fig fl. That a Ship and the Furniture thereof were arrefted, | 
1 Show. 1-7. 8. C. and candemned in the Admiralty Court to be ſold to pay 
2 Danv. 270. p. 14. the Mariners Wages; and afterwards the Defendant 
200 0 "Walker; bs Erecuto? to the Maſter of the Ship, erhibited 
3 Keb 712. an Allegation ex abundanti upon the Sentence in that 
Court and Condemnation as afs2eſaiv, wherein ſhe al⸗ 
ledged, that Edmundſon had in his Cuſtody ſeveral Sails 
belonging to the laid Ship, and that he had refuſed to de⸗ 
liver them to the Parſhal of the Court, after Monition 
given, &c. and therekoze pꝛaped an Attachment, which was 
accowingly awarded againſt him (Edmundſon) to arreſt and 
impziſon him quouſq; he ſhould deliver the Sails; and he 
was arreſted and hzotght into that Court, but pleaded no⸗ 
thing, only rekuled to deliver the Sails. : 
That the Plaintiff had ſuggeſted fo2 a Pꝛohibition no 
other Matter, but that befoze the Seilure of the Ship, one 
T. S. was Pꝛopzietoz of certain Sails (naming them) and 
was indebted to the Plaintiff in 400 l. and fo2 that Debt 
pawned the Sails to him quouſq; &c. and that the Boney 
is not paid to the Plaintiff. 
See Hlildebrand'sCaſe, And it was inſiſted, that this Matter was 0 good Plea 
3 3 in the Admiralty- Court, and ourht to have been pleaded 
. there; and there is no Cauſe koꝛ a P2ohibition until 


2 e 


Term. S. Mich. 2 W. & M. B. R 167 


the Plea is refuſed by that Court, which the Plalntift hath 
not ſuggeſted. 
And the Court was of that Opinion, that the Admiral⸗ Curia. 
ty had not meddled in any Thing but where they had a pꝛo⸗ 
per Jurisdiftion; fo2 it did not appear by the Suggeſtion, 
that Edmundſon had made any Claim of J92operty in that 
Court, and therekoze there was tio Beaſon to pꝛohibit 
them; but if he had offered a Plea of this Matter in that 
Court, and they had refuſed to allow it, and ſtill had pꝛo⸗ 
ceeded againſt _ this would have been a god Szound 
792 a Pꝛohibition; afterwards the Suggeſtion being 
mended by adding . Betula of this lea, a P2obibition 
was granted; Ju nota. FIG poſt 399, | 


Chetle ver ſus Lees. ; 


HIS was a Hotion to amend a Judgment by ſtriking 4 Mod. 6. S. C. 


out Capiatur and inſerting Miſericordia; and a Urit The Eur, Ce ab. 


N Erroz being brought on this Judgment, and pending the rer "infleat -of 
laid Writ, this Motion was made to amend the Judg- C2 notamend- 
ment. 
And now two Rules were p2oduced, one between“ Linch geg 34 Gar. 2 
and Lucy, when Pemberton was Ch. Juſtice, where te 
Judgment was amended in this Point, (viz.) by the En- 
try of a Miſericordia Inſtead of a Capiatur; and the other 
Rule was between + Cook and Grimes, where Miſcricordia f 36 Car.. Rot. 314. 
was ſtruck out, and a Capiatur inſerted, by the Oirettion 
of the Court. 
And Holt Ch. Juſtice remember'd a Caſe between Chap- 2 Lev. 22. 
man and Gale, where the Judgment againſt an Executoz 
was general; and upon a Yotion, the Wows following 
were added De bonis teſtatoris levand'. 


But in the puncipal Cale the Court would make n no vide stat. 16, 17 
Rule to amend. FS 
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Prohurſt's Caſc. 


Andamus to reſtoze Prohurſt to the Place of 


| Mandamus not grant-⸗ : ＋ 
42 e e Chaplain of All-Souls College in Oxon, being 
5 appealing to a Viſt- turned out by the Warden of that College. | 
tor : 


— 8 And it was granted upon Suggeſtion, that 
9 the Archbiſhop of Canterbury was Uiſito2 of the College, 
and the See being now Aacant by the Deprivation of the 
Archbiſhop, by Uirtue of the Ai of Parliament which in- 
joins the Path of Allegiance; and fo2 that Prohurſt had no 
other Remedy, becauſe the Dean and Chapter of Canter- 
bury, who are Guardians of the Spiritualty ſede vacante, 
have refuſed to intermeddle with this viſitatozial Power by 

Way of Appeal. | 
Raym 37, 700,101. But at another Day it was hewn in Behalk of the Col⸗ 
Sid. 71. lege, that the Dean and Chapter of Canterbury, and not 
the Archbiſhop, are Uiſito2s of the College, becauſe they 
were created, and ſtand inſtead of the Prior and Convent 
of Canterbury, who were Ullito?s heretokoꝛe; and farther, 

that they were ready to hear the Appeal. 

Thereupon the Court diſcharged the firſt Rule, and oꝛ⸗ 
Dered Prohurſt to apply himſelf by Way of Appeal. 


"Lees 
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Lee's Caſe. 


EE, one of the Proctors of Doctors Commons, moved 3 Mod. 332. S. C. 
fo2 a Mandamus to teſtoꝛe him to his Office of Proctor, Fr 
tuggeſting, that the Dean of tne Arches han made an ©} lie to reſtore a Proc- 

Der to bar him from pꝛadtiſing there, untl he ſubmitted to oy to his Te 

ſuch an Aſſeſſment (which he fuggeſied ta be unreaſonable) | Shaw. 1-495 375 

and until farther Oꝛder, &c. and the Mandamus was grant 261 8. C. 


8 * 
And thereupon it was returned, that the Doctors and City-Works. 


Proctors were a voluntary Society, Kc. and that the Arch- 2 Co. 99. a. 
| biſhop of Canterbury had uſed to viſit them, and to redzels LIE Ae Ry 
all 0 ariſing amongſt them, by Tap of Appeal, 13 Kep. 7. 
and that they uſed ta aſlels all the Doctors and Prodtors | 12 NP; . 
towards common Charges, and that Lee was aſleſled 10 8. Cage. © ps 
to a common Charge, which he refuſed to pay; and moze- Trem. 489, 491, 
over that ſuch an Archbill zop made an Ozder, that no!“ 
Proctor ſhould commence a Suit until after he had conſult- 
ed a Doctor, and that Lee commenced ſuch a Suit, &c. 
without Advice, per quod, &c. 
And it was argued, that a Mandamus muſt neceſſarily 
lic in this Cale, otherwiſe the Party grieved would be 
without Remedy, fo2 that no Aſliſe would lie of this Office. 
And it may be a Queſtion, Whether an Afﬀion on the 
Caſe will lie ; but admitting that it will, yet it may be 
pefeitive, becauſe a Jury may not well compute the Da⸗ 
mages in Pꝛopoꝛtion to the Loſs of a Man's Livelihood. 
A Mandamus will lie in this Caſe as well as fo2 an At- 
tozney ok an inferio2 Court, becauſe this is an Dflicer of 
a more publick Concern. 
As to the Viſitor, tis abſurd to ſay, that the Archbiſhop 
is Uiſito? of his own Court; fo2 the Dean of the Arches is 
but the Archbiſhop's Deputy, and therefo2ze Lee cannot 
* Appeal, becauſe that would be to appeal from the Arch- ME Fool decor 
biſhop to the Archbiſhop, oz at leaft from the Deputy to given by Src 24 
the Püincipal. H.$.c..12: 
It was argued koz the Doctors, that the Archbiſhop had 
only the Conſtitution ok the Dean of the Arches, but that 
the Dean was not his Deputy, no2 can the Archbiſhop fit 
there, oz turn him out; tis like the Refo2 of a College 
in the Univerſity, who 1s always conſtituted by the Gi⸗ 


lito2 ; but when he is once in, he is not a Deputy, but 
7 — 


— — —— — Oe 
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bath a diſtinc Authozity, and an Appeal lies krom him to 
the Giſitor. 
Curia. Akter Debate the Court ſcemed to incline, that a Man- 
damus would lie in this Cale as well as fo? an Attorney; 
but that which was mof! doubted, was concerning the Ui- 1 
ſitoz; fo2 they agreed, that if Lee might property Appeal 
to the Archbiſhop as Uifts?, then he could have no Re- 
medy in this Court. 
Afterwards in Trinity - Term anno 3 Will. this Caſe 
| was argued again, and then the Court agreed, that no 
„Stat 24 8 cap. Appeal could be made from the Dean of the Arches to the 
2. en to The * Archbiſhop, becauſe it was one and the lame; but yet no 


contrary, but 


Statute was not men. Mandamus would lie, becauſe this was an Fecleſiaſtical Of- 
tioned. tice, and a Matter properly and only cogniſable in that 
Court; and that the Tempozal Courts are not to inter- 
meddle 02 inquire into this Sentence, o2 into the PDꝛocced⸗ 
ings in any Matter whereof they have a pꝛoper Jurisdic⸗ 


tion, but are to oO Credit thereunta Quod nota. 


Lambert's Cal. 


1 Adams to admit him to the Office of Regiſter of 
mus, not good. the Archdeacon of Salisbury, ſuggeſting that he was 
debite electus, and placed into the ſaid Office. | 

The Return was, that Lambert nunquam fuit debite e- 

lectus, and placed into the Office. 

And now an Exception was taken to the Uo Debite 

Keb. 253, 265, in this Return, upon the Authozity of the Caſes repozted 
655, 660, 716. in Sid. 209, 210. Sed non allocatur ; fo2 the Return anſwers 
the Suggeſtion in the Writ; but that it Had been better 
to have made a general Return, (viz.) Nunquam fuit elec 
tus in officium, without 38 debite. 


Kemp ver ſus Andrews. Mich. 2 will. & Mar. 
B. R. Rot. 289. 


Rover, &c. fo2 certain Goods of which the Plaintiff 
and A. and B. were jointly poſſeſſed, and loft them, 


3 Lev. 290. 8. "op 
An Executor cannot 
be jointly ſued with 


TONE: 3 „and that the Dekendant found them, and that afterwards 
„Cee! the aid A. and B. died, and the Plaintiff ſurvived, and 


1 Danv. 4. p. 3- then the Dekendant converted them to his own aſe. 


2 Brownl. 99. 


1 Inſt. 172. 2 Keb. 338, 339. 3 Keb. 737, 798. 2 Saund. 97, 1 Salk. 3. 1 Show. 4 1 Nod. 214 
2 Mod. 63, 64. G Mod. 102. i Lev. 312. Lutw. 42, 303. 


5 — = The 
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The Octendant pleaded, that the jolaintift and A. and de Lev: 188, 228, 


B. were Joint Merchants, and that the h were poſſcfied of * wo, 


theſe Goods as Merchants, and that by the Law of the vivor alone. 


Land there is no Survivorſhip between Joint Merchants, and Keb. 737, 798. 
concluded in Bar. 
And upon Demurrer to this Plea it was argued, that 
this Action is well brought by the Survivor alone, becauſe wn 
the Ackion muſt necefſariſy * ſurvive, tha” the 3 ntereſt goth“; Leon. 354. 
nat; otherwiſe there would be a Failure of Juſtice, becaute; Ink 3 
the Survivo? and the Erecutozs of thoſe who were Dean > Saund. 1 24: b. 
cannot join in the Aﬀion, fo2 that their Righes are of ſe⸗ 


veral Natures, and there miſt be ſcoeral Judgments, 


Beſides, tis clear that this is not a JIA in Bar, ds 


tis pleaded here; and Bf chat Opinion was the whale 


Court ; and fo the puncipal eint, (z.) the Glſt of rhe 


Anion, was not adſimgen. 


Burt there is a parallel Caſe between T Hall and Huffam, +2 228. 


where the Erecutoz was joined, and the Matter ſupra eſs an Executor 


cannot be jointly ſued 


pleaded in Abatement, any held a Bugd Olea. with another, becauſe 


he is to be charge! 
de beak Te Tifetaris and the ot her de bonis propriis.” 


Rich (Si Peter) werſus Pilkingron, Lord Mayor 


of London. 


| Ac ION on the Caſe fa a kalſe Return ta a Manda- Afier a Plea in A 


mus, in which Action the Ylaintiff declared, that he bean erbe, 1e 


be no Exceptions to. 


Was lawfully cleſted into the Once of Chamberlain of Lon- the Dec laration 
don, and that the Dekendant refuſed to admit him into 


that Dice; whereupon he bꝛaught a Mandamus direcked to 
the Ocfenvant and the Aldermen, &c. and the Dekendant 


returned, that the Plaintiff nunquam fuit Electus to the 


laid Office, ubt revera he was lawkully elected by the Ma⸗ 


fozity, &c. 

The Ockendant pleaded in Zbatement, that the Yayo? 
and Aldermen of london dre a | C02p02: ation, and that all 
of them in their judicial Capacity in a Contt of Alder- 
men jointly made the laid Return; and thereupsn prayed = 
Judgment of the Bill brought againſt the Mapoz alone. 

Aud upon a Demürrer to this Plea it was adjudged 
ill, fs2 this Ation is founded on a Tort, and therefo2e it 
may be either joint or ſcycral, at the Election of the Pane 


as in Ferran, &c. 


2 5 — But 
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But it was ablecked, that the Mandamus was direded to 
all, (viz) to the Sgapoz and aldermen, &c. and therefor 
it would be injurious to the Mayor, fo? it might be, that 
be voted f62 the 13 talntiff Coon: = the Return, and was 0- 
wer - Nt led by the CZ GG p to Make this Retur It, 

To which it was anſwered, and lo reſolved by the Court, 
that the Mayor and Aldermen are not a Cozpozation, but 

„ they are a Court, which is nothing to this Purpoſe, = 
5 m Not And as to the other Batter, if the Fatt is lo, that the 
— Defendant t was over-rulcd by the Pajozity, and contrary 
to his Mill, this wauld have been Evidence upon Not 
aüilty pleade d, and being pꝛoved, the Dlaintiff would have 
been Rank it. 1 x; 
Then tie Countlel fs? the Dekendant would Dave taken 
Exceptions to the Occiaration, but the Court would not 
allow it; becauſe here was a Ylea in Abatement, to which 
the Plaintiff might have demurred; and fo2 that Reaſon 
he Gall never take Exceptions ts the Declaration; to 
which the Counſel replied, that it appeared by the Plain⸗ 
tikfk's own Shewing, that he han no Caule of Alion at 
the Time when this . was bought. 

Foz the Return of the pluries Mandamus is lai 0 be 
ater the Beginning of Michaelmas-Term, and the Memo- 
randum of the Bill is entered generally of that Term; 
and that this was fuch a Fault, that they might ſhew as 
Amicus Curiæ; and thereupon the Plaintiff prayed to a⸗ 


nend, which was granted, and Judgment was given; 
quod ref ponacat oufter. 


Clobery verſus Biſhop of Exon. 


Te Plaintiff caſt an 7 Ware Impedit in C. B. and at the Return of the Sum- 
233 mons the Sheriff returned, that the Biſhop was ſum- 
did not fay 4 u da. BONA, and the Entry on Recom was, That the Biſhop 
tus eft to the Defen- appeared on the Däpy per T. S. attorn ſuum & quod fecit ſe 
Gant, which is Error. eſſoniri, &c. & habuit diem per eſlonium ſuum uſque ſuch u 
Dap, ad quem diem Epiſcopus comperuit, and the Plain- 
tiff primo die placiti exactus made Default ; and thereupon 
t ok JNonſuit was againſt the Plaintiff. 
And upon a Writ of Erroz bꝛought the following Er⸗ 
rozs were aſſigned: 
Firſt, that this Eſſoin was abſurd, becauſe the Deken⸗ 
dant appeared at the ſame Time, and the Nature of an 
Eſſoin is to excule an Appearance. . 
ET (2.) That 
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= 40 That there was na idem dies datus to the Plalntitk 
upon this Elloin, and fo2 that Keaſon tis Alen. 

(3.) That the Jlaintiff was demanded primo dic placiti, 
whereas it ought to have been quarto die poſt, fo? he is 
not demandable bekoze that Time. 

'Tis very true, that an Efloin after Appearance is abſurd, Curi 
but that cannot be afligned fo2 Erro2, becauſe 'tis only Di⸗ 
lato2y, and the Ozanting a Oilato?y when it ought not tos co 
be granted is no Erro2; but tis otherwile to deny it 
when 'tis grantable. Ste Beccher's Cale They all a⸗ 
greed, that there ought to have been idem dies datus to the 
101 aintiff; and per Holt Chief Juſtice, that as to the Oc- "2 H. 24. b. 
mand primo die placiti, the Difference is thus; that the 18 - bs bs 5 
Defendant or Tenant is not demand: able, but upon the Bro. Elvin, 45, 118 
Quarto die poſt, but the Dlaintifk map be demanded primo F. 5 
die placiti, and fo: JNon-oppcarance may be nontuitcy. Wo 

And the Court held, that this was a Monſuit bekoze ap: 
pearance, and therekoze would be gg Bar in another Ac- 
tion ; the J udgment was reverted fo? the lecond Erroz. 


— % 
EE 


Dir Thomas Earle's Caſe. 


Andamus t9 be reftozed [9 the Office of Common Objections to the Re- 
Council-Man of the City of Briſtol, and upon the ten of a anden 


to reſtore a Man to 


Pluries the Yayo? and Burgeltes of that City made this the Office of a Con 
== ixcturn. | mon Council-Man ot 


if. That Briſtol was an antient Borough Time out gf 

Mind, and the Burgeſſes and Inhabitants were a Body 
cozpozate, by the Name of the Mays? and Burgeſſes of 
the Vill of Briſtol, until the fifth Oay of June Anno 34. 
H. 8. when that King crefed the Bozaugh into a City, 
und thereby granted, that from thencekozth it ſhould be a 
Body cozpozate, by the Name of the Mayor, Burgeſſes and 
Commonalty of the City of Briſtol; and that Time out 
Mind in the old Bozough, and now City afozeſaid, there 
hath been a Mays? and Council, conſiſting at (eaſt or 
Forty Burghers, beſides the Mayor, and that he fo2 the 
Time being, and the Council, oz the greater Part of 
them, had during all that Time uſed fo2 any reaſonable 
Cauſe to diſplace any onc of the Council afozeſaid, as ok. 
ten as Occaſion required, and in his ſtead ſo diſplaced to 
chooſe another of the Inhabitants and Burghers. 


And 
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And that every JIerſon choſen to be of the ſaid Cotn- 
cil, have fo2 all the Time afo2cſain uſed, befoze his Ad⸗ 
million into the Office, to take an Oath befo2e the Papo 
fo2 the Time being, That he will be true and faithful to 


the King, his Heirs and Succeſſors, and to the Mayor and 
Common Council of the City; and that he will come upon 


the Mayor's Summons to the Guild-hall, and to any other 
Place within the Franchiſe of the City, unleſs he hath a rea- 


ſonable Cauſe to the contrary ; and that he ſhall give Coun- 
fel according to his Knowledge, and not give any partial 
Counſel for any Favour or Affection in any Matters con- 


cerning the Mayor and Commonalty, or the common Pro- 
fits of the City; and that he ſhall keep ſecret all Matters 
ſecretly debated among them, and which ought to be kept 


ſecret, and ſhall maintain to his Power the common Profit 


of the City, and ſhall give the beſt of his Counſel concern- 


ing the ſame without Favour or Affection. 


That Sir Tho. Earle was (on ſuch a Day) choſen Com- 
mon Council⸗Man, and took the Oath akozeſaid, and 


_ admitted accozdingly, and fo2 Caule of Amotion they 


certified thre Things. 
"(23 That he not weighing his Oath aforeſaid, noꝛ re- | 
garding the common P?2ofit of the City, but deſigning to 


D2aw one Sir Richard Hart (then Payoz) and other good 


Citizens into the Otfpicaſure of the King and Queen, on 
ſuch a Day fabricavit & ſcripſit quandam Epiſtolam to the 
Earl of Shrewsbury then Secretary of State, in which Letter, 
inter alia mendacia & contumelias charged on the {aid Yayo?, 
he the ſaid Sir Tho. Earle charged the ſaid Mayo; with Su- 
boznation of a wicked Fellow to (wear any Thing in which 


| he ſhould be inſtrucked, and thereby the laid Secretary of 


State would have great Trouble whilſt Arthur Hart con- 
tinued Ways? ; and that thoſe Citizens which were of the 
Mayor's Party were zealous Jacobites; and that the ſaid 
Mayor intended to baffle the nert Elefion fo2 Members 
of Parliament, ubi revera the ſaid Sir Richard Hart is a 
true and faithful Subjeſt of the Ring and Queen, ana 
never guilty of any Sabornation. _ 

(2.) That Tho. Earle on ſuch a Day, when the Mayo? 
and Aldermen were on the Tolſey-Court in Diſcharge of 
their Dffice, riotoſe & manu forti cum magna multitudine ho- 


minum entered, and inſolently thꝛeatened the laid Mayo? 


and Aldermen £02 bailing one Francis Moor, who was com- 
1 5 mitted 
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mitted koꝛ leditious Tozds, and that the Clamour and 
Riot was lo great, that the Papoz and Aldermen there 
pꝛelent were in Fear of their Lives, and thereby kozced to 
remand the laid Fra. Moor to the Gaol after they had bail⸗ 
ed him, ubi revera the ſaid Francis was bailable by Law. 
(3.) That the ſaid Sir Tho. Earle, and others of the 
Common Council, on ſuch a Day, in their military Ca. 
pacity, as Deputy- :Lieutenants, did require the Common 
Council-⸗Book to be bzought bekoꝛe the Earl of Macclesfield. 
Lozd⸗Lieutenant of the ſaid City, with an Intention to 


make an Accuſation againſt the ſain Hart, then Mayoz, &c: 
and to betray the Sccrets ok the City, and to reflect upon 


the Government thereof, and to dꝛaw in Queſtion the PDꝛo⸗ 
dkeedings of the Papo and Council bekoze a JIcrſon who 
had no Conuſance of the Patters, contra Ofhcu tui de- 
bitum & contra ſacramentum ſuum. 


And they farther certify, that the afozeſaid Matters were 


reduced into Writing in thꝛee Articles againſt the ſaid Sir 
Tho. Earle, and that at a Common Council held ſuch a 
Day befoze Sir John Knight, then Bays? of the ſaid City, 


the Articles afozeſaid were p2oduced and read, the ſaid Sir 


Tho. Earle then and there being p2eſent, ſuper quo an Dy- 


der was made by the Mayo? and Common Council of the 


City afo2eſaid, that the ſaid Sir Tho. Earle ſhould have a 


Copy of the Cain Articles, and ſhould make an Anſwer to 


them at the next Council- -Day: and afterwards at a Com- 
mon Council held on fuch a Day bekoze the fame Pays? 

another Ozder was made, that the faid Sir Tho. Earle 
ſhould have farther Oay to anſwer until * nert Council 
Day akter: 

And that at the ſaid next Council⸗ Day, held on ſuch a 
Oay befo2e the laid Mayo, the ſaid Sir T bo. Earle was re- 
queſted by the Mayo? and Council to anſwer the Matters 


in the ſaid Articles alledged; and becauſe the ſaid Sir Tho. 


Farle (then appearing) made no ſufficient Anſwer thereun- 
to, it was then and there ozdered by the laid Payoz and 
Council of the (aid City, that the ſaid Sir Tho. Earle 
Gould be amoved and diicharged of his ſaid Office, and 
fo? the Catiſes afozeſain they cannot reffoze hiin. 


(1.) It was objexed, that this Return was inſufficient 0t-&ion to the Re. 


as to the firſt Article, (viz.) That the Matter therein con⸗ * 


rained is no ©20und fo2 a Olskranchiſement, oz ik it was, 
tis not ſufficiently alledged ; fo2 tis only ſaid, that Sir Tho. 


arle wꝛote ſuch a Letter, but nat that it was ever _ 
abroa 
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ron or publiſhed; and the Writing alone, if never pub- 
liſhed, cannot be any Scandal. 

(2 ) Then as to the ſecond Article, 'tis altogether incer- 
tain, fo2 tis only alledged generally, that he thꝛeatned the 
Yayo? and Aldermen; and it dath not appear by the Re- 
turn, that there arc any Aldermen in Briſtol, oꝛ that he 
uſed any Fo2ce in particular, and the Conſequence alledg⸗ 
cd is very trivial, (viz.) the Occalioning a ſeditious Fel- 
low, bailable (as they pꝛetend), ta be remanded to Gagol. 

| (3) The third Article is moze trivial, fo2 nothing moze 
is pꝛetended by it than a Requeſt made by Sir 'Tho. Earle 
to b2ing the Common Council⸗Book bekoze the Lozd Lieu⸗ 
tenant, ea intentione, &c. Which Requeſt was never grant- 
ed; and koz ought it appears to the contrary, this Requeſt 
might have been made by the Majozity of the Common 
Council; and all that Matter which follows theſe Wigs | 
ca intentione, as they have laid it, is no moze than an In- 
nuendo, which makes nothing to the Purpolſe. 
Then it was inſiſted, that there cannot be any Cauſe to 
disfranchile a Member of a Cozpozation, unleſs it be 
fo2 ſuch a Thing done, which wozks to the Ocftrution of 
the Body Cozpozate, o2 to the Oeſtruftion of the Liber- 
\ i Rep. Bagg's Caſe. TICS AND Paivileges thereof, and not any pertonal Offence 
- of one Bember thereof, 
And of the ſame Opinion was the whole Court; where⸗ 
upon Sir Tho. Earle had a peremptozy Mandamus to reſtoꝛe 
him, the Cauſes returned being altogether intuffictent to 
remove him. 


Alſtone werſus Hutchinſon, 


Treſpaſs for cnyie "Reſpal: fo? Taking and Carrying away his Trees: 


er roy ares 30 'The Defendant pleaded the common Bar, (viz.) 
is in Freehold: as Chat the Place, where the Treſpaſs was ſuppoſey to be 
good Pla. Done, is his (the Defendant's) Freehold, and [0 juſtifies 
1 Hb. % As in his Freehold, &. 

2 Cro. 141, And upon a Demurrer to this Plea it was adjudged ill, 


fo2 this is no Plea to a Treſpaſs de bonis aſportatis, but 
peculiar only and pꝛoper to a Treſpaſs quare elan fre- 
Sit; quod nota. 


LE | 3 Tovey 


— 
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Tovey werſus Pitcher. Mich. 2 Will. & Mar. cas One 
in C. B. Rot. 309. 


Ovenant, &c. by a Leſſoꝛ againſt the Aſſignee of the 1 Salk. 81. 8. ©. 

Executrix of the I. eflee, in which the JRlatntiff deri, Ven 14 
red, that he was voſſeſſed of two Meſſuages in the Pariſh s. 0. 

ok St. Martin in the Fields, fo2 a long Term of Pears, and led 71-5. © 


that he made an Gnderleaſe thereof to one Richard Gill tar Cee win vr 


nt WIII not 11 1e 


21 Pears, rendzing ſich an yearly Rent, and that by the againtt che agnes 
dame Deed he the 5fo2eſaid Rich. Gill div, fo2 himſelf and of bete u 1 5 
his Aſſigns, covenant to pay the Rent, that the laid Rich. 2 Danv. 485. pl. 9. 
Gill did by his Laff Will conſtitute Suſan Gill to be his: Bia 228. 
Exccutrir, and died, and that ſhe was poſſeſſed as Execu⸗; 5 
trir, and afterwards aſügned over her whole Eftate to the » Lev. 215. 
Dekendant, who entered and was poſſeſſed; and the Breach * 5 75 


d. 266, 238. 
now afligned, was fo? Mon⸗payment of Rent in arrear, and ye 4 . 


üccrewed after the Aſſignment of the Term. 2 Lev. 231. 
The Defendant pleaded in Bar, that bekoze any Rent 192353 oe Dies 
was due and payable, (viz. On ſuch a Day) he had granted 
and aſſigned all his Term and Eſtate to one James Mott, by 
Ciirtue whereof he entered, and was poſſefſed fo2 the Reſidue 
of the laid Term. 
And upon a Demurrer to this Plea, the only Point was, 
Ahether this Aſſignment of the Term, without any Notice 
given to the Plaintiff, ſhall bar him from this Action, oꝛ whe⸗ 
ther the Defendant tall {till continue chargeable, until the 2 Vent. 209. 
Plaintiff hath Notice of the Aſſignment; fo2 it was agreed 3 Mod. 325, 3358. 
by all, that this was a good Bar, if the Plaintiff had 
any Notice of the Aſſignment over, &c. 
But the Court was divided, (viz.) Pollexfen Ch. Tuff. 
and Rokeby held clearly, that the Dekendant ought in his 
Plea to have ſet fo2th Notice given to the Plaintiff of this 
Aſſigument, otherwiſe this Incondentency would enſue, (viz.) 
The Leſſo2 would be defeated of his Action of Covenant; 
foꝛ by ſuch ſecret Allignments he may never find the Tenant | 
of the Lands againſt whom to bꝛing his Action. 
Therekoze tis convenient, that where a Termo? aftigns 
and would Diſcharge himſelf of the Covenant, that he 
ought to give Notice thereof to him in Reverſion, and fo? 


this Burpole the Caſes in the * Bargin were cited. 1 Bulſt 44: 

| | | . oll. Rep. 314. 
2 Ed. 4. 3. 3 Cre: 64. 2 And. 98. 3 Leon. 95 2 Cr: 334, 392, 398. Raym- 102, 303 
Sid. 338. 


Aa: ©: Wt 
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* Rep. 16. Spen- 


Bargain ad wh 
nothing ang before 


But Juſtice Ventris and Powell were of a contrary Opi 
nion, (viz.) That the Jlajntiff was bound to take Notice 
of the Aſſignment, Cc. at his Peril, becauſe this Aion is 
founded meerly upon the Privity of * Eſtate, and nat upon 
any Privity of Contract; and here, by the Alignment over 
ok the Term, all the Privity of Eſtate between the Plaintiff 
and the Defendant is gone and deftroyed ipſo facto, ann 
by Conſequence this Action which depended on ſuch a Pri- 
vity is allo gone; and if lo, then this Bar is good, with- 
out alledging any Notice given to the Plaintiff, 

The Court being thus divided, the Canſe was adjourned 
to Faſtcr-Term following, before which Time Juſtice Ven- 

tris died, and afterwards, (viz.) in Faſter- Term, the Plain⸗ 
tiff had Judgment by the Opinion ot two Ki udges, as Q- 
kozelaid. 

But upon a TUrit of Erroꝛ on this J udgment in Faſler- 
Term 4 Willielmi, per Holt Ch. Juſtice and Two mo2e, 
the afozeſaid Judgment was revericd, upon the Point 
in Law, they being of Opinion, that the Aſſignce was 
not bound to give Notice to the Lefſoz, but that the AC- 
ſignment was compleat without J2otice, and by Conſe- 

quence the Defendant was diſcharged of all the Rent ac⸗ 
trewed after the Alignment. 

Ste 3 Lev. 233. Covenant againſt the Lefice after Al 
ſigument of his Term, bꝛought upon an erpzeſs Covenant 
fo2 Non-payment of Rent, and held good; and that the 
Accepting the Aflignee as Tenant, did not hurt. 


Bennet verſus Gandy. 


N Ejectment hꝛought by the Aſſignees of Commiſſioners 
of Bankrupt, upon the Bankruptcy of Alderman Back- 


Shou. 200. S. C. well of Londen, in which theſe Aſſignees were Leſſo2s of 
: Danv. 696. Pl. 4. the Plaintiff in Ejeftment ; and a ſpecial Cerdit being 


kound, which was now to be argued: 
The Attoꝛnep General Trevor interrupted the arguing . 

it, fo2 that the Uerdif had abated the Declaration; koꝛ it 
appeared by the Uerdif, that the Demiſe to the Plaintiff, 
upon which this Ejetment was b2ought, was made by the 
Aſſignees of the Bankrupt before the Inrollment of the Bar- 
gain and Sale, by which the Commiſſioners had aſfligned the 
Lands to the Leflo2s of the Plaintiff, and tho' the Jn- 
I rollment 
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rollment of a Deed ſhall relate to the Delivery of the came - 2 Cro. 52, 408. 

Deed to avoid Meſne Incumbrances; yet every Bargain and 8 * 

Sale befo2e Inrollment is void, and cannot be made good Hob. 136 

by any Relation, becauſe the Bargainee hath no Eftate 

bekoze Inrollment, and it io, he could not grant any E- 

ſtate; and here it appears, that the Lefſozs of the Plaintiff 

had not any Title at the Time of the Orcmile, upon which 

the 10laintiff declared. | 
And the Court held this to be a fatal Exception, and The like Judgmen. 

thereupon the Arguing this Cauſc was rejected; then the 10 £ TE 1 ed 

Court was moved fo? Leave to amend the Declaration by | Vent. 360. wages 

altering the Time of the Oemiſe, fed non allocatur, fo? if - Jon. 199. : 

the « Time was altered, this would make it a new Dein „ 


Coan ver ſus Bowles. Ant. 122: 


HE Plaintiff in Replevin was Nonſuit, and upon When the Kent 
a Writ of Erro? bought In B. R. the Judgment bannen er Erne 
was affirmed; and now the Court was moved, that the 7 Mods, e 
Defendant in the Writ of Erro2 might have Colts upon : alle os: 85 
the Statute pro dilatione Exccutionis, &c. fo? tho the Irene —— pl. 6. 
Writ ok Erroz was b2ought by the Plaintiff in the ozigt⸗ Sund 212. 
nal Aſtion of Replevin, yet the Avowant is as much a Cemb. 100. 
Plaintiff as he, and had a Judgment fo2 a Retorn' habend', 
the Execution of which Judgment was delayed by this Writ 
of Erroz, &c. and therekoꝛe not like the Caſes where the Cro. Car. 401, 425, 
Plaintiffs in other Actions bzing Uirits of Erro?, fo2 here is Trp 
no Delay ok Execution, becauſe the Defendant had no cu. Car. 497, 538. 
Judgment. 1 Jon. 421. 
But adjudged per Curiam, that the Defendant in the pꝛin⸗ Cui 
dcipal Taſe ſhould not have Colts, becauſe he 1s not within 
the Letter of any of the Statutes, which Statutes ſhall never 
be extended beyond the Letter, but ſhall be taken ſtrictly, 
becauſe Coſts are in Nature of a Penalty. 
And per Holt Chief Juſtice. In an Avow2y koꝛ an Amcr- 
ciament, if the Plaintiff is nonſuited, or there is a Verdict 


againſt him, wk the Avowant hall not have CoRs 2 Dany. 227. p 


— 
© 
wa | 
.. 
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Philips verſus r otherwiſe Dofor Bury's 
Caſe. Polit 319. 


: judgment given in HE Ogfto?, being Rector of Exceſter-College in Ox- 


B. R. for the ee, I. ford, was dep2ived by the Biſhop of Exon as Ciſi- 


verſed on a Writ of So &. and one Painter choſen to sed him in that Rec- 
Error in Parliament; torſbip, but the Doctor keeping Poſſeſſion of the Rcctor's 


the new Judgment 


muſt be given there, Lodgings in the College, an Ejetment was bought, in 


and not in B. R. Which the Plaintiff Declared generally upon a Demiſe ot the 


Parl. C. 35. . Rector and Scholars of the College, &c. 
Comb. 265,314. 


Skin. 447. S. C and now the Court was moved in Behalf of Dr. Bury, 

Salk. 403.5.C. that the Declaration might be aitered; koz certainly a 

Dom C 11.9 Leaſe made by the Rector and Scholars generally is not 
5 good; and here tis intended to try the Right to the Re@o?- 

ſhip, which can never be done upon this Declaration. 

Tühereupon the Court owered, that the Declaration 

Could be altered, and that the Demiſe ſhould be laid to be 

made by Painter Refo? of Exceſter-College, and the Scha- 

lars of the ſame: 

And that the Defendant might picad ſpecially, fetting 
forth, that he is and was Beſtoꝛ, &c. at the Time of the 

Demiſe, and traverſe that Painter was Refo2 tempore 

dimiſſionis fact, and by this Means the Right of the. Retto?- 

ſhip would come in Queſtion. 
Akterwards in Michaelmas-'Term Anno 6 Willi. upon a 

ſpecial Qerdit found in Czefment, Judgment was given 

in B. R. againff the Piaintiff Painter; and upon this Judg⸗ 

ment a Urit of Erroz was bꝛought in Parliament, (the 

Suit being in B. K. by Oziginal, and not by Bill) and there 

the judgment of B. R. was reverſed, and the Recowd of 

the Reverſal being remitted into B. R. it was moved fo? 


Nov 2:3. the Plaintiff (Painter) that the Court of King s Bench would 

give a new J udgment, (viz.) Quod quer' recuperct; and 

a Yelr 75 fo2 this the Caſe of * Faldo and Ridge was cited; and it 
2 Cro. 206. 


Lell Abr , WAS inſiſted, that unlefs the Court would give fuch Judg⸗ 
5 55 there would be a Failure at Juſtice; fo2 that the 
Houſe of Lords had only a Tranſcript of the Reco2d, and 
had no Rolls to enter any Judgments. 
But per Curiam, this cannot be done; fo? it would bc 
abſurd to this Court to give a new J udgment contrary 
to that 9 85 they had already Alven; and that it belonged 


ta 


—— 
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to the fame Court to give the new züdgment, where the. 
founer Judgment was reverted, 

And in the Cale of Faldo and Ridge ſupra, the Court of Salk 242, 105 
Erchequer- Chamber, akter the Reverſal, Kc. gave Judg⸗ uad. 256. 
ment, quod quer recupcret, &c. bilt becauſe they wanted 3 5 1 
Power to award a Writ of Inquiry, which was neceſſary in! FT 28. 
that Caſe, being on a Demurrer; therefore it was ſent 20% 23 
back into B. R. fo? the Execution ar that Writ, and there⸗ e 
upon to give final Judgment koz him. 

But tis otherwite where the Judgment 1s againſt the 

plalntiff in B. R. upon a ſpecial Gerdic, and that {udgme nt 

everled in the Srchequer⸗ Chamber, fo2 in that Cale there 

being no Writ of Inquiry requilite, the Ccurt ar Crenequer- + pl. 
Chamber doath not only give Ju uam nt of Reverſal, but a 4 lan. 2 $979. 


aw) 


campleat Judgment loz the JHaintifi in the Alon, (Viz.) geh. 118. 
quod recuperet, &c. and fo? this DOlberltp the Cales In e 19 72 5 
the * Margin were cited. „„ per = 
Ind hereupon the Court of B. R. was of Opinion, that 

they could not give a now Judgment in this Caſe. 
Afterwards the Plaintiff relozted to the Parliament again, Comb. 41 4. 8. ©. 
and there upon Debate in the Haule of Loꝛds, a new J ud og - 

ment was given quod quer recuperet, which was entered 


up nd and 9 


The City ” London Gurte Clerke, a Maltman. 


N an Action on the Caſe, the 35 laintikks preſcribed to Where Verdict fh 
have a Farthing fo2 every Quarter of Hait bzought by , begien in Ende 
any of the Geſt⸗Cau! try 1 Dar nos to London. hes "aan 4 Pr. 
_ Upon the general Iſſue picaved, there was a Trial at Bar, y to the Suit 
at which Trial the Plaintiffs offered in Evidence four leve⸗ , 
ral Gerdicts obtained at the Niſi prius againſt four Tleſt- 
Country Malſters; and it was debated whether thele Ucr- 
Dits ſhould be admitted as Evidence againſt the Defendant, 
wha was neither Party o2 JI1ivy to thoſe Rec920s, 
Aud per Curiam, they ſhall be given in Evidence, fo? tis 
as ceafonable, that a Recouery againſt a Stranger ſhould 
be given in Evidence, as Payment of the Duty thotild be 
proved by other Strangers, which was never pet doubted; 
and thereupon this Evidence was admitted. 
And per Holt Chief Juſtice. If a Lov of a Mano? claims 
Suit of his Tenants ad molendinum by Cuſtom, &c. and 
in an Aﬀtion recovers againſt one J'enant, that Recovery 
may 


— — — — 
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may be given in Evidence in a like Acton to be bought 
againſt other Tenants upon the Reaſon {upra, unlels the 
Defendant can chew anp Covin o' Collulion between the 
 Partics in the firſt Acton, &c. quod nota, 


Barker verſus Damer. Hall. 1 & 2 W. & Ml. 
B. K. Rot. 635. 


3 ap Es CF Ovenant, &c. upon an Indenture of Leaſe of Lands 
1 ek . 8 in Ireland, Which was now bꝛaught by the Grantee 


action of Debt for Of the Reveriion againſt the Allignee of the Leſſee upon an 
Kent againft an Af expꝛels Covenant fo2 Dayment of Rent reſerved to be pald 


ſignee of a J'erm is 


local. and ſo is an ut London; and the) Bꝛe ach atligned was £02 Mon papment 


Action of Covenant af Rent. 
agninſt ſuch an Alt- 


fange. becauſe tis The Dekendant pleaded to the Turisdiaion, (viz.) that 
founded on the Pri- the Lands demiſed, and ont of witch the Rent is referved, 
FRY 07: EBACE: lay in the Kingdom of Ireland, &c. aud upon a Deuter : 
2 Danv. 24 PE-1 
| to this olca, 
21 was argued fo? the Plaintiff. that there was an ex- 
preſs Covenant to pay the Money in London, upon which 
Covenant thts Action is grounded; therckoze fince the Bap⸗ 
ment is ta be made here, that alone without i any Ching 
EE moe Will br tufficiciit to D2aw the whole to the Jurisdtsion 
Anl. 231 of the Ving's Court here; like the common Cate where 
| 15 Part is done upon the Land, and Part upon the Sea, 
that which is done on the Land, is ſufficient a W u the 


whole Jurisdidion trem the Admiralty, to the Courts of 


ay 4. 


Common Law. 
DBelides, it appearing by the Vill, that the Dekende tit 
is in uſtodia Mareſchalli, that will be enough to give Ju⸗ 
rtisdifion to this Court, and if this Court hath not Jurit⸗ 
dition, there will be a Failure of Juſtice, becauſe the Per⸗ 
ſon remains here in England, when his Lands are in Ire— 
land; fo that the Plaintitf cannot have his Action in Ireland, 
koz Cant of the Perſon, no2 here ko: ant of the Lands; 
which will be very inconvenient. 
Ik it ſhould be doubted, whether an Action of Covenant 
will lie againſt the Alfignee of a Leilce (after the Term is 


= 1255 138. determined) upon an expreſs Covenant, the Caſcs in the 

+ Noy 142. Margin pꝛove that it will; and this ſhews that the Acton 

1 C19. 142 is not founded alone upon the Privity of Eſtate, but that 1 it 
2 Roll. Abr.:-1, Hath a Keſpett to the | | expres Contract. 

3 Keb. 150 


5 This 
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This Adlon bꝛought by the Grantee of the Res en a Ecoutra. 
aint the Aſlignec of the Term, is in its Mature local, be- 
cauſe tis founded me erly on the Privity of Eſtate, fo2 by 
the Alignment of the Term the Privity of Contract was - 
wholiy determined. „ 
'Tis anjudged in ſeveral of our Books, that an Action © is 
of Debt for Rent againſt an Aflignec of a Perm, is local, 3 45 
und will lie no where, but in that© County Where kde Lands er 37 
ale. Oles 33. 
And the ſame Reaſon holds in Covenant anainft the Af. N 
ſignee; fo2 this Action as well as that ok Debt is marn— 
tainable only upon the Privity of Eltate, and the Oeken— 

dant is meerly charged thereby, beeauſe tis a Covenant 

which runs with the Land; f02 It it had been a collatcral 

Covenant, the Ns would not have been bound by it. 

and Tour p20ves the Adlon Is local anly with kelpet to the 

Lan | 
Nota; It was agreed by all, that the * Grantee of a Re- 1 Lev: 233. ſeems 
verſion may maintain an Aﬀion of Covenant againſt the 1 
Leſſce himſelf, as well in the County where the Demiſe was; Lev. 154 * 
made, as in the County where the Lands lie, becauſe the 

Privity of Contract between the Leſſor and the Leſſee is 

transferred to the Grantec of the Reverſion by the Statute of 1 Saund. 2 70. 

H. 8, &c. 

Che Court inclined againſt the Wlaintiff, koꝛ that they 
did not appꝛehend any Difference (as to this Purpoſe) be- 
tween an Action of Covenant and Debt. 


Cudmore ver ſus Honywood: Mich. 2 will & 
Mar. B. R. Rot. . 


IN an Action . Debt * a Pain aſſeſſed in a Court- Attion of Debt w.. 
Baron, and now bꝛought by the Loꝛd of a Yano? againſt ae Lox : 

the Defendant, who was a Copyholder of Inheritance; Copy hold e 
the Plaintiff declared, that he is, and koz twenty Years laſt ck a Pain aſſeſſed by 
paſt hath been, Lo2d of the Yano? of Coggeſhall in Eflex, **, mage fo 8 
and ſeiſed in Fee thereof; and that the Defendant is, and Wale. 
on the firſt Day of May, 1688. and brfoze was, one of the * Dur 499 Pl 20, 

_ cuſtomary Tenants of the ſaid Mano, (viz.) ot a cuſtomary 
Meſſuage in the Parish of Morkeſhall tn the County afo2c- 
laid, Parcel of the Mans? akozelaid, and held by Copy oc 
Court-Roll of the laid Yano? in his Demeſne as of Fee, 
at the Will of the Lord, according to the Cuſtom of the 


Manor 
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Manor: And whereas the Defendant, on the ſaid firſt Day 
of May, unte the 8th Day of September, 1690. had conti⸗ 
nued and maintained an Incroachment upon the Waſte of the 
Plaintiffk, Lo2d of the Mano, in the Pariſh afozelaid, and 
within the ſaid Manoꝛ nuper autca fact, by the Ereition of 
7 Joerchcs of Pales and Plantation of Whitethorne PDedge, 
125 = ent by the before the {aid cuſtomary £Zefſuage, per quod at the Court: 
855 BVaron of the Pblaintitk, Loꝛd of the Manoz e held 
luch a Day at the aid Pans: befoze A. B. C . Duito2s of 
the laid Court, by the Pomage of the Manoz, then and 
there impanclled and ſwo2n, (viz.) I. D. T. N. and R. S. 
præſentat. fuit, that the Dekendant had continued and 
maintained the Incroachment aàfozeſaid; and the laid Ho- 
mage then and there in the lame Court, accozding to the 
Cuſtom within the faiv Panoz, Time out of Mind, yo 
impoſuerunt pœnam 5 1. in & ſuper (the Defendant) p 
eum Domino Manerii prædict. ſolvend. niſi ipſe (the Defen: 
dant) befoze ſuch a Day ſhould remove the Incroachment, 
vel aliter (with the Plaintiff) Domino Manerii pred. in ca 
parte agrcaret, of which the Defendant had Notice indilate, 
(viz.) on the ſame Day; and the Plaintiff in facto dicit, 
that the Defendant hath not removed the Incroachment a. 
_ fozeſaid, but that he Hath maintained and continued the ſame, 
nec cum eodem (the Plaintiff) Domino Manerii præd. in ea 
parte aliqualiter agreavit per quod 5 l. prædict. became forfeit 


and papable to the Plaintiff, by Reaſon whereot actio ac- 
crevit, &c. 


The Defendant pleaded Nil debet per I but at the 
Day afligned fo? perfozming his Law he made Default. 
And now it was moved in Arreſt of Judgment, that this 
Action would not lie, becauſe tis againſt Law to aſlels ſuch 
an unreatonable Pain upon any Tenant koz a paivate 
Treſpaſs arainſt the Lozd; fo2 in ſuch Caſe he ought to 
take his Remedy by May of Action, and not to have it pꝛe⸗ 
be 242 ſented as a Nuſance; beſides, he ought to have laid an U- 
ſage Time out of Mind fo? him, &c. lo to do, becauſe tis 
againff common Right. 
For the Plaintift But koz the Plaintiff it was inliſted, that this was the 
common ſage throughout the Realm, and that it was one 
CC Articles with which the Pomage are charged, (viz.) 
1 11 5 3 . Ts inquire of Incroachments and CToncealments, as ap- 
F. N. B. 55. E. pears by the Books cited in the Pargin. 
bro. Lect, 37. And Co. Entr. 118. was cited to maintain this Action, 
Koll Abr. 54g. where there is a Pꝛecedent of the like Nature. 
The Court ſeemed to incline againſt the Aion. 2 
1 6 | | 4 


D E 
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Treverton verſus Hicks. 


and twenty Sheep of him (the Plaintiff) apud 
St, Merrin in the County of Cornwall, in quo- 
dam loco ibidem vocat. the Croſs-Park, 

The Defendant, as Bailiff to one Edward Arundell, 


made Conuſance of the Taking, &c. in this Manuer: 
fl. That the Place where, &c. continebat in ſe viginti 


acras terræ quodq; diu ante prædictum tempus quo, &c. qui- 
dam Marcus Silly, Ar. fuit ſeiſitus de & in quibuſdam Meſ- 


ſuagiis terris & tenementis jacen. & exiſten. in St. Minver 
St. Breock St. Ervan & St. Merrin prædict. & alibi in præ- 


dict. Com. Cornub. unde prædictus locus in quo, &c. eſt & 


prædicto tempore quo, &c. necnon a tempore cujus contrarii 
memoria hominum non exiſtit fuit parcell. in dominico ſua 


ut de feodo; and being ſo ſeiſed granted by Oced a 
Rent-charge of 201]. per Annum to the laid Arundell, du- 
ring his Life, out of all his Lands and Tenements, 


with a Clauſe of Diſtreſs ; and the Rent being in arrear, 


&c. he Diſtrained, &c. 


The PWaintiff pleads in Bar, proteſting againſt the 
G2ant; he traverſed, that the Locus in quo, &c. is Parcel 


of the Lands and Tenements lying in the ſcveral Pariſhes. 


& alibi, verbatim as tis in bye © Conulance, and thereupon 
B * 


| Eplevin, in which the Plaintiff declared, that the Pleadings in Reple- 
5 Dekendant unjuſtly took and detained two Mares vin not | 
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the Octeiinant tendered an Titur, ED Chat the foci 
in quo, &c. is Bͤrcel or the Lands, Kc. modo & forma 
as he älledged. 

Kaige And upon a gencral Demurrer it was objeßed in the 
Behalk of the Plaintili againſt this C Canulance, [92 that 
the aüintiſt and Dekendant did not agree in the Place 

where the Cattle were taken; ko the Plaintiff ſays it 
was in the Croſs-Park in St. Merrin ; but the Defendant 
(avs, that the Locus in 3 &Cc. was Parcel of Divers 
Neſſuances, Lands and Teuements lying in ſcvcral J2a- 
riſhes, ut Lupra, a, And the erckoꝛe he ought ta traverſe th? Sup⸗ | 
pokal in the 2. ect: arütion, becauſc it amounts to 8 lea in 
Abatement, (viz.) of the Taking in another Place; fo? 
in' Replevin both the aut and the Place where, &c. arc 
fravertable. 

Inother Erception was, that the? Octendant did not 
diſtinguiſh the particular Lands and Tenements, and in 
what ſingie Parich they feverally lap, ol which the Locus 
in quo was Parcel, fo that a ſingle Iſſue might ariſe; but 
had pleaded generally, that it was Parcel of Lands ! yin N 
in ſeveral Pariſhes; and the Iſſue being Parcel 02 not 

20 Moor Marcel, which is local, there wants a certain Ii Venue ta 

8 try it. 

But per Curiam, as to the firſt Exception. the Con 
kante is good, becauſe in that Matter the Ocfendant a- 

grced with the Plaintiff, by his faying, that the Place 
where the Cattle were ſuppoſed to be taken is twenty A- 
res of Land. 

And as to the ſecond Erception, thꝛee Judges held, 
that the JI{cading was well, koz the Locus in quo ſhall be 
taken to be Parcel of the Lands in St. Merrin only, and 
the Venue ſhall ariſe from thense. po 

But Holt Chief Juttice was of a contrary Opinion, and 
that it was incertain and ilt pleadcd, and contrary to all 
the Foꝛms in ſuch Caſes ; and he took another Exception 
to it, becaute it was laid, that the Locus in quo is and 
was Time out of Mind Parcel of the Lands of Mark Silly, 


which is impoſſible, fo2 no one Man can have Lands Time 
out of Mind. 

And hercupon the Dekendant, perceiving the Opinion of 
the Court to incline againſt him. priaped Leave to amend 
His Conuſance, which was granted, and the Plaintiff to 
have Liberty to anſwer de novo. 


1 225 TING Darter 
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Carter verſus Davis. Hill. 2 & 3 W. & M. 
Rot. 128. 


N an Aiton on the Caſe the Plaintiff declared upon two Salk. 218. 8. C. 
Pꝛomiſes, &c. 1 Show. 255. 8. C. 


The Octendant pleaded quoad the firſt Pꝛomiſe Non af- 2 Danv 52 p. 19. 
fumpſit generally, and quoad the other Pꝛomiſe he pleaded 
il crivolous Plea, and concluded in Abatement, (viz.) petit 


judicium de Billa; thereupon the Plaintift demurred in 


Fon as to a Plea in Bar, and ſo concludes with petit ju- 
dicium & damna ſua, _ 

The Dekendant joins in Demurrer, and concludes like- Salk 
wiſe in Bar; & per Curiam, the whole Plea is diſcontt- 
nued, becauſe the Demurrer in Bar was no Anſwer to the 
Plea in Abatement, and a Dilcontinuance of Part is a 
Dilcontinuance of the Whole, and the Kulc way, that all 
was diſcontinued. 


Crofis verſus Harris. Paſch. : 3 W. & M. Rot. 


HE Plaintiff declared upon three Aſſumpſi ts, whereof An Award plead: d 
two were ſpecial. Karon 2355 
2 iT. That the Oefendant being indebted to the Plaintiff i 1 Dany, 240. P. 11, 

in ſuch a Sum, he in conſideratione inde pꝛomiſed to ſhip 
 fuch a Quantity of Cotton-Wool at Antcgoe, and conſign 
it to the Plaintiff; and allo whereas he was indebted to 
the Plaintiff in ſuch other Sum fo2 Wares and Mer- 
chandizes ſold and delivered, he in conſideratione inde p20- 
miſed to pay the Money to the Plaintiff, if he (the Oefen- 
dant) did not ſhip and conſign ſo much Cotton-Wool to the 
Plaintiff, &c. and the third ID ꝛomiſe was upon a general 
Indebitatus aſſumpſit fo2 Mares, &c. ſold and delivered. 
The Defendant pleaded generally as to all, (viz.) That 
ſince the ſaid Pꝛomiſes he and che Plaintiff had ſubmitted 
themſelves, and all Matters, &c. to Arbitrators, who made 
their Award, which he ſet fo2th in his Plea, and concluded 
in Bar, without alledging that he (the Defendant) had per- 
formed the Award on his Part. 
And upon a Demurrer to the Bar it appeared, that the 
Award was particular as to the Cotton-Wool, and not of 
any other Matter, and as to that likewile it was but con- 
ditional, and therekoze void. 
B b 2 And 
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Raym. 450 

Salk 09, -6. 
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Where an Officer di- 
ſtraining for Taxes is 
ſued, he ſhall have 
8 treble Colts. 


And in arguing this Caſe the kollowing Diverüties 
Were taken by the Court to be Law. 


fl. Chat an Award without JIcrformance is a good Dar 


he Acvon on the fg än“ Action on the Cale, if the Parties have mutual 
7 wig che lame Zemedies againſt each other to compel the Excention of 


the Matters awarded ; but tis otherwiſe if there are 10 


mutual Remedies to + enfozce the Perkozmnance, &c. 


(2.) That the Award now pleaded, being but conditional, 


and therefo2e void, and by Conſequence the Plaintiff ha- 


ving no Remedy to enfo2c2 the Perkozmance, tis no Bar 


ta his Aſtion. 


(3.) This Award being varticuli ar and only concerning 
the Cotton-W ool, the Dekendant thould have pleaded it in 
Bar only of thole P2omiles concerning the (aid Wool, and 


not in Bar of a general Indebitatus aſſumpſit for Wares fold, 


but he ſhould have pleaded Non ailumplit as to that J20- 
miſe, becauſe the Award did not extend to it. 
But ik this Award had been general, and a good A- 


ward, the Dekendant might have pleaded it in Bar ok all 


the Pꝛomiles generally, as here he had done; and that 


buch Plea would not have amounted to the general Illue, 
\ becauſe the Dekendant, by pleading the Award after the 
Pꝛomiſes made, had admitted the Jlaintiff to have Cauſe 


of Afton upon the Pꝛomiſes, but that he was barry 4 = 
the Award; and an Admiſtion even of a Colour of Acton 
is ſufficient to p2event the Pleading to amount fo the ge⸗ 


neral Iſſue. 


The Plaintiff ob Judgment. 


Willett verſus Tydy. Paſch. 3 W. & M. BR. 


Mot: 


HIS was a ſpecial Action on the Caſe bꝛought againſt 
the Defendant, wherein the Plaintiff declared, that 
the Defendant (who was Collefo2 of the Taxes) had di⸗ 


: Show. 214. 5. C. ſtrained Twenty Lambs of him (the Plaintiff) fo2 Mine⸗ 


2 Dany. 223. P. 


teen Shillings due to the King, &c. and that the Deken⸗ 
dant might have ſold thoſe Lambs to T. S. fo2 Fozty Shil- 
lings, yet he Deceptive ſold them fo2 Thirty-five Shil- 
lings, and kept the Overplus of the Money, and farther 
declared upon a general Indebitatus Aſſumpſit fo2 Sixteen 


Shillings, as lo much Money received by him (the De⸗ 
— to the Plaintiff's Uſe, 


: — ESR The 
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The Dekendant quoad the firſt Part of this Declara⸗ 
tion pleaded Mot guilty, and quoad the Pꝛomiſe he pleats 
Non aſſumpfſit. 

Nota; It was agreed by all, that this Action on the 
Caſe and the Aſſumpſit were * inconfiftent, and the Deken⸗ ver and in,. 
dant might have demurred to the Declaration; fo2 it re. are ill, cho! the 
- quired a different and double Anſwer, Defendane was e 

But the Cauſe being tried, and a Clerdit# fo2 the Defen- ; te. 9g, 
dant, the Inconſiſtency of the Action cauld not came in 
Queſtion: but 1t was now moved fo2 treble Coſts upon the 
Statute 1 Willi. 

Sed per Curiam, The firft Part of the Declaration will 

not dꝛaw treble Coſts, becatiſe the Aﬀion was not fo? di- 2 2 Lev. 250. 
ſtraining for the Tax, fo2 that was admitted to be good, 
but f92 not ſelling the Diftreſs at the beft Piice, and to 
detaining the Overplus after it was ſold; which is nei⸗ 

ther within the Letter oz Intent of the Statute; fo? that 

reſpeits ſuch Matters only which are done by the Officers i in 

levying the Tax, accozding to the Courſe of Law, and 

not to any collateral Matters of Fraud, as in this Caſe. 

But becauſe the Plaintiff had alſo declared upon a general 
Indebitatus aſſumpſit fo2 ſa much Money in certain, and 
the Judge of Aſſiſe had certified on the Poſtca, that the De- 
fendant's Juſtification as to all was as Collecdor of the Royal 
Aid, by Virtue of the Statute 1 Willi. therefore for that Rea- 
ſon only the Court was of Opinion, that the Defendant ſhould 


have treble Colts ; ſecus if the Action had been lingle won 
the firſt Datter only. 


_m__—_—— 


— 


Temple ver ſus Killingworth. 


Obs &c. in which the Plaintiff declared, that the De- Cale er proficert 
fendant at ſuch a Time had maliciouſly levied a Plaint a Plai : 


int in London, 


in London, and p2olecuted the Plaintiff thereon, ubi revera ww the Coal of 
the Cauſe of Action did ariſe in D. in Kent, out of the Ju- f the quia; 


of the jurisdiction; 
riſdiction of the Court of London. this ought to have 


been pleaded, and if 
the Plea had been refuſed, then a Prohibition would have been granted ; ſo Caſe would not lie. 1 i Show. 


254. S. C. 1 Danv. N 


Upon Not guilty pleaded the Parties were at J ſue, and * Ab. 102. 
the Plaintiff had a Verdict; and now it was moved in Ar- 3 559 135, 663. 
reſt ok Judgment, that an Action would not lie upon this 1 Sd. 424. 


Matter, I Saund. 228. 
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Matter, fo2 that the Plaintiff might have pleaded. it to 
the Jurſsdition of the Court, and if they had refuſed ſuch 
Plea, he might have ſuggeſted the whole Matter; and there- 
upon a Prohibition would have been granted either by this 
Court, oꝛ by the Court of Common Pleas, accoꝛding to 
the common P2aftice now in Ale. 
Holt Chief Juſtice and the Court inclined to that Opi⸗ 
nion, and thereupon the Judgment was ſtayed until the Plain- 
tiff ſhould move it again; and afterwards it was moved 
* Hob. 2  F02 Judgment, and the Caſes in the“ Yargin were cited 


2 Cra Ob. to maintain this Action. 

3 Cro. 628, 836. 

Stat. 3 Ed. 1. cap. 38. Regiſter 98. F. N. B. 45. F. 1 Saund; 221. 1 Sid. 463. 4 Rep. 14. b. 
| Keilway 106. a. 10 Rep, The Caſe of the Marſbalſeca. Fitz. Abr. Eſtoppel, 18. N io 6. 45* '1 Vent, 
269. Hudlor ve⸗ %% Cook. Trin. 27 Car. 2. Smith verſus Fuller. 


But the Court was not ſatisfied with the Action. 


„ 
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Taine werſus Partrich. Paſch. 2 W. & M. B. R. 

Rot. 43 W e 
25 | | 5 . | n 
ASE, &c. in which the Plaintiff declared, That Caſe will not lic a- 
the Gill of Littleport in the Iſle of Ely was an 6 

{ antient Gill, Time out of Pind, and for all Pery boat Where te 
that Time within the ſaid Vill there had been an had built a Bridge to 
ancient River called Wilney River, and an antient Paſſage d- Ser n 
ver the ſame to the North-caſt Side of the ſaid All, pro s. C. 92 
tranſitu & tranſportatione ſubditorum hujus regni Angliæ 8 
trans & ultra Rivum illum tranſire volen. from a Place ; . 1355 
called Ferry-lane to a Place called Adventurous Bank, anz Leon. 41. 


the other Side ok the River antrorſum ſive retrorſum Do £6, 


to ſuch a Day had been in a Ferry-boat maintained by 5 
the Pꝛopzietoꝛs and Occupiers of the Paſſage, and that Moor 108. 


they and the Keepers thereof had, fo2 all the Time afo2c- oy SAI 


antient Cuſtom, Time out of Find, that every Inhabitant Ps 


| g Davis 57. 
of the ſaid Gill in any antient Yeſfuage oz Cottage there r N B. 94. 
abiving habuer. & habere conſuever. a toto tempore præ- 3 iy 


| dicto Vaugh. 341. 


— —— —— 2*é%ꝛĩ — 1 
— — 
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dicto libertatem wankandi the afozeſatd River at the aid 
Paſſage pro ſcipſis equis, &c. ad libitum ſuum fine aliqua ſo- 
lutione quacunq; Cumq; ctiam the Plaintiff is an Inhabi⸗ 
tant, &c. and ought to have Liberty of the laid Paſſage, 
&c. and that the Dekendant præmiſlorum non ignarus, but 
contriving to depzive the Plaintiff of the ſaid Liberty 
(the Defendant being P2opaieto?, £ccupier and Keeper 
of the ſaid Paſſage) had not maintained any Ferry-hoat 
at the [aid Paſſage, ſed ill. facere recuſavit licet (per the 
12laintiff) _ lit', &c. by Reaſon whereof the Plaintiff 
from ſuch a Time to ſuch a Time had loft the Liberty of 
Paſſage contra confuctudinem prædict. & ad damnum, &c. 

The Defendant pleaded, that he, at his own Cofts, had 
built a Bridge over the ſaid River at the jIcfſage afozeſaid, 
where all People might paſs over with more Eaſe and Sale 
ty; and that after the Building the laid Bzidge he had 
always kept it in good Repair, and {92 that Reaſon he 
had neglecked to keep a Ferry-boat, prout ei bene licuit. 


The Plaintiff replied, that he was hindered of his Hal. 
ſage contra conſuetud. prædict. | 
And upon a Demurrer to this Replication it was ar- 
gued fo2 the Defendant, that this is a good temporary Bar, 
(viz.) fo2 all the Time that the Baidge is kept in Repair, 
but that when the Buidge decays the Paſſage ſhall revive. 
Cuſtom, whetherrea- That this Cuſtom is unreaſonable and againſt Law, be⸗ 
enable or not. catiſe 'tis ſich a Charge upon the Dekendant which can- 
5 Preſcription, nagt Have any lawful Commencement; and 'tis ſuch a 
F. N. B. 2;s. Charge which can never be diſcharged, as tis pleaded by 
1 Roll. Abr. 559. Map of local Cuſtom; fo? if all the Inhabitants join in a 


1 Leon. 142. 


55 Releaſe, it will not bar their Succefſors ; therefoze tis ſuch 
: Ed. 4. 24. an crtraowdinary Charge, that it cannot poſſibly be dil⸗ 
5 8. 27-4. 


1 charged; fo2 which Reaſon the Inhabitants ought to have 
ph Bay 125 £4 TP; preſcribed in their Peſſuages in Fee; and * this the 
8 263. Caſes | in the“ Margin were cited. e bt : 
Belides, here the Plaintiff preſcribed tranſire ad 
which is too general, becauſe the Dekendant by ſuch a Pꝛe⸗ 
ſcription is obliged to carry him (the Plaintiff ) over the 
River at Midnight, which being very unreaſonable, there: 
foe the Cuſtom ought to be confined to ſeaſonable Hours. 
To which it was anſwered, that the Expzeſſion ad libi- 
tum is the lame with the uſual Clatiſe, Omni anno & omni 


tempore anni, in Caſe of a Common claimed by Pzeſcrip⸗ 
tion. 


1 e e And 
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And it was argued foz the Plaintiff, that this is a1" ** en 
Eaſement, and every Eaſement is a Charge; as fo2 In⸗ 
ſtance; a May over another Man' 8 Lands is a Charge UP- Every Eaſement | is a 
on the Lands; ſo a Cuſtom to grind at a Lozd's Pill gl OR TO 40 
"Toll-Free is an aual Charge, as in this Caſe, tho in 18 * 

Ed. 4. 3. it was held a good Cuſtom. = 

| That the Szaunds of Cuſtoms (as Littleton obſerves) is 18 Ed. 4. 19. 
not to be ſearched into too nicely, fo2 ſome of them are P. n 3 4 
good, tho they could never have any reaſonable Com- 1 Co.) Baker -/ 
mencement, but Glage hath wꝛought it elf into a Law. STING. 

Holt Ch. Juſtice. This is a good Cuſtom and well plead- 1 rorh 1555 ag 
ed, and quoad the Cuſtom, the Caſes in the * Dargin * 1 Leon. 142. 


were cited; and that the Mano? of leading ad libitum Fey 115 
ſuum is good. See Ralt. Ent. 617. b. 3. Cro. 441, 664. 1 Cro. Gs. 
1 Cro. 4 Hs e e. . 35 


— 2 2 n Juſtice, The Inhabitants of a Hill, tho' ! 18 5 11 85 
they are only Tenants at Will, may, by Uirtue of a f lo-! Roll. 56. 
tal Cuſtom, claim an Eaſement : and they all agreed, that t Ed. 4. 29. 
a Paſſage over the Water was of the ſame Nature as a 18 Bd. 4. 3 
- Highway, and that a Ferry is £02 the common good. Dyer Ae 
13 Rep. 33. 
(2.) Adjudged that the Plea in Bar is ill, fo? the De- * 255 
kendant cannot alter the Paſſage without a Licence from the 22 H. 6. 44 
King, upon an Jnquiſition returned on a Mrit ad quod? Naur. N 20. 
damnum, fo2 the Subjecks have no Right to paſs over the 
Bzidge without the Leave of the Defendant, 'tis like the 
Cale of a new Tay afligned oz laid out, which will not 
_ juſtify the Stoppage of the old Way. | 1 Cro. 266. 
3.) Reſolved, that the Plaintiff cannot have this Aﬀion, 1 Danv. 782. p. 3. 
becauſe the G2ound of it is fo a common Nuſance, fo? ; Sm "WI ws 
which an Acton will not lie, unteſs there is ſome ſpecial ce. 
Damage alledged, o2 where the Party grieved can have no 
other Remedy ; but in this Caſe the Plaintiff had not de- 
Llared upon any particular Damage, but generally, that 
he had loft the Liberty of the Paſſage, &c. and therekoze 
this Action will not lie; and chiefly to avoid Multiplicity of 7 bn. se. 
Actions; koz by the fame Reaſon that it may be bꝛought by ; or . 
the Plaintiff, it may be maintainable by every Perſon paſ: Mace 380, --: 
fing that Wap, and fo2 Authozities in this Point the; 3 p. 
Caſes in the + Pargin were cited. OY 
And per Holt Ch. Juſtice, This Cuſtom, upon which this aon. cle 
Aﬀion is bzought, conſiſts only in Diſcharge of Payment tts in 9 IN 
of Toll, and not in my Right of Paſſage by the Inhabi- 
Ce | 


tants ; 
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18 Ed. 4. 3. b. 
1 Cro. 418. 


| Roll. Abr. 553. 


tants; fo2 it appears ta be a very ancient paſſage to alt 


People, and the Inhabitants of 1. ittleport had nor the at 


lage quatenus Inhabitants, but as the King's Subjets, 
fo) 'tis a common Palſlage. 

Allo this Cuſtom did not conſiſt in compelling the De⸗ 
kendant to keep a Ferry-boat, becaule he is obligen to do it 
without any Cuſtom of the Gill; therefoze it plainly i ap⸗ 
pears that this Cuſtom conlifts meerly in Diſcharge; and it 
was never doubted, but that ſuch Cuſtoms are good. 

Belides, this Charge on the Dekendant is not without 


ſome Recompence, faz he hath Toll of all People, except 
the Inhabitants of Littleport ; UNE the Cale in 3 3 3 Cro. 569. 


ficient Recompence to cha irge the jÞarſon with Keeping a a 
common Bull or Boar. 


And as concerning ſpecial Damages ſufficient to main- 
tain an Action on the Cale. it was refolved, that if a Digh⸗ 


wap is ſo ſfopped, that a Wan is delayed in his Journey a 


little TUhile, and by Reaſon thereof he is domnified, o 


ſome impoꝛtant Affair negfefed; this is not ſuch a ſpecial 
Damage fo2 which an Action on the Caſe will lie; but a 


particular Damage to maintain this Aﬀion ought to be di⸗ 


reit, and not conſcquentiai; as foz Inſtance; the Lols of. 


his Dole, 02 by ſome cozpozal Hurt, in fatling into a 
Trench in the Þighway. 
Beſides, ik the Dekendant had extoꝛted any Money of 


the Plaintiff, oz of any other Inhabitant of Littleport, fo2 


Toll fo2 his Paſſage over the River, in luch Caſe an Ac- 


tion would have laid fo2 Caking the Poney contrary to 
the Cuſtom, becauſe there is no other Remedy, as it was 
adjudged in the Caſe of the Inhabitants of Southwark, ci- 


ted in 1 Inſt. fo. 56. a. 
Judgment was given * the Defendant, that the Action. 


would not lie. 


DE 


EN 


DE 
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Beake werſus Kent. Trin. 3 W. & M. B. R. 
i ne Kot. 377 „„ 
15 SSUM PSI Tagainſt the Defendant as Erccutrix , Mod. 6 
2 to I og Kel | Where an Executrix 
on thꝛee ſeveral Bonds, at the Suit of thꝛee Perſons, and en. 100 
that ſhe had Allets in her Hands only to the Ualue ok 5s. ; Dar. 473. p. +. 


The Defendant pleaded in Bar thzee ſeveral Pd ©en! Jutg 


ments, and that ſhe 


liable to thoſe ſeveral Judgments. 


The Plaintiff replied ſeparately to each Judgment, (viz.) 
That one Þalf of the Money recovered on each Bond was 
moze than was juſtly due from the Teftato2; and that the 
]Alaintiff in each Action was willing and had offered to ac 

cept the other Moiety of the Defendant in Diſcharge of the 
Uholc, and upon Payment thereof to releaſe the ſeveral 
Tudgments, and that the Dekendant had ſufficient Aﬀets. 
ultra thoſe Judgments were ſatisfied to pay the Plaintiff, 
and concludes ſeverally after Pleading the Matters as a- 

kozeſaid, (viz.) That the Defendant judicia prædicta decep- 

tive, & ca intentione ad defraudandum & decipiendum the 
Plaintiff, had kept the ſaid Judgments on Foot, 
The Defendant rejoined generally maintaining Her Bar, 

that ſhe had not Aﬀets ultra, 22 traverſed quod ipſa 88 

"I icta 


Judgments obtained againſt her as Executrix up- wad not Aſſets «/tra, 5 
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dicta (the Defendant) deceptive & on” tenen ad: FRY 
fraudandum & decipiend' (the Dlaintiff) de damnis ſuis 
prædict' de judiciis prædict' ſeu corum alteri exonerari feu 
relaxari diſtulit & adhuc differt aut judicia prædict' ſeu co— 
rum alterum in ſuis robore & vigore permanere adhuc permit- 
tit ad deſraudand' & decipicnd' (the Plaintiff) de damnis 
ſuis prædictꝰ modo & forma prout, & c. 
And upon a Demurrer to this Rejoinder, it was ſhew⸗ 
ed fo? Cauſe, that the Oefcndant ought to have rejoined 
ſeverally to every Judgment, and not to include all thre 
Judgments in one general Traverſe; becauſe it muſt be a 
great Diſadvantage to the Plaintiff to take Iſſue thereon, 
fo2 if he ſhould join Iſſue upon the Fraud in all the JuTg- 
ments, and if one ſhould be kound not to be kept on Foot 
by F raud, the Tſſuc would be againſt him; and on the other 
Hand it would be no good Iſſue to plead generally, that judli- 
cia prædict' ſive eorum alterum was continued by Fraud, 
and therefoze it was inferred, that the Defendant ought to 0 
* 1 Roll, Abr. 802. have made * ſeveral Traverſes. _ 

z Oro, Ha: Sed per Curiam, the Rejoinder is good, becauſe the Tra- 
verſe was, That all or any of the Judgments were kept 
on Foot by Fraud; and if Iſſue had been joined, that all 
the Judgments were kept on Foot by Fraud, and it had 
been found, that one of them alone had been kept, &c. by 
Fraud, this Iſlue had been found for the Plaintiff, becatiſe 
1 Plea was Falſe in Part, and fo2 that Reaſon the whole 
is falſe; therekoze this general Fon of Pleading could be 


3 no Diſadvantage to the Plaintiff, (as is pretended) fo2 he 


3 Cro. 139. might have taken Jſſue, that all were continued by Fraud, 
9 Rep. 108. ©? elle he might have ſingled out one of the Judgments, and 
Send, katzen Iſſue upon that alone. 
: Keb. 43, The Plaintiff ſecing the Opinion of the Court, pꝛayed 
AL = Leave to diſcontinue. which was granted. 


Killigrow werſus Sayer. Trin. I W. & M. Cc B. 


Ror. 365. 
2 Vent. 29. HE Caſe, fl. Sir William Killigrew the Plainti iff be: 
: in an Aden of Co- ing Vice-Chamberlain to Catherine Queen Dowager, 


che Breach is not well it WAS agreed between him and the Defendant Sayer by 
atigned. © © Certain Articles under Hand and Seal, fo2 the Sale at the 
F Office, by and with the Conſent of the Queen, and 
that the Plaintin during his Life, 90 the Agreement . 

£- 


3 
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Defenvant and the Conlent of the Quicen, Gould hold, have, Cro. Jac. 209, 3802 
enjoy and receive all the Pꝛolits of the ſaid £/flice as fully as rang 82 30 5678 
the Plaintiff then enjoyed the ſame, (viz.) the pcarly Penſi- 2 Salk. 466. 
on of 2001. to be paid by the Queen during the Life of the“ Mod. 234, 235. 
Plaintiff, and his yearly new Year's Gift of 1201. fo? his 
Life, and alſo the ycarly Fee and Livery being 661. per ann. 
and allo the Salary and Board Wages out of the Cofferer's Of- 
fice, being 1301. per ann. amounting in all to the Sum of 
5161. per ann. 02 thereabouts, all which 1 the ſaid Geozne 
Sayer do engage my felt, that the ſaid Sir CHAM ſhall en- 
joy and receive during his Life; and that J will receive no 
Part thereof until akter the Death or the ſain Sir William 


1 85 Killigrew. 


Upon theſe Articles, an Aﬀion ot Covenant was bought, 
in which the Plaintiff ct kozth the whole Agreement in his 
Declaration, and averred, that the Queen did conſent to all 
Things therein contained, and that he in Perkozmancethere⸗ 
ok did ſurrender the ſaid Oftce into the Hands of the Queen, 
and that the Dekendant by his (the JAaintiff's) Pꝛocurc⸗ 
ment was admitted thereto, & officium illud una cum profi- 
cuis eidem officio ſpectan' & pertinen' abinde hucuſq; tenuit 
& gaviſus fuit & adhuc tenet, and 7501. of the Salary and 
Board Wages belonging to the laid Office fo? 6 Pears, end- 
ing at Mich. 1688. ad feſtum illud ſecund' conventionem & 
Agreament' præd' Georgii Sayer præd' Will' Killigrew ſolubi- 
les devenerunt & ſolvi debucrunt quas quidem 750 l. aut 
aliquem inde denarium idem Will'us non recepit & præd 
Georgius licet ſxpius requiſit', &c. eidem Will'o nondum 
ſolvit ed ill' ei ſolvere, &c. _ 
The Defendant pleaded, that he hath always hitherto 
permitted the Plaintiff to receive yearly all the Pꝛofits of 
the ſaid Office accoꝛding to the faid Agreement, abſq; hoc 
quod præd Georgius a tempore confectionis ſeripti agrea- 
menti præd' hucuſq; aliqua proficua præd' officio Vicecame- 
rarii prædict'ꝰ pertinen vel ſpectan' recepit vel gav iſus fuit & 
hoc, 8 
Upon a Demurrer to this Plea, the Dekendant had Jiidg- 
ment in C. B. that this was a good Bar to the Action; and 
now upon a Writ of Erroz bꝛought in B. R. upon that 
Judgment, it was inſiſted fo? the Plaintiff that the Plea was 
no Anſwer to the Seach laid in the Declaration, fo? that” dem Entr. ; 7, 
was, that 7501. was in Arrear, and that the Defendant {01594 
had not paid it; but the Traverſe was, that the Defendant - $i. 175. 


had not received any Thing, which is no Anſwer to Mie = b. 66 bg. 


—_— 
— 
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Econre for rac be. To which it was anſwered fo2 the Defendant, that the 
Patter on which the Plaintiff inſiſted was frivolous, and 
no Beach of the Agreement, becauſe the Oefendant did 
not oblige himſelk to pay the Fees, but only that he would 
not receive any of them, but permit the Plaintiff ta enjoy 

them; and fo2 ought appears to the contrary, the Plaintiff 
might have received them if he would; fo2 he hath not al- 
ledged, that he demanded them of the Queen, 02 Done any 
Thing towards the receiving them; and therefo2e if there 
was nothing moꝛe in the Declaration which amounted to 
PBzeach, it would have been ill in it ſelf, 

But the Counſel fo2 the Plaintiff in the oziginal Action 
inſiſted, that the Allegation in the Declaration, (viz.) That 
the Defendant had held and enjoyed the ſaid Office, toge⸗ 
ther with the Pzofits thereunto belonging, was Matter of 
VB2each, and poſitively alledged; and therefoze ought to be 
anſwered, and the Plea is a direct Traverſe of this Mat⸗ 
1 which is the Bzeach, if any at all is alledged. 

But per Holt Ch. Juſtice, and Juſtice Eyre, there is no 
Breach alledged in this Declaration; and therefoze the 
Judgment quod placitum ſufficiens, &c. ought to be re⸗ 
verſed, and a new Judgment given quod narratio inſuffici- 
ens in lege exiſtit; and then the Plaintiff may begin a- 
gain. 

Two other Judges of a contrary Opinion, (viz.) fo? af- 
firming the Judgment as it was: Nota; the Court of 
Common Pleas was of Opinion that this Agreement did 
not bind the Defendant Sayer to pay the Money, becaule it 
was only, that he would not receive any of the Profits. 
| Sed Holt Ch. Juſtice and Eyre doubted of that Matter; 

but they all agreed, that the Plaintiff muſt ſhew fo? 
Breach, that he could not receive the Boner ok the Queen. 


e Ihe King werſ#s Gately. 
S C I  PON a Potion to quaſh an Order of Seffions made 


Sethons cannot make fo2 the Diſcharging one Green an Appꝛentice from his 
in Ordercocicharge Apprenticeſhip to one Gately, upon the Statute * 5 Eliz. 
Comb. 353. 5. c. there were two Exceptions made to the Over. 
* ;Eliz.c. 4-Par-35- (1.) That it appeared to be an oziginal Oꝛder made at 
the Seſſions, whereas by the Statute the Parties in ſuch 
Caſes ought firſt to apply themſelves to a Juſtice of Peace, 


and if he cannot compound the Matter, then he is to 15 
1 | c 
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the Hater to appear at the next Semons; but by this Oz: 


der it doth not appear that any Application was made to 


the Juſtice, as directed by the Statute, &c. 


_ (2.) This Ozder is not under the Seals of the Juſtices, 
which is expꝛeſly required by the Statute. 

And per Curiam, both theſe are material © Dekects in the 
Ozder, and therefo2e it was — 


The King Ver ſt AS Rove. 


dee being granted to reſtoꝛe John Rowe 00 the 


> Office of Swo2d-bearer of the City of Briſtol; upon 
the Pluries the Mapoz and Burgeſſes make this Return 


1 Saund. 51 


Mandamus, Gt. 


Where the Court wat! 
not judicially take 
5 Notice of the Rever- 


ſetting koꝛth the Cauſe of the Amotion, &c. And farther, fl of an Outlawry. 


that on ſuch a Day, befoze the Mandamus, &c. the (aid 


John Rowe was, amongſt others, indiſted fo2 High Trea- 
ſon, & quod taliter ſuperinde proceſſum fuit, that on {uch 


remains ſtill in full Foce, by Reaſon whereof he is per- 
ſona inhabilis to have the ſaid Dffice, 


1 Show. 288. S. C. 


Comb. 145. 8. C. 


— Day, &c. the ſaid Rowe was outlawed, which Outlawr y 


And now it was moved fo2 a peremptory Mandamus, 


oz that the firſt Part of the Return was not ſufficient, 
&c. and as to the Outlawry, the Recon of the Reverſal 


_ thereof was now p2oduced, which was upon a Writ ot 
Erro in B. R. fitice the Return of the Mandamus ; and it 


was inſiſted, that by this Reverſal the Dilability was re- 
moved, and that the Court, upon Giew of their own Re- 
-  £92d, would ex officio take Notice of the Reverſal of the 


Outlawsy, becauſe in this Cale the Party had no Day in 
Court to plead it. 


But the Court would not take Notice upon Qicw of Curia. 


the Becozd, that this was the ſame indi#ment and the 
fame john Rowe who was returned outlawed, fo2 this Ke⸗ 
verſal 1} ight ve of another Ontlawp upon another Indick⸗ 
ment, and by another Perſon of the faine Name; and it 
muſt appea - judicially ts the Court, that the Jnability ls 
removed, beloze the Court will grant a peremptory Man- 
damus; therefore they ädviled Rowe to take out a new 
Mandamus, and therein to recite the Outlawy, and the 
URevertal tbereok; which was accodingly done. 


Blake 
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Blake & al werſus Gell. Mich. I or 2 Will. & 
Mar. B. R. Rot. 146. 
Nothing fhall be af- 


Apel forRirecrwhich Cire facias upon a Judgment againſt T. S. iſſued a- 


might have been ) Rainſt his Tertenants of his Lands, &c. and on a 
pleaded tothe Action. Scire fect returned againſt ſeveral of them, they came in 
Das. H. p 2. and pleaded, that E. G. is another Tertenant, Kc. and 
Roll „„ not fummoned, and then a lecand Sci. fa. iſſued agath {f the 
x" ah ſaid E. G. who was returned Tertenant, and that he was 


an Infant under Age, &c. whereupon the Parol demurred 
ko; Infancy; and afterwards the laid E. G. attain'd to his 
full Age, and then the Plaintiff in the oziginal Action p20- 
lecutes a Reſummons againſt all the Tertenants afozeſaid ; 
and the Sheriff returned them all ſuinmoned by Name; 
aud there was Judgment on the Scirc tacias, by Default, 
againſt all of them. | 
And now upon a Writ of Erroz bzought on 1 J udg⸗ | 
ment, the Erroz aſſigned in Fact was, that E. S. (one ok 
the Tertenants returned upon the Sci. fa. and alſo one 
who was returned to be ſummoned upon the T{rit of 
Reſummons) was dead befoze the Day of the Return of 
the ſaid Wirit, 
And in this Writ of Erto2 all the ſurviving Terte⸗ 
nants, and alſo R. S. Son and Heir of E. S. deceaſed, joln⸗ 
ed, and in the Writ all this Batter was let kozth, and 
the Title of R. S. as heir by Deſcent; and the Erroz was 
aſſigned by all of them jointly. 


Aud upon a Demurrer two Objettions were made againſt 
this Writ of Erroz, 
(1.) That the Uirit would not lie, becauſe of the 
Laches of the Plaintiff himſelf, fo2 he might have pleaded 
it upon the Return of the Uirit of Reſummons, and ha- 
ving neglefed that Dppoztunity, he ſhall never after afiign 
the fame Matter fo2 Erroz; fo2 tis a Rule, that nothing 
3 $072 $47: Hall be atfligned fo2 Erroz which the Party might have 
3 Cro. 739 + pleaded to the Action, and had a pꝛoper Time ſo to do; and 
do pode this the Caſcs in the * Margin were cited. 
+ Ball Rep. zol. (..) That in this Caſe there were ſeveral Writs of 
— Sci. fa. ut ſupra, and therefoze the Plaintiffs cannot all 
join in ane Uirit of Erro2; and it hath been adjudged, 
that where ſeveral Writs of Sci. fa. iſſue againft ſeveral 
Tertenants in ſeveral Counties, upon one and ve ſame 


* 3 Oro, 25 


—_ 
* 
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Judgment; thoſe returned upon the on e Carit cannot tale 
Advantage of any Errod in the Pꝛoteedings on the other 
Urits, io! the Actions are ſeveral; and ſo it was adjudg⸗ f Cro. 517. 
en in T Angell and Cooper's Caſe. Bae * 5 F 
zut per Curiam it was adjudged that the TUrit was pan g = 

well brought, and the Erro well alngned; and as to the the Penh nou 
fir} Objeckion it was anſwerev, that the 13! älntifk had no the Tertenant: 
Time to plead the Matter; fo2 by the Death of E. S. (one 

ok the Tertenants) bekoze the Return of the Urit of Ro- 


SE >—_——— — — —— ä — 


ſummons, all the Pꝛoceedings on the Sgi. fa. were diſconti— 


nued, and the Parties out ak Court, and fo had na Time 
to plead any Thing afterwards; and the Death of one opus bg. 
Tertenant puts the whole without Day; and fo2 that,): 
Holt Ch. Juſtice cited the Caſes in the Margin. 
And as to the ſccond Dbjeftion, the Oifference is where 
the ſeveral UWirits of Sci. fa. iſſue into ſeveral Counties, 
there the Law is ut ſupra; but in the principal Caſe the 
laſt Sci. fa. is only ſupplemental to the firſt, and then both 
make but one Aﬀion. 
And fo? theſe Reaſons the Court gave J udgment fo? the 
| Plaintiff in the TArit of Erroz, and ſaid, that the De⸗ 
kendant Gell muſt bzing a new Sci. fa. againſt the Ter⸗ 
ren, f02 the old CUrit was put without Day cauſa qua 
upra. 


"A D E 


Comb. 177. S. C. 


DE 


Term. Sand. Hill. 


3 Will. & Marie, in B. R. 


| Cudli verſus Rundle. Trin. 2 Will. & Mar. 


B. R. Rot. 646. 
| 4 Mod. 9. S. C. (ASE, &c. wherein the Plaſntiff declared, hs he 
| xcepiion ina Deed, was poffeffed 5 die Martii anno 36 Car. 2. of an 


Where 'tis good. 


Houle in Taviſtock in the County of Devon, pro 
1 Show. 310. S. C. 


quodam termino annorum tune & adhuc ventur. 
x Dane. 201. p. 26. MD being ſo poſſeſſed demiſed the laid Þouſe by Jndenture 
to the Dekendant fo2 ſeven Years, by Uirtue whereof the 
Dekendant entered and was poſſeſſed ; and being ſo poſ- 
leſſed, and the Plaintiff likewile poſſeſſed of the Reverſion, 
pro & durante termino prædicto primo mentionat. the Defen- 
dant on ſuch a Day ignem ſuum in domo ſua prædicta tam 
negligenter & improvide cuſtodivit quod domus a totaliter 
combuſt' & ruinat. fuit, &c. 


The Dekendant pleaded, that the Plaintift Non demiſit 
per indentarum prædict. modo & forma prout, &c. and there- 

upon they were at Iſſue; and by a ſpecial Uerdit it was 
- found, that the Plaintiff did demiſe by Jndenture to 
the Defendant a Meſſuage o2 Tenement called Ugbeare 


in Taviſtock, together with all Dut-houſes, Edifices and 
Buildings, except one Houſe called the New Houſe, for 


the Uſe only of the Plaintiff's Father, the Plaintiff himſelf, 
and for their Wives and Families, to live in if they pleaſe, 


but not to be let to any other Perſon W hatſoever, and at all 
+ | Times 
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Times when they ſhould not live there, to be uſed by the 
Defendant, to Have and to hold the JÞ:emiſſes bekoze de⸗ 
miled, (except as before excepted) to the Defendant koꝛ ſe— 
ven Pears, &c. and at the Time when the Fire happened 
all this New Houſe was in the Poſſeſtion of the Defen- 
nant, (ercept one Room which was in the Polleſlian of 
the Plaintiff, ) and that the Fire b2oke aut in that Part 
which was in the Polleſſion of the Defendant, which burnt 
down all the New Houle, and no moze, a and' concluded Si 

videtur Curiæ, that the Plaintiff dimiſit modo & forma, 
then he demiſed & 11 non, &c. 

The Points which were made upon this (pectal Gerdi 
Were, 

(1 ) whether this Acton will lie by the Leſſee for Years 
againſt his Ander⸗tenant. 
” 855 Ik the Gerdi hath found ſuficient to maintain the 

J 8 
Ag to the fir Point, it was argued fo2 the Plaintiff For the Thaintift 
that the Action would lie, becauſe he ts anſwerable over „ 
Waſte brought by his own Leſſoz; and the Difference is 
where the Plaintiff Hath the Inheritance, and where he is 

only a Reverſioner for Life or Years; lo in the firſt Caſe this 

Action will not lie, but it will in the laſt Cale, cauſa qua 

ſupra ; and accowing to this Difference there are many 

Caſes cited, as in the * Yargin; unto all which the Court * ro. 187. 
agreed; and therefo2e the Counſel fo2 the Oefendant did 3 Fro 4 
not controvert this Point, HE Pai Ploader 16s; 
But then the pzincipal and only Doubt Was upon the wi Jones 224. 
Wows of this Exception in the Indenture, (viz.) The: 3,5: 359 
ther by the ſpecial Exception ut ſupra the New Houſe was Lane 69. 

' wholly ercepted, oz whether it did paſs by the Oemile. 

Now as to that Matter it was argued, that this Ex⸗ 

ception was no moze than a Piivilege reſerved to the 

: Plaintiff to uſe the New Houſe fo? luch a particular Pur⸗ 

poſe as is erpꝛeſſed in the Ocmiſe, and that the Jnten- 

tion of the Party appears by the Negative ods, (viz) 

not to be let to any other. 

If it Gould be taken to be only a Tenancy at ill in 

the Defendant, pet that would be ſufficient to maintain the 
Declaration, becauſe the Subſtance is found, ( viz.) the Oe- 

mile by the dap to the Defendant, and the f Cath co, 21. 329. 
- ance between the Terms ſhall not hurt. - 3 Cro. 40. 

It was argued fo2 the Defendant, that the New Houſe was LT 0 5 
totally excepted out of the Demile fo2 7 Pears; koꝛ theſe Hob. 72. 55 
oꝛds (for the Uſe, &c.) are only Moꝛds of Deſcription __ 
and Fo, and do not qualify the pꝛecedent Part of the Exr⸗ N 
ception. D d 2 Be⸗ 


EE „ 2 · 1Vw K «‚“ Sw — 
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Beſides, if it ſhould be taken to be a Tenancy at Will 
* 2 Roll. Abr. 709. in the Dekendant, yet the * Garlance between the Decia- 


— 

e ration and Gerdick is katal. 

Curia. Sed per Curiam, By thote Tios in the Exception the 
9 1 New Houſe was ercepted (92 7 Pears, and that the Dek oe 
ye vant was Tenant at Will of the New Houſe, ant that the 7 

555 ſue was found againſt the Plaintiff; fo2 he had declared a | 


Cro. His 237- on an abſolute Leaſe fo2 7 Pears, and the Uerdit hath found | 


it a Leaſe at Will, and ſo tis nat a Demiſe modo & forma 
as the Plaintiff had declared, fo? that this is a Clariance 
in Subſtance, and not in Forn only; and they all agreed, that 
if the Plaintiff had declared againſt the Dekendant as Je- 
nant at Will, the Adion would lie, and the Plaintiff muſt 
Have recoverey, but here the V ariance is fatal; and therekoze 

Indgment was given, quod quer nil capiat $49 Billam. 


Henderſon verſus Foſter. 


elt an ea for 20 EBT upon Bond pro triginta & ſex libris. - 
and 67. the Condi 1 The Defendant demanded Oyer of the Bond only, 
0 * "WY and it was entered accozdingly, and it was in ſex triginta 
2 Salk. 462. Sc libris, and then the Defendant pleaded this Variance in A⸗ 
repo oy S. C. batement. 
1.50204 39-.--- The Platntif made an Entry of a Pꝛayer on the Roll, 
: that the Condition of the Bond mioht likewiſe be entered. 
and thereupon the Condition was entered in bæc verba, 
which was fo2 the Payment of 18 J. and then demurred to 
the Plea ; and the Dekendant joined in Oemurrer., 
And it was adjudged that this was no C{ariance, fo? that 
ſex triginta and triginta & ſex Had one and the ſame Signifi- 
cation; therekoze 3 udgment againſt the Defendant to an- 


{wer over. 
8 Knight Verſus Symms. 


alk 254.8.C. IN Ejectment the plaintiff declared for. five Cloſes of 
iv Je 8c. 1 Land Arable and Paſture, called Long Furlongs, con- 
Comb. 198. S. C. taining ten Acres, 
2 Danv. 75 5. p. 13. Upon Mot guilty pleaded the Plaintiff had a UGerdict; and 
Hectment for five ff WAS moved in Arreſt of Judgment, that the Declaration 
2 ko 4 _ was ill, becauſe the Quantity and Quality of the Lands were 
not good without di- not diſtinguiſhed and aſcertained ; fo? the Jlaintiff ought to 


tinguiſhing how ma. Haye ſet foꝛth how many Acres of arable Land, and how 


ny of the one and 


the: other: many of Baſture diſtinälp, ſo as the Sheriff might certainty 
5 So know what to deliver upon the habere facias poſeſſionem. 5 

Wen 18. | 
Style 194, 202. | I And 


11 Rep. 55. Cro. Car. 414. 1 Cro. 126, 179, 555, 573. 2 Cro. 435, Wicks w. Sparrow, in Point. 654. 
3 Cro. 235. Yelv. 117. 3 Leon. 218. Sid. 295. 1 Sid. 229. Het. 146. Litt. Rep. 301. Palm. 413 
Cre. El. 329. 


Term. S. Hill. 3 W. X M. B. K. 205 


—— — 


And fo2 this Reaſon the Declaration Was held ill, and 
the Judgment ſet aſide. 

Nota; Per Holt Ch. Juſtice, a Tirit of Erto? will lie on; c z 
a Judgment in Ejeckment quod recuperet, &c. bekoꝛe a Writ 
of Inquiry executed, fo? that 18 only as to the Damages. 


Glover verſus Cope. Paſch. 3 W. & M. B R. 
Rot. * 


IN an Action of Covenant, and the Beach allgned kap zes. 80. S. C 
ant of Repairs, the Caſe was thus: Rv ver 

fl. Copyholder in Fee made a Leaſe fo2 Pears, and ak. The Surrendree 6i 
terwarBs ſurrendered the Reverſion to A. B. wha lurren- the Reverſion of Co 
vered likewiſe to the Plaintif; and the Defendant who te, Hob may 
was the Leflee aſſigned his Term to 1.58. befoze any AC- againſt the Leſſee up- 
tion b2onght ; and after the Alignment of this Term the on an expreſs Cove- 
- Plaintiff, who was the ſecond Surrendꝛee of the Rever- dun gel 25 "£6. 
fion, bꝛought this Action of Covenant againſt the Deken⸗ Show. 284.5. C. 
dant, the o2ziginal Leſſee, upon his erp2eſs Covenant to Dr, , 
repair, &. PEN 
And upon a Demurter to the Declaration the only Que⸗ 
ſtion was, Whether the Surrendree of Copyhold Lands is 


- a Perſon within the Purview of the Statute 32 H. 8: ſo 32 Hen. 8. cap. 243 


as to enable him to maintain this Aﬀion againſt the Leſ- 

lee, by reaſon of the Privity of Contract transferred to him 

by Foꝛce of that Statute, as a Gzantee of a Reverfion 

might at Common Law; oz whether Copyhoid Lands are cc. car. 24 Plat 

within the Meaning of that Ad, it being kozmerly held » Plomer. 

they were not. 6g gant 

And after two ſolemn Arguments at the Bar, it was Liz. $ 55. 

adjudyed, per Holt Chief Juſtice and the Court, fo2 the 3 
Plaintiff, (viz.) That the Gzantee of the Reverſion of ler 92. 

Copphold Lands was within the Intention and the E- 3 Lev. 325 

quity of that Statute, which is a remedial Law, and of 

great and univerſal Ale, and abſolutely necefſary as: well 

fo2 Copyholders as others; and that by this Conftrution 

of the Statute, no Prejudice can ariſe to the Lords of Co- 

pyhold Manors ; and the only Reaſon why Copyhold Lands 

have been adjudged not to be within the JItirview of other 

Statutes Which contain general W ords 1 18, becauſe of the Re- 

ſpect to the Lord's Prejudice. 
Quod nota; fo? this is the firſt Cale which ever was ad. 

ſunged upon this Voint. 

Walwy n 


* 
1 


— — — — — 
— 
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Waluyn verſus Smith. Trin. 3 W. & NM. B. N. 
Kot, 631. 


4 Mod. 86. SC Wok! of Error on a Tudgment in an inferior Court 
2 Salk. 177. 8. 5 4 of Beco2d, and the Erro2 afligned was a long Dil- 


Diſcontinuance 


Froese - by * continuance of the Flea Which appeared on the Reco2d it 
a Verdict. ſcif, fo2 after the Plaint entered, and the Appearance of 
1 Show. 319. S. C. the Ockendant, &c. there was no dies datus, noꝛ any Court 


Carter 51. 


Contra 2 Saund 258. CEEUrNer to be held in a Quarter ok a Pear together; but 
| the Entry was, that upon ſich a Day (fo long after) the 
| Parties came into Court, & ſuperinde, &c. 
Curia. Sed per Curiam, This being after a Gerdict the Diſcon- 
$wiſt and Nor Cale, tinuante is tured by the Statutes of ſcofails, which Sta- 
47S: 656. tutes do extend to infcrio? Courts of Recozd. 
1 Cro. 5 : The like Judgment was given in this Term, in a Trit 
2 Cro. 230. of Erro2 between Boſon and Phyler, where a Oiſcontinu- 
. Abr. 48, ance was aſſigned koꝛ Erro? after a Uerdi# and Judgment 
in the Court of the City of Exon ; and the Judgment was 
allirmed in both Cales. „ ĩ · 


Boſon ver ſus Phyler. 


J xception on a Writ REF of Erro2 on a Judgment in Trover obtained 
of ECO bay in the Court at Exon, and the general Error aſ- 
e dee ligned; the Counſel for the Plaintiff in Error alſigned theſe 


1 Show. 145, 319. Errors ore tenus. 


e (1.) That the Pꝛocels throughout is dirc#ed to the 

Serjeans at Mace generally, not naming them by their 
3 5 * P2oper Names, as they ought ; ſed non aliocatur. 

5 (2.) That the Pꝛocels of Attachment againſt the Defen: 

dant was returned thus, (viz Nihil habet ubi ſummon” 

poteſt, and thereupon a Capias was awarded againſt him, 

which 1s irregular; fo2 the Return of an Attachment [s Nil 

ha bet ubi attachiari poteſt nec eſt inventus in eadem; there- 

kope ſince this Keturn was inſutlicient, the Court ought to 

have awarded an Alias Attachment, and nat a Capias ; fs? 

'tis the Return of the Attachment, and not the Award 

thereof, which muſt warrant the Capias ; fo2 that ſhall not 

iſſue, but where it appears by the Return of the preceding 

1 Roll. Abr. 680, Pꝛocels that the firſt Proceſs was ineffectual, which doth not 

Yelv. 158. appear by this Return; and therefoze the Capias is uſed in 

this Caſe as the firſt P:oceſs, which is ill, becauſe 'tis a 


Miſawarding of Pꝛoceſs, and that ls Trro? even after a 
Uerdif; ſed non allocatur. (3-) They 
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630 They had not returned any Ciiffom to warrant 
the Ale of a Capias in Proceſs, fo; that is given by the 
Statute, which doth not ertend to inferio2 Courts; and n 5. cap. e 
all the + Pꝛecedents in the like Caſes ſhew an Uſage Time Raſt. Ent. 160 
out of Yind. 

Sed non allocatur; Fo2 the Court held that both theſe 


Erro2s were cured by the Appearance ok the Dekendant. 


fo2 thereby all mean Pzoceſs was out of Dooꝛzs, &c. 
(4.) That the Entry of all the Continuances by I. i. lo. 
was generally ad quem quidem prox. Cur. venit, &c. with- 
out ſaying coram * qu bus tent. as it ounht to be; ſed non * Raft. Fat. 15s; 
allocatur; ko; that the Dies datus was ſpecial to a Day . 
tain, naming befoze whom the nert Court was to be held, | 
and ſo need not be repeated upon the Appearance. 
(F.) Foz that the Judgment was Idco concetlum eſt per 
eoſdem Ballivos in eadem Curia, when it ought to be Ideo 
conceſſum eſt per Curiam; fed non allocatur; fo; both Mays 
are gaod, it being ſaid befo2e that it was done in Court. 
(.) That there was a Diſcontinuance; fed per Curiam, 
that is helped by the Statute of Feofatls, it being after 
Verdict. 
The Judgment was atfirmtd, 


Tallant verſus Germyn. 


a E Dekendant pleaded Miſnoſmer in Abatement in Miſnoſwer, not well 
this Fon : = | ny in Abme- 

Et prædict. J. Germyn (with an n at the End) venit & 1 I Chow: 394. S. C. 
defend. &c. & dicit, that his Name is Germy (without an Comb. 188. 8. C 
n) and not Germyn, prout, &c. and upon a Demurrer to veg 1 ä 
this Piea it was adjudged againſt him; fo? that he had 3 Go 85, 198,257. 
adnitted his Name to be Germyn, by his appearing and I" 24 105. 
making Dcfence by that Name. mr 
But if he would have taken Advantage ok the Miſnoſ- 

mer, he ſhould have pleaded in this Manner: 
ys predict, Johannes Germy qui per nomen J. Germyn Rat 49. 5 
ſuperius implacitatur venit & dicit quod, &c. ang fo this 

Dekault, Judgment that the Dekendant ſhottld anſwer 

over. 


Stokeld 
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Stokeld Vc "jus Collin glon. 


Aion broaght 5 5 CTION on the Ca if an ſcveral 1200S, the frſt 
the Depoſitions of a was wecken (VI 12.) hereas the Plaintiff, lh the An- 
Winelles, tor his ance ok the Dekendant, fcrved i 15 a Conmiltoner fo2 the 


I 330 Doekendant in u certain Suit deßending between him and 
: Show. 330, 342. 1 dhe Erchs quer; the Dekendant in co: alideratione 
85K. ide pꝛomiſed to yay the Jami as much as he ſhowin 


Comb. 186. S. 


i Danv. 42. p. F. Arkrrbe £92 His Labour aud Hains therein; the other were 

„ general Prom ics in che common Fon, &c. 

bone. Ater a Gerdi fo2 the JHaintiff, and intire Damages 
given, it was obje#cv, that ſuch Damages ought not to 
Have been given, becauie the ipecial 3920mile was void, 
fo2 that à Commillioner extraordinary ad examinandum teſtes, 
either in the Court of Chancery or Exchequer, was an Ok⸗ 
ficer of the Court, in whom a Truſt and Confidence was 

: Roll. Abr 16. Fepoſed by the Commiſtion, and gught not to be at the 

Boll. Rep. 103, Momination of the Parties, and therekore the Plaintiff in 


Lacch 55. the Execution of the Commimon did no moze than what 
1 was his Outy, fo2 which he ought not to be rewarded by 
f ones hos | the Jaarty, becauſe it looks 9 litze Bzibery. 


But ädzudged per totam Curiam, that this Action well 
lies upon this Patter; koꝛ tho' a Commiſſioner is an Offi- 
cer of the Court, pet they cannot compel him to attend 
againſt his ill, and therekoze the Parties are to take 
Care to name ſuch Perſons who will ſerve therein; and 
tis reeſonable that it ſyould be at the Charge of hi for. 
whom he offictates. 
So Plaintiff had Judgment. 


Page Ver ſus Wats. 


Adminiſtrator ſued Stumpfi againſt the Defendant, as Adminiftratoz, 
9847 5 Prop 0 upon a PDꝛomiſe made by the Intettate. 
to Bonds, and con. The Dekendant pleaded two ſeveral Bonds in Bar, and 
cluded with Plent ad. Cn cluded his Plea with a general Plene adminiſtravit, 
as anode without confefling any Aﬀets to be in his Hands. 
The Plaintiff replied ſpecially, that the ODekendant had 
Aſſets lufficient, beſides what would latisky the ſald two 
Bonds. 
1 And 
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And upon a Oemurrer to this Replication, per Curiam, 
the general Concluſion of the Plea in Bar hath waived 
the ſpecial Matter of the Bonds, thercfo2e the Plaintiff 
ſhould likewiſe have replicd generally, and not ſpecialty, 
ut ſupra. 

But no Counſel appearing fo2 the Ocfendant, and the 
Tflue offered being fo2 his Advantage, and he refuſing it; 

The Plaintiff had J udgment. 


Tucker verſus Hodges Trin. 3 Will. & Mar. 
. 5 B. R. Rot. 465. 


N Replevin, &c. the Dekendant made Conuſance as Bai⸗ Where- all the Af. 
liff to A. B. and C. fo2 Rent arrear of a Fee-farm, and ſemente of « Leate 


lets out a Title from the Crown by a G2ant from the 


for Years ought to be 
ſet forth in the Plead. 


Lord Hawlcy, and the reſt of the Truſtees fo2 Ring Car. 2. ings 


named in the Statute fo2 diſpoſing Fee- farm Rents, accoꝛd⸗ 
ing to the Pꝛoviſion thereof. 

The Plaintiff replies, that befoze King Car. 2. had any 
Thing in the Rent, &c. King Jac. 1. was ſciſed in Fee of 


Skinner 303. S. C. 


Cro. Jac. 673. 


the Place where, and by his Letters Patent (the Erem- 


plification whereof, as far as it concerned this Matter on⸗ 


ly, was ſhewn fo2th, and good) granted it to Sir Fra. Ba- 
con and others, fo2 ninety-nine Pears abſq; aliquo inde 
reddendo, whoſe Eſtate, Title and Intereſt therein per 
diverſas medias aſſignationes devenit cuidam Thomæ North- 
more, mo being poſſeſſed, Ke. demiſed the lame to him at 
| Will, 

— n a general Demurrer to this Replication, it 
was adjudged, that the Bar was ill, becauſe the Deken⸗ 
dant had not ſet fo2th all the mean Allignments as he ought 
in his Plea at large, fo2 he claims under them, and muſt 
be pꝛivy thereunto; and the Difference is, that where the 
Party pleading derives an Eſtate to his Adverſary, under 
which he doth not claim any Thing, there ſuch general 


Pleading is ſufficient, becauſe he hath no Beans to know 
another Man's Title: but 'tis otherwiſe "res he himſelf 


claims under it; quod nota. 
Judgment fo2 the Avowant, 


F. c | Carvell 
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Carvell Executor of Podſworth verſus Edwards. 
Trin. 3 Will. & Mar. B. R. Rot. 34. 


Where a Letter 1 upon Bond, and likewiſe upon a Jude zment due 
Licenſe is a Deſea to the Teſtato2 Dediworth. 


mt 5 OY EO The Defendant pleaded in Bar Letters of Licenſe under 
1 Show. 330. S. C. the Hand and Seal of the Teſtatoz, which were made be- 
- Danv 481. ph tween the Defendant and his Creditozs, to which the Te: 
ſtatoꝛ was a Party, reciting, That whereas the Dekendant 

had a Right in ſuch a Þoute; and it was thereby agreed, 
that he ſhould give Power to the Teſtato? to ſell the lame. 

and to divide the Money in Pꝛopoꝛtion amongſt the Credi⸗ 
toꝛs as far as it would reach; and that upon Receipt of 
ſuch their Pꝛopoztions, every of the {aid Creditoꝛs ſhould 
give the Defendant a Releaſe of all Matters, &c. befoze 
the Agreement: And it was farther agreed, that in the 
mean Uihile, and until the laid Houſe ſhould be ſold, and 
from thencefo2th after, the lald William Edwards ſhall not 
be ſued o2 p2oſecuted at Law, o2 his Perſon o2 Goods mo- 

leſted by any of the ſaid Creditoꝛs named in the ſaid Arti⸗ 
cles, fo2 any Thing paſt, ſub poena reliction. & exoneratio- 
nis debiti vel debitorum talium perſonarum, as (yall lo ſue 02 
pꝛolecute, &c. | 

The Plaintiff made a frivolous Replication, and up⸗ 
on a Demurrer to it, two Objeſtions were made to the 
Plea; firſt, that this Matter in the Letter of Licenſe con- 
liſted only in Covenant, upon which an Aﬀtion might be 
3 but it cannot be pleaded in Bar to the preſent 
(. 2.) That this is a perlonal Lien of the Teftato? only, 
9 Rep. 32. fo his Executors are not named; and it being a Penalty, 


. 'tis the lame in Mature with a Condition; and perſonal 
* 396. Conditions will never extend to Exccutors, unleſs erpꝛelly 
27 H. 8. 16. 


5 named; and to pꝛove that Matter the Caſes in the * Par-. 

Bro Sar. Mered-45- gin were titen. 
- It was argued fo: the Defendant, that this is a Relcafe 

and no Covenant, and the Moꝛzds of the Deed are general 

not to ſue at any Time, which amounts to a Releaſe ; and 

7 1 1n#-236,274- this Difference is taken in the Books, (viz.) where the 

2 Kell. Abr. 40. Reſtraint is only fo2 a certain Time, and where tis not 


= Bulft 95, 290. to ſue at all; in the firſt Caſe 'tis a Covenant, but in the 
ridgm. 117. 


„ Ard. zo, latter tis a Releaſe; and to pꝛove this, the Cales in the 
3 Cro. 352. f Margin were cited. 


] _ But 
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But per Holt Ch. Juſtice, this is a Defcaſance, and no 
Releaſe, and he cited Moor 811. and the whole Court were 


of that Opinion, and that it being a! good Dekealance is 
pleadable in Bar. 


See antea bet! ween Ayloffe and Sckrimpſhaw, the lame 
Point, fo. 63. 5 | 


Leech verſus Thompſon. Paſch. 3 W. & NM. 
iin en 


\ N 7 RIT of Erro2 on a J udgment in a ſpecial Ucrdi# Surender by Tenn 
in C. B. where the Cale 8 8 the Pleadings w o him in 


as Remainder, not good 


as followeth : without the actual 
dl. One Simon Leech was ſeiled of the Lands in Due, Ant of the Sur 


| rendree. 
ſtion fo? Life, Remainder to his firſt, ſecond and third ; Lev. 234. 8. C. 
Son, &c. in Tail, Remainder to Sir Simon Leech, (the ; Mod 296: 8. -- 


Plaintiff in Erroz) in Fee. . 


Simon Leech (the Tenant fo? Life) before he had any Il cates in Parliament 
ſue bozn, ſealed and executed a Deed purpozting a Sur⸗ 3 
render of all his Eſtate, &c. unto Sir Simon the Remain: : 8 LY 08, 135 
der Pan, which Deed he (the Tenant fo2 Life) deltvered 1 Roll. Rep. 41 
tao T. S. as his Deed, fo2 the Uſe of Sir Simon Leech; but Ga“ gg] 

it was found, that afterwards the ſaid Tenant for Life con- ; Rep. 26. 
tinued in Poſſeſſion as fozmerly fo2 5 Pears, and that the 1 20 875 
ſaid Sir Simon Leech did not know of the ſaid Deed of Sur⸗ 
render until ſuch a Day, which was 5 Years after it was 
crecuted; and that then he agreed and conſented to the 
ſame and not befo2e; and it was farther found, that within 
the ſaid 5 Years, and before Sir Simon Leech had actually con- 

ſented to the ſaid Surrender, the ſaid Simon Leech (the 
Tenant for Life) had a Son bon, who was now the Leſſo? 

of the Plaintiff in Ejettment. 
The Queſtion was, whether this Surrender was compleat 
in Law before Sir Simon Leech, who was to take thereby, 

had aftually aſſented thereto; for if fo, then the contingent. 
Remainders were deſtroyed, becauſe the particular Eſtate up- 
on which they depended was determined and gone befoze the 

Remainder could commence. 

But if the Delivery of the Deed wes only a Beginning 

of the Surrender, and an acual Allent of Sir Simon Leech 

was neceſſary to compleat it, hen the particular Eſtate was 

not deſtroyed until ſuch Aſſent made, befoꝛe which Time the 
Contingency happened, and the Remainder actually veſted 
in the Son the Leflo? 2 the Plaintiff, and then Sir Sim on 8 Af: 


e 2 | Tent 


* CO E—_y 


212 


8 — — — 


"Tam s Hill 3 W. & NI B R 


— — — — — 


ſent came too late; koz by the veſting of the Remainder 1 n 
the Son, all Pollibility of a Surrender by the I coatit tor 
Life, to the mediate Remainder Man in Fee was taken away. 
And after ſeveral Arguments in C. B. it was adjudged 
fo2 the Plaintiff, (viz.) That the Surrender was not com 
pleat by the Delivery of the Deed; but that an actual At- 
ſent of the Surrendree was abſolutely necellary to compleat it, 


and till ſuch Allent nothing paſleth out of the Surrenderoz, 


and then by Conſequence the Birth of the Son between 


the Delivery and the Allent of the Surrendzee, did befiroy 


the Poſſibility of the Surrender, and no Relation of Time 


can make it good. 
But Juſtice Ventris was of a contrary Opinion, (viz.) 


That the Law will intend an Aſlent in the SUrrendee, be- 
cauſe the Surrender was fo? his Benetit; and that imme⸗ 


viately upon the Delivery of the Deed, the Eſtate paſſed 


dt of the Tenant for Life, and veſted in Sir Simon J. cech, 


and that in ſuch Caſes the Eſtate doth not remain in the 


Surrenderoꝛ, until the Allent of the Surrendzee, but paſ- 
1 immediately, and veſteth in him until an actual Diſ- 
ent. 


But the Judgment was affirmed by the whole Court of 


. 00 the Reaſons ſupra. 


= The King, &c. verſus Inhabitants of Hornſey. 


Preſentment upon 
View of a Juſtice of 
Peace, that a Way 


is out of Repair. 
1 Show. 270, 291. 
e oo 

Mod. 38. 


\ NE Buck, a Juſtice of Peace of Middleſex, pꝛeſented 

the Inhabitants of Hornſey, in the County of Mid- 
dleſex, at the Quarter-Seſſions, upon his own View, fo2 not 
repairing the Highways leading to Hornſey, which Preeſent- 
ment being removed by Certiorari into B. R. the Defendants 
pleaded Not guilty, and the Cauſe was tried before Holt 
Chief Juſtice, at the Sittings in Middleſex, and the Jury 


kound a ſpecial Uerdif#, (viz.) That the Way was out of 


2 Lev. 112. 


Repair, but that it was not a Highway, but a private 
Way. 

Et per Holt Chief Juſtice, the Uerdi# is againſt the 
Defendants, becauſe they pleaded Not guilty, upon which 
Iſſue it cannot be given in Evidence, that tis no High- 
way, but that Hatter ought to have been pleaded ſpe- 


cially. 


And he held, that where a Juſtice of Peace preſents 
an Highway upon his own View, to be out of Repair, 


I Te | | there 


n 8 — 
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there the Parties are eſtopped to plean, that it is int 
Repair. 

But the other Judges were againſt him in both Points; 
koꝛ they held this Matter might be given in Evidence upon 
the general Illue, and that the Parties might traverſe the 
Non-Repairing, tho' the Preſeatment was upon View; fo? 
that cannot be a greater Eſtoppel, than the Finding of a 
G2and Jury who are upon Oath. 

But the whole Court agreed, and laid it was ſo adjudn: 
ed by Hale Chief Juſtice, that if the Detendants plead ſpecial- | 
ly to ſuch a Preſentment, (viz.) That they ought not to re- sa 165 
pair it, they muff likewiſe ſhew who Eve to repair, 0? 
elle the Plea will be ill. 


Hawkins 1 Cook. 


2 N a Prohibition the Caſe was, Cook libelled in the Spi- Libel for ſcandalous 
ritual Court againſt Hawkins, for Defamatory Words ve ſpoken in 
ſpoken in London, (viz.) Thou had(t a Baſtard after thy 3 33. S. C. 
Husband's Death, and Sentence was given there againſt 
Hawkins, from Which he appealed, and now moved fo2 a 

Pꝛohibition, ſuggeſting that the Qoꝛds are ationable by 
| the Cuſtom of London. 

The Court doubted whether a Prohibition ſhould be 

granted after Sentence; and yet per Curiam, Cook not⸗ 
- withſtanding the Sentence may bing an Ackion in London 
fo2 the ſame Noꝛds, to which the Sentence cannot be plead⸗ 
ed in Bar; and by this Means the Party may be doubly 2 Roll. Abr. 3:0, 
puniſhed foꝛ one and the lame Thing. Curia adviſare 


Vult. 


Jones verſus Bew. 


L PON a Trial at Bar on an Iſſue directed out of Office of a Commu: 

. Chancery, the Caſe was; e 
fl. That the \D2enecefſo? of the pꝛeſent Biſhop of Lan- ag grey Rag 

daffe did by Deed grant the Office of Chancellor or Com- Mod. 16. 8. C. 

miſſary of that Dioceſe unto one Loyd, and to Dr. Jones Jace. CGE 

(the JÞlatntifif) to hold the ſame conjunctim & divilim to 11 Rep. 

them, and {0 the Survivor of them. eee N. 


Tt was agreed by the Counſel on both Sides, and made 0s 25 


a ark of the Cale, that {9 9 had been anciently and 10 Rep. 58. 
uſually comb. 305: 


. * — — K» 8 
„ —— 


„% „„ — -—- —— — — — 
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uſually aranted to two conjunctim & diviſun: and to the Jur— 
vivor of them, which apprarcd by leveral old Szants now 
produced at this Trial; and now Loyd being dead, Dr. 
Jones claimed this QOltice by Qirtue of this G2ant by Sur 
vivozſhip. | 

But Dr. Bew the p2eſent Biſhop of Landaft refuſed Jones, 
and granted this Otfice to his Don Mr. Bew, who was 
ſucd by Joncs, &c. 

And the only Queſtion was, whether this (being a judi- 
cial Office) could be granted to two conjunctim & diviſim. 

After ſeveral Arguments, it was adjudged, that this 
was a good G2ant, and the pꝛincipal Reaſon of the Judg⸗ 
ment was, becauſe of the long and conſtant Ulage, and the 
Dtfices of moſt ok the Biſhopricks | in England are and have 


been conſtantly ſo granted, (viz) to W O conjunctim & di- 
viſim, &c. 1 | 1 


The King verſus Warringron. | 


rom * ©: | Nformation againſt one of the Sheriffs of the City and 
ons 298: are % L County of Cheſter, where by their Charter they have 
Sheritl,, and one a two Sheriffs; upon Not guilty pleaded a Suggeſtion was 
Party, ..the e eee ant the Roll, (viz.) That the Defendant is one of the 
ed to the other. Sheriffs of the City, and therekoze p2ayed a Venire facias 
1 Show. 327- to be directed to his Companion the other Sheriff ouly, 
Comb. 191- 5-C. which was done, and he returned the F ury, and a Uerditt 
was had againſt the Defendant. 
And now it was moved in Arreſt of J udgment upon the 
Milawarding the Venire facias, fo; that in this Cafe, it 
ounht to have been directed to the Coroners, and not ta the 
other Sheriff, becauſe thoſe two make but one Officer ; and 


: - Jewel: Newly Jo {02 this Purpoſe the Caſes in the * Margin were cited. 


2 Brownl. Ent. 44. 14 H. 4. 34. 10 H. 4. 9. Bro. Return, 42. 1 Roll. Abr. 492. 8 l. 6. 12. 
ro. 138. Style 342. 36 H. 6. 1. 8 H. 6. 26. Plowd. pos: . 


8 But on the other Side it was laid, that in the Caſes of 
2 Mad os: Bethell, Sheriff of London, againſt Harvey, and of Rich, Se- 
b Show, 400- riff of London, againſt Player, the Venires were direßed to 


the other Sheriff alone, (viz.) in the firſt Cate, to Sheriff 

Corniſh alone, and in the other Caſe to Sberiff North alone, 

and the fame Exception taken in both Caſes, but over-ruled. 

And at another Dap, Paſch. 4 Will. it was adjudged by 

the whole Court, that the Venire facias was well awarded. 
J — againa the Octendants, 

I e 
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Gumble verſas Falkingham. 


N a Prohibition the Caſe was, (viz.) Falkingham, Rector Men: as to the Tithe; 


of H. libelled in the Conſiſtozy-Court of the Biſhop ok“ Ee 


E. fo2 Tithes of two Mills, the one a Tater-mill and the 1 Show. 281 8 © 


other a Wind-mill, and this Demand was of predial Tithes, 3 Ball. 31s 


(viz. ) The tenth Toll- diſh. | 3 
Gumble pleaded a Modus of 2 58. 6d. as to the Water- 12 Rep 5 

mill; and as to the Wind-mill, ik any Cithes ought to be 

paid, it ought to be perſonal 7 ithes, (viz.) Che Tenth of 

the Profits, and not the bent Toll-diſn. 

: Falkingham the Refo2, by Way of additional Libel, as 

they call it, replies, that as to the Water-mill, Gumble 

had added a 'Pair of new Stones to that Mill, and by that 

Means the Modus was deſtroped; and as to the Wird- 

mill, he replied, that by the Canon Law, and by the Law 

* this Land, it ought to pay predial, and not perſonal 

Tithes; and thereupon | that Court p20ceeded againſt 

Gumble. 5 

And now it was moved foꝛ a Prohibition, ſuggeſting a 

Modus as to the Water-mill, ut ſupra, and as to the 

W ind-mill, he ſet fo2th the Statute of Ed. 6. concerning 

Tithes, (viz.) That Tithes ought not to be demanded if 

not antiently paid, Gc. and farther, That if any Tithes 

were due fo2 a Mill, they are only perſonal Tirhes out of 

the clear Pꝛokits of the Mill, and not the tenth Toll- Pls, 


as was demanded. 


In the arguing this Caſe, two Queſtions Were made : 


C92 Mhether the Modus fo the Water ail was deſtroy: 
ed by the Addition ok another Pair of Stones under the 
ſame Roof. 

(2.) The other Queſtion upon which the great Doubt did 
ariſe was, what Kind of Tithes ought to be paid out of a 
titheable Mill; if only perſonal Tithes, (viz.) The Tenth of 
the clear Gain, 0! elſe predial Tithes, (viz.) The Tenth of 
all the Income in general. | | 


And the Caſes in the * Margin were cited fo the Pro- . Roll. Abr 652. 
3 and fo2 the Continuance of the Modus. 12 . . : 
1 Ro r. 641, 
2, 656. 4 Rep. Lutterell's Caſe. Contra Sir Tho. Pope's Caſe. F. N. B. 51. H. 2 Roll. Rep 34. 
1 Bell Rep. 405 2 Init, 490, 621, 652. 2 Cro. 429. 1 Brownl. 31 _ 3 
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Et per Curiam, the Modus is not Deſtroyed by the Ad 

ditian of the new Pair of Stones; but as to the other Mat— 

ter they doubted, and therekoze a Pohihition was granted 
generallp, on Purpole that the Doint map come bekoze 


them upon a Declaration and Demurrer to it, lo that the 


Matter might receive a A Determination by the 
Court. 


Mallacke qui tam, &c. verſus Speering. 

Jebt upon the Sta- wa 2 5 | | 3 
ite for felling Wit J EBT upon the Statute 12 Car. cap. 25. fo? ſelling 
without Licente ine without a Licente; the Plaintiff began his 
« Show. 337. 5. © Declaration by Clay of Recital. . 
2d cum in an ff, Pro co videlicet * quod cum the Dekendant at ſeveral 


ae * Tiines, between ſuch a Day and ſuch a Day, had ſold 
judgment res (>. TUines by Retail by the Pint, to Perlons unknown, (viz.) 
Lev. 206 fir Pints of Port and fir Pints of Claret, &c. all which 
ine was ſold to be d2ank and conſumed in the Deken⸗ 
dant's Boule, he (the Defendant) fo? all that Time being 
not authozled oz enabled in the Panner and Fon as the 
Statute in that Cate made doth pꝛelcribe and appoint, con- 
tra formam Statuti, per quod actio accrevit, &c. 
Where the Declan Apon the general Iſſue pleaded, there was a Uerdis fo? 
ban by Way of Rect, the Plaintiff; and now it was moved in Arreſt of Judg- 
tal Qucd cum, Sc. ment, that the Declaration is not poſitive, but by Tay of 
Recital only, and ſo doth not directly charge the Defendant 
with the Crime intendeg. 
Sed per Curiam, The Plaintiff had Judgment, fo2 all 
the Peecevents in the like Caſes are after this Manner, as 
in Debt upon the Statute of Tithes, G0. 
inducement to the Pozeover, Chis is an Aﬀion of Debt wherein the Ok. 
8 fence is only an Inducement to the Action; koz 'tis the 
Mon-payment of the Penalty which is the oziginal Cauſe. 
Ce bos So in a Declaration on a Bond it was quod cum the 
Sand es 4 Defendant bound himſelf; and to2 this the weden in 
5 the ef Pargin were cited. 


Jefferies werſius Legendra. 


3 Lev, 320. S. upon a Policy of Aſſurance, an all the 
3 Wows were in the uſual Form,” excepting only in 


1 Show. 320. S. C. the Concluſion theſe Wows were added: 
1 


f. The 


1 6 6 » 
225 — _ 
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The Ship warranted to depart with Convoy. 

pon the general Iſſue pleaded the Jury found a pectal Special Verdict in ar 
Uerdit, (viz.) That the Ship did depart from the Port of Feu a Poli, 83 15 
London (which was the Place from whence ſhe ſrt out) in rance. 
Company of the Convoy intended, and failed together with EY Rh m_ 
the Convoy as far as the lile of Wight, in Purſuance ak, 1 Mod. T2 975 
her Jopage awards Cadiz; and there they were ſeparated G Nod. 13. 
by Strels of Weather ; that the Convoy put into Torbay, Lev On 360468 
and the inluren Ship inte the bort of Fowey in Cornwall ; z Lev 35/258 581 
that thiee Daps akterwards, the Wind letting reg Fon on, l 2, =, 
bring the Convoy down the River, the Paäſler of the in⸗ Th DT 
_ ſured Ship lailed out of Fowey on Jourpoſe to meet the © | 
Convoy, but it did not come; and then the inſured Shin 
was ſciſed with another Stozm, fo that fie could not re- 
turn from whence ſhe came, but was duven upon the 
French Coaſt, and there taken by the Enemy, &c. 

After ſeveral Arguments of this ſpecial Cierdit the 
Plaintiff had Judgment per totam Curlam; and their pꝛin⸗ 
Lipal Reaſon was, becauſe there was no Manner of Neg- 
leck, oz other Ocfault found in the Maſter of the Ship; 
but it appeaed he had done all in his Power to keep Com- 
pany with the Convoy ; and tis erpꝛeſly found, that he 
_ departed with Convoy from his firſt Port, which anſwers 
the Wows of the Policy; but it would have been other- 
wiſe if any Fraud oz Neniei had been ſound in the Ma⸗ 
ſter of the inſured Ship after His Departure, notwithſtand⸗ 
ing he departed out of the firſt {Po2t with Tonvoy ; fo2 the 
Meaning of the Uio2ds (warranted to depart with Convoy) 
are, that the inſured Ship ſhould keep Company with the 


Convoy the Ds Gopage, if poſüble. 


bi James Sith! s Caſe. 


dams to reſto2e him to the Place of Alderman of Mandan to rflace 
the City of London; upon the Return thereof Ser- Adenau $f ale c. 
jeant Pemberton thus argued fo2 him: 2h ty of Londen. 
fl. That a Corporation is an artificial Body compoſcy e 5 
of divers conſtituent Members ad inſtar Corporis humani, che 263,274 8 C. 
and that the Ligaments of this Body politick 02 artificial, The Degen or 
Body are the Franchiſes and Libertics thereof, which c: rporation. 8 
bind and unite all its embers together, and the whole Lem 515 
Frame and Eſlence of the Copozation confiſt . 
and when a Quo warranto 18 125 agalnſt a Cozpoꝛa- 
F tion. 
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tion, the CUrit calls it a Franchiſe, which it is very pꝛo- 
perly. 


- Ed. 4. 5.6. Chat every G2ant of a Franchiſe hath a Condition ta- 


 Citly annered to it by Law, the B2each of which Condi⸗ 
tion will abſolutely determine the O2ant, 


2 Ed. 2.28 That there are ſeveral Judgments in Quo warranto, 
15 ; 1 1875 and this appears in the Books cited in the * Margin on 
Lei 19. ſcveral Occaſions, 
Co. Ent. 527 | 


That a J udgment in a Quo warranto © quod capiantur d- 
mounts to the fame Ching as a Judgment quod capiuntur 
in the Indicative Mood, like the Judgment in Debt quod 
recuperct, which is the lame with quod recuperat, which 


appears by the Foun of the Entries, and by the Caſes 


+ Raft. Ent. 54. CIfeD in the + Margin. 
Co. Ent. 538, 589. 


9 Rep. 98. 15 Ed. 4. 7 Ryley 277. Maynard's Ed. 2. 16, 24. 


And that by the Judgment againſt the Cozpozation, 
(viz.) That it be ſeiſed into the King's Hands, the Body 
politick is diſſolved. 


This is only Part of the Argument of the Serjeant ; 
cætera deſiderantur. 


D E 


DE 
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Bruges ver ſus Searle & al. 


N T reſpaſs fo2 impounding his Sheep, the Defendant Preſcription for Com 


mon of Paſture for 


The Plaintifk replies, and p2eſcribes ko: Common 3 55 


of Paſture in the Place where, &c. fo2 all his Sheep : s 
Levant and Couchant on his Tenement in Edisborough, 


[ juſcified Damage-teafant in his Freehold. 


as appurtenant to his laid Tenement. 
And Iſſue being taken upon the Pyeſcription, there was 
a ſpecial Uerdi# to this Effet, (viz.) That the Plaintiff 


had Common of Paſture there, fo2 all his Sheep prout 
(the Plaintiff) interius placitando allegavit ſed iidem Jura- 


tores ulterius dicunt, that the Plaintiff hath Common 
there as well for all other Cattle Levant and Couchant on 
his Tenement, as fo2 Sheep, as appurtenant to his ſaid 
 Cenement, &. 

The Queſtion was, Whether the Plaintiff had not 


foiled in his Preſcription fo2 Common of Sheep only, when 


he had Common koz all other Cattle likewiſe , fo2 a P2r- 
ſcription is an intire Thing, and caunot be divided, as 
the Plaintiff hath Done in this Caſe. 


But per Curiam, this is a general Gerdick fo2 the 2 Les. 25: 
Ptaintif, becauſe the Jury have kound, that the Jslain- Se. 727 


tifk had Common, &c. prout allegavit, and all the Matter 
ound akterwärds is Surpluſage and void. 


* Heber 


. 
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Nevertheleſs as to the Doubt intended, the Tone 7 be⸗ 
ing willing to ſettle it, delivered their Opinlon, (viz.) Chat 
upon the whole catter, the Glerdick was found fo2 the 
1-laintfff, fo2 that the Action was only fo2 impounding 
Sheep änd thereto!e the Plaintiff might well abzidge his 


ꝛelcription as to them only, fince nothing elſe was in 
; Biownl. 1 Tho- n ; and the finding that he had Common for other 


good d. Jokuton. (Cattle doth not falſify his Preſ; (cription, but ſtands well 
wich it. 


Tye” plaintiff had Judgment. 


The King verſie James and Thomas. 


ue Copies of . Þ Nformation againſt the? Defendants for Perjury, f62 that 
davite taken befor they ſwo2e by Affidavits filed on Recozd in the Common 
good Evidence to Dleàs, and taken befoze the Commiſſioners in the Coun: 
proveaPerjury,with- try, that they were never arreſted at the Suit of T. S. who 


out the Commullioner 1, brought an Action againſt them In that Court, and han 


beng prev ad e Judgment by Default, and a Writ of Jnquiry erecuted, 
* Show. 397- 8. C. all which they ſet aſide upon the ſaid Affidavitsz. Dy 
- At the Alliſes bekoze Juſtice Eyre in the Oxford Circuit, 
the Copies of theſe Affidavits were pꝛoved to be examined 
by the Oziginals on the File, and were produced in Evi⸗ 
dence by the Pꝛoſecuto . 

Againſt which it was objected, that it was no Evidence, 
unleſs the Commiſſioner who gave the Dath was pꝛelent 
to p2ove, that the Defendants were the ſame Perſons wha 
made Affidavit befoze him; and thereupon this Queſtion 
was adjourned fo2 the Opinion of the Court. 

Et per totam Curiam, the Copies ſupra are Evidence 
ſufficient without the Commillioner who adminiſtred the Oath, 


fo? otherwile ſuch a Perjury might be unpunithable. 


Ferrers verſus Miller. Hill. ; | W. & M. B. R. 
„ ee 


33 © IN Ejectment, &c. the Defendant pleaded that the Lands 


Antient Demeſne 1 in the Declaration, &c. are Amient Demeſne, in this | 
pleaded, the Defen- I em: 


dant need not ſay de- 
fondle wi * fl. Et præd ' (the Defendant) per T. S. attorn' ſuum venit 


riam. «é dicit quod tent prædict cum pertin tenentur de T. C. 


1 Show. 386. S. C. ut de manerio ſuo de A. in Com pred quod quidem maneri- 
1 Danv. 660, p. 20. , een 
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um eſt & a tempore cujus contrarium memoria hominum non 
exiſtit fuit de antiquo dominico coronz Dom' Reg quodq' 
tent præd' cum pertinentiis a toto tempore ſupradicto placi- 
tat' & placitabilia fuerunt per parvum breve Dom' Regis de 1 Brownl. 5 
Recto in curia manerii præd' & non alibi, &c. & hoc, Kc. 3 Lev. 182 
The Plaintiff demurred ſpecially, fo2 that the Defen: *r 75 
dant had not made himſelf a Party to the Suit, which | 
he ought to do by adding the Clauſe (defend' vim & injuriam 
ſuam) and relied on Littleton, Sect. 199. 1 Inſt. 127. and 
Brownl. Tit. Defence. 
Note; The Wow quando muff always be lekt out. 
But per three Judges, the Plea is well without defendit 
vim & injuriam, ko; it is to the Jurisdiction of the Court, 
and moſt of the Pꝛecedents are ſo, without making any 
Defence, and ſo is the Recowd of * Alden's Caſe.  *; Rep. 
Sed per Holt Ch. Juſtice, the Plaintiff is not obliged tas Co. 826. 
take the Plea without the Defence, às in the Caſe where 
an Outlaw2y is pleaded in Non- ability, the Plaintiff may 
refuſe the Plea, unleſs Pꝛoceſs is annerev ; but having 
accepted it, he cannot afterwards demur fo? thar . 
Judgment fo2 the Dekendant. 


The King verſus Inhabirants of Colliton. 


TPON a Certiorari to remove an Omer, it appeared 
to be thus: 
fl. Two Juſtices of Peace, &c. reciting, that upon hearing Exception to an Or- 
the Pariſhioners of Honiton, Axmiſter and Colliton, con- - der of a 5 
kerning the laſt Settlement ok one Hurley (then reſiding RY 
in Honiton) it appeared to them, that the ſaid Hurley was 
laſt legally ſettled at Axmiſter, therefoze they oꝛder him to 
be removed thither, from which Order Axwilter appealed to 
the Quarter- Seſſions, where the Order was repealed, and the 
Seſſions farther o2dered, that the ſaid Hurley ſhould be re- 
moved to Colliton, as being legally ſettled there; but 
their Ozder did not recite, that Colliton was heard upon 
the Appeal. 

And now it was moved to quaſh the laſt Part of this Oz That it was an orizi- 
der of Seſſions, firſt becauſe it was an original Order as to nal Order. 
Colliton, and ſo they are dep2ived of an Appeal which is 
given by the Statute; and the Sefltons ought only to have 
vacated the firſt Ozder, and not to have any Oꝛzder on Col- 
liton; fo2 by this Means Colliton is charged without any 


Remedy, notwithſtanding they could make it appear, that 
Hurley 


— U —ß—. x — 
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Hurley had a later Settlement in any other Parith whatſo 
ever, fo2 that this Ozder of Seffions is poſitive upon them. 

Sed non allocatur ; becauſe it appears, that Coiliton was 
a Party to the firſt Ozder made by the two Juſtices, and 
ſo by Conſequence to the Appeal; wherekoze the Seflions 
might well ſettle him upon them, becauſe by the Appeal 
Colliton was bekoze the Seſſions; ſecus if Colliton had not 
been a Party to the original Order, but mere Strangers; 
fo2 then the Seffions could not charge them as not being 
befo2ze the Court. 

That it did „ The next Exception was, that it did not appear by 
Fink neh to de kither of the Ozders, that Ele was likely ta be charge. 
chargeable able to the Pariſh. 

Sed non allocatur ; fo2 this is an Dwer of Seflions 
grounded on a Complaint concerning a Settlement by an⸗ 
other Ozder, and thereby it ſhall be intended, that Hurley 

was likely to be chargeavie, becauſe of the Controverſy be: 


tween the Pariſhes; but tis otherwiſe in an original Or- 


der, ko; there it muſt appear, that the Party was likely to 
be chargeable; but here the oziginal Oꝛder was vacated, 
therefore it cannot concern Colliton.: - ©- 
That the Caption of (3.) The next Exception was, that there was no Cap- 
che Order xas not re- tio11 ok this Ozder returned, fo2 that here was only the 
ONE Stile of the Seflions on the Top, but it was not ſaid. 
that ordinatum fuit prout ſequitur, &c. but the Oꝛder was 

diſtinck without Relation to the Stile. : 

_ Sed non allocatur, but held to be well enough. 

That i was fad, as (4.) The fourth Exception was, that the Stile was 

2u011c1a/9 Sefio- generalem Seſſionem, &c. but did not ſay Quarterialem, | * 


RY 0 the Statute is erpꝛels, direing the Appeal befoze the Ju⸗ 
3 ſtices at their Quarter-Seſſions; and this being a new Law, 
Dem aas. and a new Jurisdition, ought to be literally purſued. 


And Holt Chief Juſtice was of that Opinion, and two 
Juſtices contra; therefo2e it was adjourned to ſearch fo2 
Diecedents, and upon Search they were found to be bath 

caUays, and almoſt equally in Number. 


The King verſus [nhabirants af . 


Upon an Order of 
1 bee „wo Juſtices of Peate made an Omer ta remove 


move a poor Man. Nicholas Wells from the Pariſh of Hartheld to the 


ran 4 5 ir Purich of F ramfield „krom which Der W. alls the Party him- 
Hariſh. | NEE tet, 
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tclt, and not the Pariſh, appealed ; and thereupon the Sel⸗ 

ſions made an Ozder to return him ta the JIariſh of Hart- 

ncld, from whence he was removed; but they did not by Comb. 478, 470. 
any erpꝛels 710205 vacate the firſt Order. 

It was now objecked, that the Party himſelf cannot ap- 
peal, becauſe the Appeal is given only to the Pariſh ag⸗ 

grieved, and not to the Party removed. 

Sed non allocatur; fo2 per totam Curiam, the Party may 

appeal as well as the Pariſh. 

(2.) The next Exception was, that this is an oziginal 
Owner or Seſſions; and belides, it doth not vacate the firf 
Ozder, fo? the Sellions is only to vacate. o2 aftirm the firſt 
Ozder, and not to make a new Ozder. 

And Holt Ch. Juftice was of that Opinion, but two The Sefſons Order 
Judges againft him, fo2 that the Seftions Ozder doth va- 9 (ae 2 
cate the Ozder of the two Juſtices by Implication, becauſe by Implication. 
it o2ders the contrary, and that is ſtifficicnt in this Cale; 
and upon their Opinion the Ozder was confirmed. 


— 


The ang verſus Berry. 


INdictment upon the Statute 5 Eliz. fo? exerciſing a Return of a Cern 
Trade in a Bozough, not being bound Apprentice to 757 remove nn ins 


dictment for exerci- 


it; and upon a Certiorari to remove it into B. R. the ſing a Trade not be- | 


ns Mayoꝛ made this Return, (viz.) Humillime certifico quod ing bound Appren- 


tice, not good. 
ad Seſſionem pacis, &c. per juratores præſentatum exiſtit quod Conb. 263. 8.6 


billa ſequens eſt vera, (viz.) Quod predict. Berry did exerciſe, 
&c. omitting the Clauſe Juratores pro Domino Rege præ- 
ſentant quod, &c. 

The firſt Exception was, that Billa ſequens eſt vera is 
naught; ſed non allocatur as to that Part of the Re- 
turn. 

(2.) Erception was, that here is no Bill at all; for. 
tis not ſaid, that it was preſented by the Jury. 

Sed per Curiam, this is no Return to the Certiorari, 
fo2 the Writ commands to return an Jnditment, but this 
is none; therefoze they could not quaſh it, neither would 
they ſuffer this Return to be filed, becauſe it was inſuti- 
cient ; wherefoze the Mayo? was 02dcred to amend the Re- 
turn: Et per Curiam, a Return quod humillime certitico 

is not good. 


Jones 
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Jones verſus Hill. Trin. 1 Will. in C. B. 77 
Wintord's Office. 


3. Lev. 268. 8. C CTION on the Caſe by the Succeſſoz of a Cicar 


5 a Ver / bꝛought againſt his Þ2evecefſo2 fs? e who 


! Danv. 207. p. s. by Taking a ſecond Benefice with Cure, &c. had loſt this 
Uicarage ; upon Mot guilty pleaded the Jl intifk had a 
Gerdict; and it was now moved in Arreſt of J üdgment. 
that this Action would not lie, but that the P20per L Zemedy 
was in the Spiritual Caurt. 
Godolph. 153, 249. But after a long Debate the Plaintitf had J vogment; 


2 Bulli. 227. theſe Caſes in the Margin were cited. 


3 Bulſt. 91, 92, 153. 
11 Rep. 49, 72. Trin, 12 II. 7. Rot. 69. Paſch. 13 H. 8. Rot. 126. Hill, 15 H. 8. Rot. 306, 


Hill 15 Jac. Rot. 474 


Furſden wage Moor. Hill. 3 Will. & Mar. 


B. R. Rot. 364. 
2 Vent. 214. The | RIT of Etro? on a Tudgment in Ejcament in 
Report of this Caſe C. B. the Caſe was thus: 
18 o fl. In Ejectment the Plaintiff declared upon two De⸗ 
Comb. 190. miles of ſeveral Lands by ſeveral Parties, but laid only 


In Ejectment upon ONe Habendum, (viz.) Habendum tenementa prædicta ſo de- 


e ee and one niſed by the akoꝛetaid ſeveral Parties fo2 ſeven Years - 
abendum, good, red- 
Lend, fingula fingus. and lays in his Declaration, that the Defendant entered 
into all the afozeſaid Tenements, & ipſum (the Plaintiff) 
a firma ſua prædicta (in the ſingular Number) ejccit expulit 
& amovit. 

The Erro? afligned was, that the Declaration was ill 
fo2 Want of another Habendum, fo2 that the Gerdick is 
general; and tis incertain to which Demite this lingle 
Habendum regten. 

But per Gun tis well enough, reddendo bi neula ſin- 5 


gulis. 
Layer verſus Hobbs. 
Where the Plaintiff ” Reſpaſs, &c. Herbam dep aſcendo & ſolum & fundum 
ihall have full Cots, I carucis ſubvertend. & in flo fodiendo & cum terra inde 


where not, the Da- 
mages being under project. aquæ curſum ſuum obſtupand. per quod clauſum 


3 ſuum inundat. fuit, &. 
1 | Apon 


— I — — Ft — 
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Aßpon Not guilty pleaded, the JZlaintif had a Gerdi 

and 2d. Damages; and the >econvary reruting to tax any 
Coſts more than the Damages, it was now moved, that 
the Plaintiit might have full Colts as in other Caſes, 

Et per Curiam, pon Gieb of the Sta tuͤte, the Blain⸗“ 22, 23 Car. 2. cap - 
tiff ſhall not have full Cafts in this Caſe, fo2 that it was {**c 15 
within the very C229ws of the reftraining Clauſe, which als 35 
lows no moze Coſts than Damages, if the Damages are 
under 40. quod nota. 

J3ut in the Caſe of Colethurſt and Hay CS, Hill. 5 W ill, Salle. 208. 

B. R. Rot. 374. which was Treſpaſs fo Chating his © Skin. 666. 
Sheep, and that he (the Dekendant) ad loca ignota cos ab-? 1 1 1. 
duxit & elongavit; after a Gerdick fo2 the Plaintiff and 2d. Keb. 21, 247. 
Damages, he had his full Coſts upon a Potion, pinct- * Tx” 
pally upon the Wop Abduxit, which is the ſame in Signi- 5 
fication with Af ortavit. 4 Mod. 378. 

And lee Ravi 4.87. Treſpaſs fo? thꝛowing down Stalls _ 25 4 24. 
in a Market, full SO per Curiam, tho the Damages ; 


, Were under 40s. 


—— 


Jones verſus Bow. 


PO N a Trial at Bar in Gjeament. the ſole Quettion The Plaintiff was not 
7 was, if Sir Robert Carr was attually married to La- lange prove = 
bella Jones, by whom he had Iſſue, and under whom the 3 
Plaintiff claims. | pPpiritual Court, that 
The Defendant, by Way of Anticipation to the Evi- _— 5 
dence, which the 12laintiff was about to give, moved the TemporalCourts will 
Court, that the PDlaintiff ought not to be allowed to pꝛove co Credit 8 
a Marriage between them, becauſe there was a Sentence ane vhilt 
in the Arches, upon a Suit bꝛought againſt her cauſa jacta- | 
tionis maritagii; by which it was decreed, that there was 
no Harriage between them, but that they were free one of 
another, and that they might marry ſeparately, which they 
afterwards did, 
And this Sentence was now offered in Evidence by the | 
Defendant's Counſel, as a Bar to conclude the Plaintiff 
from any Pꝛook of the Marriage, unleſs he could ſhew that 
the fame was repealed, = 
And upon Debate the Ceurt were all of Opinion, that 
this Sentence, whilſt unrepealed, was concluſive againſt 
all Datters precedent, and 5 Tempozal Courts muſt 
| 18 give | 


rr „„ . —e)¹e . —V—T H — © 
—— Ow — — 
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give Sredit to it untit tis reverſed, it being x 2-1 Batter oi 
meer Spiritual Torniance, 


And hereupon the bY autift Was nanfuit. 


Chevely wer ſis Bond. Fill. 1 Will. & Mar. 


B. R. Rot. 307. 
4 Mod. 105.'S.C. Ction on the Caſe on a Bill of Exchange bought a 
ern phage gaäinſt the Drawer; the Dekendaut ple eabed, that the 


on a Billof Exchange TCatiſe ok Action did not accrue ot any Time within ux 


brought againſt the Pears ante exhibitionem Billæ. 
Drauer. 


* Show. 341 8. . Che Plaintiff replied, that He and the Dekendant are 
: Dany. 78 p. 14 and were Merchants, and that this Bill of Exchange was 
upon an Account between them concerning Merchandlle; 
and farther, that the Dekendant was beyond Sea, (viz.) 
in Barbadocs, fo2 all the Time akter the Cauſe of Aftion 
accrewed, until ſuch a Day when he returned, and that he 
commenced his Action within two Pears after he returned 
to England. 
There was a frivolous Rejoinder and Surrejoinder. 
and thereupon a Demurrer; and in this Cale it was ad 
judged as kolloweth: 
6ĩ:!!!! Chat Bills of Exchange for Value received are 
ton, ſo. 3. the like not ſuch Matters of Account as are intended by the Cr: 


Judgment. ' ception in the“ Statute of Limitations. 
1 Mod. Rep. 70, 71, (2+) That by the Exception in the Statute concerning 
269, 270. Merchants Accounts, no other Aittons are excepted but As⸗ 
1 Sid. 465. tions of Accounts. 
de. Cro. Car. 334, (z.) That the Defendant's being beyond Sea was no 
ee. Excuſe, becauſe the Plaintiff might have filed an Oziginal | 
2 Saund. 124. an him, 62 taken out a 1.atitat. See the Statute 4 & 

5 Annwx. 


The King verſus Roberts. 

» a TG, N an Information againſt Roberts the Ferry-man over 
be accumulated, but L the River Mercy, which parts Angleſea from Carnar- 
aſingle Offenceought vonſhire in Wales; it was laid generally, (viz.) That this 
by 2209 _ was an ancient Ferry Time out of Mind, and that 1d. 
4 Mod. 100. S. C. was the uſual Rate fo2 the Paſſage of a Man and Hozſe, 
Comb. 193-8. C. 7d. fo2 20 Cattle, 2 d. fo2 20 Sheep, &c. and that Ro- 

” berts being the common Ferry-man between 7 Septembris 


2 Anno 


— — 
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Anno 2. and the Day of erhivitin: J this Iukoꝛmation, injulte Roll. Abr. 88; 
oppreſſive & deceptive cepit & extorſit de diverſis ligeis & Tes 565 
ſubditis Domini Regis ignotis tg the Attoꝛney General, pal⸗ 1 Lev. 38 
ſing that Way, diverſas denariorum ſummas exceden' an- Proſe, 10 20 OY 
tiquam Ratam & pretium pro paſlagio & tranſportationc 2 
ſuis & averiorum fuorum, videlt, pro paſſagio & tranſvor- 
tatione cujuſlibet perſonæ cum equo ſuo 2 d. & pro quivui- 
libet 20 Catallis 2 8. & fic ſecund' ratam prædict pro ma; Ort 
vel minort numero averiorum, &c. - 

Upon Nat guilty pleaded the Defenvant was found 
guilty, and now it was moved in Arreſt of Judgment, 
that the Information was too general and incertain, be— 
cauſe it did not alledge, that any particular Perſon, 0? 
any certain Number of Cattle were kerried over within co 380. 
the Time laid in the Inkozmation, neither div {ft menti⸗ 12 1559 
on any particular Perſon from whom the extaꝛted Bates 
were taken, which it ought to do, that the lingie CZOffrnce 
might certainly appear before the Court. 

And after great Deliberation. the whole Court was of 2 Cro. 6 %%—. 
that Opinion; and per Holt Chick Juftice, in every ſuch In⸗ Johnſon's Cate. 
formation, a a lingle Offence ounht to be laid and aſcertain- 
ed, becauſe every Extoztion from every particular Perſon 
is a feparate aud diftinit Offence; and therefoze they ought | 
nat to be accumulated under a general Charge, as tis done 
in this Cale, becauie each Offence requires a ſeparate 
and Ddiffint Punithment accozding to the Quantity of the i co. 438. 

Offence; and tis nat poſſible fo2 the Court to pꝛopoztion 1 
the Fine o2 other Punichment to it, uniels tis ſingly and Sl 
certainly law, 
'Tis true all Informations of the Exchequer are general, 


as this is, but the Realvn is, becauſe they are {02 certain 
Wenalties. 


Judgment was arreſted. 


Vaughan verſus Lewis. 


HIS was a ſpecial Adian on the Caſe, bꝛought a- Objection to the Re. 
gainſt the Defendant fo? a falſe Return of a Manda- 010 Sogn: is 
mus, fo? admitting and ſwearing the 1laintiff Bailiff of che Plaincig Bail cs 
New Radnor in Wales; in which the {Plaintiff declared, Corporation. | 
that the Borough of New Radnor was an ancient Boourh | 
Time out of Bind, and 1285 he (the Plaintiff) on the 
firſt Day of Ofaber Anno 3 W & M. was, acconing to 


[02:0 26 — 


—_— 
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the Cuſtom there uſed, cholen Sal ilk ok the laid L020u8h; 


then he lets to2th the Mandamus direſted to the Bailiff, 
Alder men and Burgeſſes or the laid Bozough, and avers, 

gät the Dekende nit was at that Time an Aiderman, and 
that it belonged to him do wear the 10 laintifk; but that 
he Rs Doekendant), in nomine of the Bailiif, Aldermen 


and Bürgeſſes of the laid Bozeugh, cauſed a falſe Beturn 


to be made thereto, (viz.) That the Plaintiff was never . 


tlected Balliff, ubi revera, &c. per quod, &c. 

Cyis Cauſe was tried beioze Holt Ch. Juſtice, at 
the Sittiugs in Middleſex, and at the Trial the kollow⸗ 
ing ©Objczions were made by the Counicl (02 the De⸗ 85 


kendant. 


(1.) It appeared by the Charter bꝛoduced, That this 


was no Bozough Time out of Wind, as tis laid in the 
Declaration; fo? the Charter was granted by Queen Eli- 


zabeth, und they were incozpozated thereby by the Name 
of Bailiff, Aldermen and Burgeſſes, which was a new 


Name then given; fo that the 181 aintiff cannot be cho- 
len acco2ding to * Cuſtom Time out ot Vind, as he hath 


| alledged. 8 


Sed non allocatur; {02 the Charter recites, That this 
Was an ancient Borough, and fo? ought appears the Chyar- 


ter is but a Confirmation, and not a Ocltruttion ol their 


ancient Cuſtoms. 


(2.) The next Objetion was, That it appe cared upon 
the Evidence, that the Plaintiff was choſen 29 7ber An- 


no 3. und not upon the firſt Day of October, as tis alledged 


in the £cclaration ; and 'tis laid, that he was eleſted ſe- 
cundum conſuctudinem on the firſt Day of October, which 


is not lo, becauſe the Cuſtom to chooſe, &c. is upon the 29 


Day of der, and lo the Plaintiff hath failed in the Cuſtom, 


klo the Day is Parcel thereof. 


Sed non allocatur; becauſe the Day is not material, fo2 
that the Plaintiff hath pꝛoved himſcit to be choſen upon the 
cuſtomary Day, (viz.) 29 7ber; fo the Day in the Occla- 
ration is but Fo2m, and being laid bekoze the Aﬀion brought 


tis well enough; but it had been otherwiſe, if the Plain⸗ 
tiff had laid the right Day in his Declaration, and had 


proved Himſelf choſen upon a wiong Dap, fo2 there he 


would have failed of the Cuſtom; but here he hath p2oven 
| himſelf duely choſen befo2e the Aion brought; io that there 


is a Difference where the Election is rang, but the Day 
laid Right, and where A Election is Right, and the Day 
laid Clrong. 


FEET 6.) The 


2 — —— ar 
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| ET. The next Objetion was, (viz.) Tt was ai{evged, 

that the Dekendant cauſed the kalle Return to be made in 
nomine of the Bailiff, Aldermen, &c. but the Defendant 
Þ20veD, that it was by Conſent of fir other of the Coꝛzpoꝛa⸗ 
tion; therekoze the Action ought to be joint, and not ſeveral. 

Sed non allocatur ; becaule he could not prove that this 
Conſent was in a legal Common Council, oz that ethers 
of the Cozpozation were ſummoned thereto. 

Then the Plaintiff was put to pꝛave that the Dekendant 
cauſed the Return to be made, which he div in this Ban. 
ner, viz) Be proved that the Dekendant was pertonally 
ſerved with an Alias mandamus; and thar he told the JIct- 
ſon who ſerved him with that Writ, that he would take 
Care a Return ſhould be made; and farther twa Rules of 
Court were pzoduced, (viz.) one [02 an Attachment againſt 
the Dekendant fo2 not making a Keturn, and the other to 
dilcharge that Rule fo2 an Attachment upon Payment or 
Coſts, and appearing to the Action, &c. 

And this was admitted to be good Dꝛoof as to that 
Matter, and the Plaintiff had a Uerdift, 

But there was the following Clauſe in this Charter, Show. 258, 364 
(viz.) That any Officer in futuro to be choſen, &c. non Com 197. 
diutius remanebit in officio, &c. quam infra burgum prad' 
vel libertat' & francheſias inde cum tota familia inhabitabit, 
&c. and it appearing, that the Plaintiff, when he was cho 
ſen one of the Common Council, (cut of which the Bai- 
lif muſt be choſen) was a Foreiguer, it was pꝛetended, that 

his Office of Common Council. Han was void by this 
Claulr, and \o not qualified to be elected Balliff. 
This Matter was reſerved and referred to the Opinion Not dwelling within 
of Holt Chief Juſtice, who declared his Opinion was fo2 Borough, 152 good 


Cauſe to remove a 


the Plaintiff, and that this Clanſe was declaratozy of the Nan, but it doth not 
Cominon Law; and that the not inhabiting infra the Bo- determine his Office. 
rough, &c. was a good Cauſe to remove a Member; but 

that it did not ipſo facto determine his Office without an 

actual Amoval; and mozeover, that the Defendant ought 

to have returned this ſpecial Matter, and not as he yay 

done, (viz.) nunquam fuit electus. | 


Jentreer verſus Jenkins, 
I Slow: 349. 8. C. 
Wher e N 
N an Acton of Treſpaſs, &c. the Defendant after full a 8 
Dekence made, (viz.) Venit & defendit vim & injuriam & iii, and mutt 


quando, &c. pleaded that the Nen was an Alien, &c. Re 9 1 
—. | — | | | And 3 Lev. 182. orgy 


—U p ̃ 2 2 — 
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And upon a Demurrer to this J5lea, it was he i ill, be 
Catiſe the Dekendant after he had made a full Deferce by 
the WMozds quando, &c. cannat plead in £ Aainpilitee that 
the Plaintiff is an Alien bam, &c. but that in wth Cate he 
cught to gs no farther in his Dekence than vent & defen- 
dit vim & injur, omitting Quando, becauſe by that 1 
Litt. Sect. 15. the Dekendant hath admitted, that the Jotaintiff bath a Ta: 
-” Br Defence, 21% pacity to ue; and to pꝛove this Hatter, the Calfs in the 
Rait. Ent. 252-b. * Margin were cited. 


Bridges verſus Horner. 


In 'TreſpaG with a [| Reſpaſs, &c. upon Mot guiſty pleaded, there was a 
Continuand», where 1. Gerditt foz the Plaintiſt; and it was moved in Ar. 
dne pes kkſt ok Judgment, that the Declaration was ill; fo2 it was 
Comb. 193. 8. C fo2 crefing and continuing 300 Perches of Stone Walt 
2 Dany. 9 P. 12 gn the Soil of the Plaintiſt, 2 April Anno 2 W. & M. 
tranſgreſſion præd' quoad continuation' muri præd' a 20 die 
-Februarii Anno primo W. & M. uſq; diem exhibitionis Bil- 


læ continuando, fo that the Continuance is laid fo2 one 
Pear befoze the Commencement of the Treſpaſs, and in- 
tire Damages being given, all is void. 

Sed non allocatur; fo this Continuando being fo2 a 
Time bekoꝛe the Commencement of the Treſpaſs, is ſcnfleſs 
and void, and it cannot be intended, that any Damages 
were given fo2 that Matter, which in it ſelf is vold; 
therefo2e the n had J udgment, 


Me Corporation of Plymouth verſus Collings, 


2 Dany. 221. P. 5 EBIT foꝛ d Penalty of twenty Pounds, bzought by the 


Penalty, the Plaintiff Cozpozation qui tam, &c. upon 1 p2ivate Act of Jar- 


| 9 3 Coſts. liament concerning the New River Water brought to Ply- 
9 


„„ mouth; the Action was bꝛought againſt Collings fo? divert- 


Cto. Car. 559 ing the Water courſe contrary to the Statute, 
10 Rep. 115. 


ro 9p 115+: ©" Oo Nl debet pleaded, the Plaintiffs had a Uerdit at 
Co Boe 163, 164. the Alſtles; and the Queſtion now was, Whethcr they 
3 Lev. 374- ſhould have Coſts upon a Recovery on this new and petal 
: eo. 7 12: Statute; and after Deliberation it was held per totam Cu— 
Wee ee 5+ riam, the Plaintiffs ſhall have Colts, becauſe here was a 
120088 * OV certain Penalty given to certain Perſons, and ſo within the 


1 Lutw. 200, 201. | ls Rule 
2 Iaſt. 289. | 
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ule fo2 C Toſts; but 'tis otherwics where the Penalty ic; 
incertain, oz where tis given to a common Jinfouner; and 
ſo it was adjudged upon a Recovery on a pꝛivate At of 
Parliament between the * Cozpozation of Cutlers and Ruſ- * Mich. 5 Wilt, 
lin, that the Plaintiffs ſhould have Coſts, becaute the Pe⸗ Shin. 46; 


nalty was given to a certain Perſon; but tis otherwile Comb . 
Where given tg an K nkozmer. 


Petr verſus Inhabitants of w ingfcild. 


'PON a Certiorari to remove an Ower of Seſſions, Whether tho Juſtic*s 

the Caſe appeared to be thus, (viz.) A. B. wa jg ate Power i _ 

bound Apprentice to T. S. accozding to the Statute, who we nuts of _ he 

died within the Term, and having made his Laft Tai, Maſter. © 

did thereby conftitute Pett to be his Executor, who refuſey * ow. 405. 8. © 
to receive this Appꝛentice, and thereupon the Dellions 

made an Over upon Pett, ta take and receive the Appꝛen⸗ 

tice, and to maintain him ka; the Reſidue of the Term. 

The Queſtion was, Whether the Juſtices of Peace $i. 216. 
have any ſuch Power as to compel an Executor to pꝛobide . 38 
fo2 the Apprentice of his Teſtator, when it doth not appear 5 Lev. 5 7. 
that he had Aſſets, and in Caſe of an Dyer (as this is) the Raym. 65, 67. 
Erecuto? hath no Remedy; but if it had been in the Caſe 3 14. 372: ,, 
of Covenant, there the Exccuto? mi ight have pleaded Plene 1 1 
adminiſtravit, and fo helped himſelt. 

And the Court inclined againſt 1 Power of the: 3 U- 
tices; {cd adjournatur. 


The King verſus Rogers. 


Onviction befoze a Juſtice of Peace upon the Statute Upon a Convidion 
againſt Dcer-ſtcaling, removed into B. K. by Certio- b. Deer fieaing, rho 
rari, and confirmed by the Court; and now it was moved r 


Fieri facias. 
fi? Execution againſt Rogers upan this Conviition, and he 3 Daun 30s p é. 
han it by a Fieri facias ; and it the Sheriff ſhould return 


ulla Bona, then a Capias agalnſt the Body; quod nota: 
and ke toe Statute 13 Car. 2. cap. 10. 


Bus 


— 
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Buſh cer ſus Coles. 
e Ovenant againſt the Aſſignee of the Leflee upon an 
mount to a Reicrva- Indenture, Dy which the Ilaintift demiſed a certain 
not: 8 & c Wellliage te the Leſſec ka; fo many Pears (excepting ſuch 
Valk. 16. S. C. a Room) With free Libert of aſſage, Ingrels, Egrels 5 
2 Danv. 52. p. 1. und Regrets, thꝛo' ſuch other Rooms of the demiſed JI2c- 
miſſes, unts the Room excepted, xc. 

The Leſſee aſitgned the JÞ2emiles, Cc. and the Alugnee 
ſtoppd the Paſſage e, &. c. and this was aſſigned fo2 Beach 
of the Cavenant. 

1 Es And alter argument it was reſolved per totam Curiam, 
Dier 2:0. that this Exception amounted to a Reſervation, it being a 


1 And:12: Thing newly created, and not in efle bekoze, (Viz. ) a Way 
Wen 279. do Paſſage. 


Style 406. Mow upon a Reſervation an Aion of Covenant will 

lie, as where Rent is reſerved Covenant will lie upon 
C10. le. 637 the Cos of Gclervatlon, without any FIDE Woꝛds of 
e 590: Canaan. 


The Plaintiff had Judgment. 


Chapman verſus Derby. Hill. 3 will & Mar. 
n Rot. 156. 


hof and 1 "RROR of © Judgment in C. B. in au Aſſumpſit, 5 
e T8 wherein the Plaintiff declared as Adminiſtrator to 
1 S. and lets fo2th, that the Defendant Indebitatus fuit 
Fund , idem (the Plaintiff) in ſo much Money, by him (the De- 
Sce poſten 33 L[endant) received to the Plaintiff's Ute as Adminiſcrats? 
| TY Wh 1475 of T. S. and objecked, that the Pꝛomiſe was ill laid. 


Sed non allocatur; lo the Ki udgment mas affirmed, 


Culliford ver ſus 8 


* 23 H. 6. cap. 15 


a HIS was an Acton upon the Statute . 5 H. 6. 
wa. brought ageinſt the Mayor of Dorcheſter, fo; a falſe 


of a Member of Par. Return of Sir Robert Rapicr to be a Burgeſs fo? that Place, 


liament. 


whereas Mr. Trenchard was duly cleed to lerve in Par: 
1 Show. 353. S. C. 
4 Mod. 129. S. C. liament. 
Comb. 194. S. C. 1 


The 
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The Action was brought in h. R. by Bill, by a common 6 Mod. 61g. 


informer qui tam, &c. ko the Penalty of 404. after the 
Time given by the Statute to the Party chaſen, and not 
returned, was elapled, 

And at the Trial at the Niſi prius, a Cale was made and 
ſtated fo2 the Opinion of the Court ok B. R. by which it 
appeared, that this Return was made 3 March amo 2 
Willi. and that the Bill was not filed within a Pear after 
the Return; but that the Latitat, which was the Pꝛaceſs 
on Which the Dekendant appeared, was ſued out pond the 
Pear after the Dfence committed; ann hereupon two Que⸗ 
ſtions were made. 

(..) If this Informer, to whom all the penalty is given 
by the ſaid Statute 2 1 H. 6. is ſtich an Inkfoꝛmer as is in⸗ 
tended by the Statute * 31 Eliz. which reſtrains Infouners * 
to erhibit their Ations within a certain Time, (viz.) Where 
the Penalty is given to the King, then it muſt be bꝛought 
within two Years; and if to the King and Party, then it 
muſt be bought within one Year after the Offence com- 
-(2.) Tf he ould be taken to be an Inkozmer within the 
Statute 31 Eliz. then whether the Suing out a Latitat 
within the Year is a {ufficient Commentement ok the Ation 
within the Meaning and Pꝛoviſo of that Statute. 


31 Fliz, cap. ES 


And as to the firſt Queſtion, Juſtice G. Eyre was Clear « Cro. 5 


ok Opinion, that this was Caſus omiſſus out of the Statute 
31 Eliz. becauſe here the Penalty was given ueither to the 
ing alone, noz to the King and Party, but to the Party 
himſelf alone, and therefo2e he held that this Aqion might 
be maintained akter the Pear; but Juſtice Dolben doubted, 
&c. 

Sed per Holt Chief Juſtice, There is a Difference where 
the Penalty is given to the Party alone, and none to the 
King; koꝛ in ſuch Cale 'tis clearly out of the Statute 31 
Eliz. dut here by the Statute 23 H. 6. there is a Penalty 
| of 40 l. given to the King, as well as 401. to the Party 

orieved ; *tis true, they are ſeparate, but that makes no 
great Difference from a joint Penalty to the King and fo 
the Party; fo2 upon this Statute of 23 H. 6. the Party 
might have bzought his Action qui tam, Kc. for 801. and 
the King ſhould have a Moiety; but the other Judges 
Datibted of that Matter. f 
As to the 2d Queſtion, thee Judges held clearly, that 

the Suing out a Latitat within the Pear, was a ſufficient 
Commencement ak the Suit to fave the Limtation of 
th Time. 
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Time, becauſe the Latitat is the Oziginal of B. R. and 


Nov 71. map be continued on REeco2D as an oziginal Crit, &c. ann 
1 8 bs. +43 it hath been adjudoed, tpat the Suing out a Latitat within 
l , , the Cine, 1s ſufficient to prevent the Jncurring of the 


Statute of Limitations, 

Sed per Holt Chief Juſtice, This Afton is fo? a Penalty 
given by a Statute, to2 which the Plaintiff might have 
brought an Attion of Debt by Oziginal in this Court, be- 
caule the Statute gives the Action; and there is a Diffe- 
rente between a Civil Anton and an Action given by a Sta⸗ 
tute; fo? in the firſt Caſe the Suing out a Latitat within 
the Time, and continuing it afterwards will be lufficient; 
but in the other Caſe, if the Party proceeds by Bill, he 
ought to file his Bill within Time, that it may appear fo. 
to be upon the Reco? it (elf. 


But the Plaintiff had 3 Judgment, and —— a 
Ut of Erroꝛ was bꝛought. 


Parker werſus Harris. Mich. I Will & Mar. 
B R. Rot 27.1 
4 Mod. 76. S. C 


. RROR of a Judgment in C. B. where the Cale was 
„ 53] as followeth: 

1 Salk. 262. foe Harris bought an Aion of Debt againſt Parker, and 
elan of Rent dellated upon two Demiles of one £ Pefſuage, two Gar: 
x 18 J. per Aunum, is a DLNS, QC. and laid the firſt Demiſe 1. May 35 Car. 2: 
vo 558 8 of the P2emiſſes ſituate, lying and being in & ſuper accli- 


e vitatem de Hampſted (Anglice, the Riſe of Hampſted-hill) 


3 Lev. 193 Habendum fo? 7 Pears, from 25 March befoze, ren⸗ 

Ste, (. 512-544: Dang 18 J. per Annum Kent, payable quarterly, and laid 

; Int 123. the ſecond Demiſe de al. meſſuagio ſituat. ut ſupra, upon 

Sid. 226. the lame 25 March Anno 35 Car. 2. Habendum ad volun- 
Ry tatem & quamdiu ambabus partibus placuerit reddendo the 

Mo 695 Vent oz Sum of lawful Money of England, ad ratam, 

+ Oro. 439. Anglice after the Rate, of 181. per Annum, During the 


Continuance of the laid Demiſe laſt mentioned, and ko: 
99 l. Rent arrear upon the ſeveral Oemiſes, &c. this Ac- 
tion was now brought. 

The Defendant pleaded, that tempore dimiſſion. pradid. 
ſuperius fieri ſuppolit. the Plaintiff nil habuit in tenementis 


prædictis cum pertinen. unde ſupponitur dimitton. ill. fieri & 
--NOC; OCs 


The Plaintiff replied, quod diu ante tempora prædick. 
ſeparal. dimiſſionum, &c, ſcilicet 13 dic Novemb. Anno 26 
: J. Gar. 2. 
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Car. 2. the Lord N otton demiled to Harris one Piece of 
Parcel of Land, together with an ancient Veſluage and 
Barn thereon, being in Hampſted prædict' in Com' prædict', 
unde the Pꝛemiſſes in the Declaration are Parcel, Haben- 
dum fo2 41 Pears, (the Lord Wotton adtunc & ibiden ha- 
ben' plenam poteſtatem jus & titulum to make the laid De⸗ 
miſe fo2 41 Pears,) per quod the Plaintiff entered, and 
was poſſeſted, and being fo poſieſſed 1 die Maii ann. 35 
Car. 2. dimiſit ten'ta prædicta in parratione mentionat“ modo 
& forma prout ſuperius narravit * & hoc parat cſt vcriticare OO Ong 4 
unde petit judicium. the Country, Wo 
Apon a general Demurrer to this Replication, the 
Plaintiff had Judgment in the C. B. and now the Crro2s 
alligned were as follow: 

1. That the Reſervation of the Rent upon the ſecond 
Demile, (viz.) ſecundum ratam 181. per ann. was a void 
| Reſervation, becauſe it would be a Means to multiply Ac- 
tions without J2umber, fo2 that the Leffee might being an 
Action of Debt fo2 Rent fo2 every Hour, there being no 
certain Time 02 Day appointed fo2 Payment, WE 

(2.) That the Venue laid, (viz.) ſuper acclivitatem de Accliviras is not 4 
 Hampſted Hill is naught, becauſe acclivitas is not a Place wege aka 
krom whence any Venue can ariſe, 15 AK 36. 

And afterwards in Nichaelmas-Term following, the 6 H. 7. 3. 
Judgment was reverſed fo2 the Erroꝛs afozeſaid, but moze ? ?“ + 3: pl.. 
eſpecially fo? the firſt Erroꝛ; fo2 the Court held ſuch a ge- 
neral Reſervation of Kent to be void fo? the Reaſons 
ſupra. 

But then it was inſiſted fo2 the Plaintiff, That the 4 Judgment is an 
Judgment might be reverſed quoad the ſecond Demiſe on- are Thing, and 


cannot be reverſed or 


ly, and that it might be atirined quoad the firſt Demile affirmed in Part. 
which was well laid. 
Sed per Curiam, The Judgment is an intire Thing, and 1 Rep. 42. God- 
therefoze it could not be reverſed in Part, and affirmed in ce, 
Part; but if 'tis erroneous as to any Part, the intire n Roll. Rep. 32, 73. 


Judgment muſt be reverſed : and ſo it was | in this Caſe, 


Rogers * Cock. 


HE Plaintiff brought an Action on the Cale as Admi- 1 Salk. 10. S. C. 
niſtrator, and declared on 4 ſeveral Pꝛomiſes, of which . pings cane; 


3 were laid to be made to the Jnteſtate, and the 4th was a the tame Aclion. 
general Inſimul computaſſet between the Plaintiff and then Sbow. 366. 8. C 


Dekendant, ok Matters in the Plaintiff's own Bight. 4 Pl 
— Ld The 


—  - 1 


W 3633 


236 5 Term Ppaſch. 4 W. & M. B R. 


i Roll. Abr. 29. 


5 The Defendant after an Impärlance > pleaded a frivolous 
Egg 1 . lea in Abatement, and tt TCUPEN the Zlatntiff demurred. 


Cro. Jac. 330. And upan opening the Caule, the Court ex offic:o abaten 
a the Bill, koz that it appeared on the Kecozd it leik, that 
2 Sik. 473 the ſever al Demands in the Declaration were incompat ble, 


and could not be joined in one and the ſame Adian, fo? it 
regutres ſeveral Judgments, and of diſtinct Matures. 


Howard verſus Pitt. Trin. 4 Willi. 


1 Salk; 201 S C. 


. | Reſpaſs againſt tive Defendants, and likewiſe againſt 
Dade de ace Pitt, and the Hlaintiftf recovered 1 500 l. Damages; 


Chamber was abated the Defendants within the Pear bꝛought a UWirir of Error 
by the Death of the 


ine the worn, lu the Exchequer-Chamber, which depended there almoft thꝛee 


« Remitticuy muſt be YEATS, AND within that Time th2ee of the Plaintiffs in Er- 
entered, veherwilethe ke died, ſo that the Writ of Erro2 was abated; and there- 
be malt ae Upon the Plaintiff Howard immediately took out a ſpecial 
- x Show. 402. S. C. Capias (reciting the Matter afozeſaid) againſt Pitt and the 


33 mM other two who furvived; and thereupon Pitt was taken in 


Execution. 
And now the Court was moved fo? a Superſcileds to the 
| ſpecial Capias, fo2 that the Pꝛoceſs was irregular, =» 
(..) Becauſe the Ca. fa. contains in it telk ſufficient N 
Matter to found a Superſedeas, ko; it recites the Judg⸗ 
ment to be obtained three Years paſt againſt the Dekendant 
Pitt and five others, and that a Urit of Erro2 was bought 
on that Judgment, and that three of the five Plaintiffs in 
Error were dead, by which the Uirit of Erro2 abated; and 
that Pitt and the other two lurvived, ſo the Execution went 
againſt them, &c. 
Mob by this it appears, that the Plaintiff ought to ſue 
out a Scire facias to revive this Judgment bekoze he can 
take out any Erecution thereon, becauſe he hath hewn that 
„„ the Judgment was obtained almoſt three Years ſince. 
See (aus Cale in (2.) The Ca. fa. ounht to be joint againſt all fix Defen- 
21 . ez. dants, becauſe the Judgment is joint, 02 at leaſt a Sci fa” 


Sid. 351. ought to be ſued againſt the Survivors. 
i Reb 92. 123. 


2, Reb, 30% N. B. 207-3 Cro. 367. Theſ. Brev. 18. Brownl. Jus: Writs, 11. 


Where the Coun 2 (3;) That no Execution can go out of this Court, be- 
r . Seele, CaUTe there is no Rcmittitur entered on Record; and until 
where not. ſuch Remittitur 1s entered, the Reco remains in the Ex- 
chequer-Chamber, notwithſtanding the Abatement of the 

UIrit of Erroz, and by Conſequence this Erccution is 


without Warrant, fo2 there is no Recozd of any Judgment 
now remaining in this Court. On 
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On the other Side it was laid there was no Occaſion of lecuus. 
entring a Remittitur, becaule the Grit ok Erroz being a⸗ 
bated by the Death of thꝛee of the Plaintilfs in Erro?, there 


was nothing of that Patter remaining in the Exchequer: 1 And. 144. 
Chamber; and that there is a Difference in the Pꝛackice 2 d. 142. 


where ſuch a Writ of Etro? is diſcontinued, and where 
 *ttis abated by Death; fo? in the firſt Tate tis uſual to enter 
a Remittitur, becauſe the Oilcontinuance is Datter which 
appears to the Court ok Erchequer⸗Chamber; but the 
Death of the Parties doth not, and therekoze in ſuch Calc, 
that Court will not enter any Remittitur upon their Re⸗ 
coꝛd; and this was compared to a tit of Erro in Par⸗ 


liament, which by the Difſolutfon thereof is abated; and * Hob. 6s. 


this Court may pꝛocced to Execution akterwards without 3 59. 


V. Jones 66. 


any Remittitur. 1 Roll. 19 
Adjudged that the Execution in this Caſe may be taken Moor 361. 
gut without any Sci. fa. to revive the J udgment, becauſe the hy 150. 
Defendants had continued the Suit by bzinging a Writ of , hen 
Error, and the Plaintiff was within the Year after the 4- 
batement of the Writ of Erroꝛ, and as to that Matter! + 15 H. 
the Caſes in the + Margin were cited, = : Roll. Abr 
That 'tis neceſſary a Remittitur ſhould be entered to war: l Cro. 364. 


rant the Execution from B. R. and a Day was given to 1 


193. 


the Plaintiff to pꝛocure it to be entered; fo? if it appeared bam. . 580 ö 


in the Gecozd. that a Remittitur was entered, the Court 
would not eramine into the Time ok its Entry; Quod 
nota. 

At another Day the Plaintiff inkoꝛmed the Court that he 
could not pꝛocure the Clerk of the Erro2s to enter a Re- 
mittitur, and therefo2e it was moved, that tho' the Execu⸗ 
tion is erroneous, yet that the Court would not ſuperſede 
it, but put the Defendant to his new Writ of Erro?, as 
in Winch Rep. 100 

Sed per Curiam, Unleſs a Reminiur is entered, the 
Plaintiff muſt ſue out a Sci. fa. eee 


; Frederick verſus Gosfright. Trin. 4 W. & M. 
B. OR. : 


Where Acceptance Tr 


Carter 1123 


. 1. 5 
899. 


4 Leon: 197 


EBT upon a Bond of a Thouſand Pounds, condi- {ion is no: 


[1 pleaded, unleſs 
tioned to pay Five hundzed Pounds on the 10th de Defendancpteats 


Day of March 1684. he gave it in Satiſ- 


faction. 


1 Show. 367. S. C. 
oY | | Þ | The Danv. 117. pl. 8. 
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Thc Ockendant pleaded in Bar, That polt confectionem 
ſcripti obligatorii prædict, & ante pradictum decimum diem 
Martii in conditione prædict' ſpecificat' ſcil't 20 die Septem- 
bris, &c. ipte idem (the Defenvant) ſolvit eidem (the 
dlaintiff) 1001. in parte ſatisfactionis denariorum præd' in 
800 one prædicta ſpecificat' & idem (the Plaintiff) ad— 
tunc & ibidem habuit & acceptavit de & ab eodem (the De- 

kendant) diveria mercimonia & merchandiſas per ipſum (the 
Dekendant) pro codem (the Jlaintiff) ante tempus ud 
empt. & proviſ. in plena latisfactione & Cxoneratione reſidui 
denariorum prædict. : 
den Pinc's Caſe, Ind upon a Demurrer to this JÞlea it was adjudged 
; Bey. 117 ill, becauſe the Defendant did not plead, that he gave the 
\Ioor 677. pl. 9737 W. ares in full Satisfaction, but only that the Plaintift accept- 
ed them in full Sattskackion, Which cannot be, unlels the 

: Defendant cave them fo2 that Purpole. 


Felldown verſus Beale. Paſch. 4 Willi B. R. 
| Not. 208. 


he Union <3 PON a Derlaration i in a Prohibition, and a Demur- 
Church! a um: rer thereunto, the Cale appeared to be thus: 
dation of the Tithes, II. That the Pariſh Churches of St. Maurice and St. Ma- 
but the Boundaries ry Kalendar in the City of Wincheſter were united con- 
ne 7 urrentibus hiis, &c. by the Statute 17 Car. 2. cap. 3. and 
the Church of St. Maurice appointed ta be the pꝛeſentative 
Church; afterwards the JIariſh-Church of St. Mary Kalen- 
dar was demoliſhed, and Poulrs built on the ©20und where 
that Church ſtood. 5 
The Plaintiff Felldown was an J nhabitant within the 
2 Limits of the old JÞÞarifſh of St. Mary Kalendar, and not 
Skin. 533, 616. Within the Limits of the Pariſh of St. Maurice; and now 
cone 135,04 the Queſtion was upon a Libel exhibited againſt Felldown 
e in the Conſiſtozy Court ok Wincheſter, fo2 refuſing to 
contribute to the Repairs of the Church of St. Maurice ; 
and upon a Demurrer to a Occlaration on a Prohibition, 
Uhether this Union of Churches was ſuch an Union of 
the Pariſhes, ſo as to make thoſe who were Inhabitants 
within the Limits of Sr. Mary Kalendar, and without the 
old Bounds of St. Maurice, chargeable and onkrktzateir 
to the Repairs of the Church of St. Maurice, 


I _— And 
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And it was argued fo2 the Þlaintiff, that an Union of 
Churches intended no moze at Tammon Law than a Con- 
ſolidation of the Pithes, but that the Bounds thereof con- Ed. 3. 8. 
tinued diſtin as bekoze the Anion; fo2 an Union is al⸗ BY 8 8 

ways with Reipet to and fo? the Benefit of the Parſon, and Hob. 67. 
not to confound the Olſtinction of Pariſhes, but that they 5 5 
ſhall remain ſeparate to all Purpoſes, notwithſtanding lachs 
the Union; and beſides, tis provided by the laid Statute F. N. B. 39. 

17 Car. 2. that the Pariſhes ſhall remain ſeparate. e 50% 700 

But on the other Side it was argued, that this was a 
different Cale from that in Hob. 67. faz that was where 
both Churches were in Being, and fo remained after the 
Anion; but here one Church was demoliſhed and gone, lo 
that if the Plaintiff ould not be contrivutozy to the Re- 
pairs of the Church of St. Maurice, where he hath all Pa⸗ 
rochial ! Düvileges, (viz.) a Scat in Nave Eccleſiæ, Chriſt- 
ning, Burial, &c. he will be diſcharged krom a Contribu— 5 
tion to the Repairs of any Church whatſoever ; and | 'tis + 32 H. 6. 2. 
unreaſonable that he ſhould have the Benefit of the Church 5, Sos 1 79 5 
in Conjunition with the reft of the Jariſhioners, and at | 
their Charge. 

Ind therekoze the Pꝛovilo in the Statute 17 Car. 2. muſt 
be intended to extend only to ſuch Caſes where both 
Churches remain and are in Being after the Anion; and 
if ſo, then tis not reaſonable that the Pariſhioners ok one 
Church ſhould contribute to the Repairs of the other 
Church, becauſe they are chargeable to the Repairs of their 
. own Church. 
But the Court inclined to continue the RET. fo 
the Reaſons ny 


2 


The King verſus Inhabirants of! Hermitage & ab. 1 Show. 106. S. C. 


Antea 11 + 


'T a Trial at Bar i in B. R. Hill. 3 W. & M. the Caſe 
was? o | 
fl. A Diftringas and Inquiſition was returned at the Þ20- Where a Proeripron 
fllecution of one Micoe, üpon the Statute of Weſtm. for Deiendantledinie 
throwing down Incloſures noctanter; and by the Inquiſi⸗ 
tion it was found, that 100 Herches of Hedge, I 00 Perches Cro. Car. 280, 439, 
of Pale, 10 Stiles, and 20 Oates of the Incloſure of 300 55 
Acres of Land, called Hermitage Common in Dorſetſhire, * Fry 775 
were deſtroyed, and that Micoe the Pꝛolecutoꝛ han a Term 2 Keb. 663, 
fo2 Pears therein, and was therevy dainnified 360 l. and! >< 109, 


I ae 108, of the 
farther, Plead: ing and Iſſue 
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farther, that the Gillages of Hermitage, Holneſt, Hilvill. 
Hartley, Mintern Magna and Midlemarſh were the Viils 
next adjacent. 

Thereupon the Inhabitants of theſe Qillages appeared 
and pleaded thus: 

(I.) fl, The Gill of Holneſt pleaded, that A. and B. the 


Servants of the P2oſecuts2, committed this Fat [ccretly, 


and with the Pꝛivity and Colluſion of their Maſter the 
olecutoꝛ, and traverſed, that Malefactores ignoti did it 


prout in the Jnquilition, and Jfſue was taken Upon this 
Traverſe. 

(2.) The Inhabitants of Hermitage pleaded, that the 
Bano? of Fordington in Dorſetthire is Parcel of the De- 
mctnes of the Dutchy of Cornwall, and that the King, 
&c. was ſciſcy of that Mano? in Fee, as Parcel ok the 


laid Dutchy, and that Hermitage Common in qua, &c. was 
Parcel of the ſaid Yano! ; and that all the Tenants of 


any Tenements held! of the ſaid. anon, lying in the Gill 
of Hermitage, have Time out cf Pind had Common ok 
J2aſture f62 all their Cattle levant and couchant, &c. at 


ail Times of the Pear, in Hermitage Common, and that 


the Pꝛolecutoꝛ de fon tort had incloſed it, ſo as they could 


not enter, &c. and had not left them ſutticient Common; 
and Ifinie was taken upon this Preſcription modo & forma, 


&c. 
(3.) The Inhabitants of Hilvill and Hartley joln in 


their Plea, which was much the ſame as pleaded by Hol- 
neſt, and Iſſue thereon, ut ſupra. 


(4.) The Inhäbitants of Mintern and Midlemarſh like⸗ 
wiſe join in their Plea, that the afozeſaid A. and B. the 
Servants ok the 122oſecuto?, did the Fact, and that an In⸗ 


dicdtment was pꝛekerred at againſt them ut the Quarter-Sel— 


ſions, within a Pear after it was done, which Indictment 
was found, and that the Pꝛoſecutoꝛ had Notice of it. 
WS this Plea there was a Ocmurrer, 

(F.) Then they all join and plead, that the Damages 


found by the Jnquitition are unreaſonable and ercefiive, 


and that Micoe the P2oſecuto? did not ſuſtain Damages in 
ca parte ultra quinq; libras & de hoc pon. ſe ſuper pa- 


triam, &c. 


And upon Evidence at the Bar, thels Things appeared. 
Firſt, That all the Tenements in Hermitage, unto 
which the Common of Paſture was claimed, were hereto- 
C020 Parcel of the Abbey of Sarum, and that by the Diſlo⸗ 


— — tion 


td. Aw ——_ 


Term. Paſch. 4 W. & M. B. R 


241 


lution of that Abbey the ſame came to H. 8. befoze the 
Birth of Ed. 6. ſo that the Duchy of Cornwall was like- 
wiſe at the ſame Time in the Poſſeſſion of H. 8. for Want 
of a Duke of Cornwall; and hereby an Unity of Poſſeſſion 


both of the Tenements to which the Common of Paſture 


appertained, and allo of Hermitage Common, the Place 


where the Common of Daſture was to be bad, was at 


that Time in King H. 8. 
And it likewile appeared, that the Tenements in Her 


mitage were granted to the ſeveral Tenants aſter the Uni 


ty of Poſſeſſion ; ; and hereupon the Counſel fo2 the 420- 
ſecutoꝛ inſiſted, that by this Unity the Pretcription Was de- 
ſtroyed, and the Common of Paſture quite extinct. 


But after much Debate it was unanimouſly reſolved per 


Holt Ch. Juſtice and the whole Court, that this was not 


ſuch an Unity of Poſleſſion as would deſtroy the Preſcrip- 
tion; fo2 though King H. 8. had an Eſtate in Fee in the 
Lands a qua, and allo in the Lands in qua, yet he had 


not as perdurable an Eſtate in one as he had in the other, 
fo2 the Quality of the Eſtates differed, becauſe in the Na: 


noz of Fordington which was Parcel of the Duchy of = 
Cornwall, and in Hermitage Common in qua, &c. which 


was Parcel of that Banoz, King H. 8. had only a Fee 


determinable on the Birth of a Duke of Cornwall, which is 

'Q baſe Fee; but in the Tenements in Hermitage, Parcel 
of the Abbey a qua, he had a pure Fee-fimple indeterminable 
jure Coronæ, and therefoze an Unity of ſuch Eſtates works 


no Extinguiſhment ; fa2 where an Unity of Poſſeſſion doth 


extinguiſh a pꝛelcriptive Right, tis requiſite that the Par⸗ 
ty Gould have an Eſtate in the Lands a qua, and in the 


Lands in qua, equal in Duration, Quality, and all other 
Circumſtances of Right. | 
Farther, upon Evidence it appeared, that the Tenants 


of Tenements in Hermitage had Time out of Mind Com- 
mon of Paſture in Hermitage Common fo? all their Cattle 


levant and couchant, &c. at all Times in the Year (Sheep 
only excepted foz a certain Time). 


And upon this it was reſolved by the Court, that they 


Had failed in their Preſcription, and that the Evidence 
would not maintain the Plea, {02 that was ko: Common 


fo2 all Cattle, 8c. at all Times in the Year, when by the 


Evidence it appears, that Sheep were excepted fo2 ſame 

Time in the Pear; thercfoze the Pꝛelcription ought to 

have been ſpecially Wender, with "ug Exception. | 
a > 
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It alſo appeared upon the Evidence, that no moze than 

3 Perches of Hedge and Fence, and 9 Gates, and 3 Stiles 
were deſtroyed and pulled down, tho' the Inquiſition had 
found 100 Perches, and 20 Gates, and 10 Stiles pulled 
Down. 

Vut per Curiam, this Batter cannot be inquired into, 
becauſe the Defendant had not traverſed the Number, and 


lo that was not in Iſſue ; quod nota ; fo2 it was an Dver- 


ſight in the Pleader. 
_ Upon the whole Matter the Jury gave their Uerdi# fo? 


the P2oſecuto2z, becauſe the Dekendant had failed in his 


Pꝛelcription fo2 Common, which was the p2incipal Yat- 
ter relied on, and 201. Damages againſt the Defendants ; 
ann thereupon a Uirit went out againſt them to levy the 


Fences, and to repair, &c. 


But this Uerdit was moꝛe beneficial to the Defendants 


than if it had been found fo2 them, becauſe the Pꝛoſecuto: 
paid the Jury 65 1. who came up from Dorſetſhire in very 

bad Weather, and the Repairs which the Defendants 
were to make good would not amount to 101. and by a 


Rule of Court Niſi prius Cofts were to be paid by both 


Sides by Conſent. 


Quære, If any Coſts ought to be paid by the Defen: 


dants in this ſpecial Caſe, fo2 the Statute of Weſtminſter 


doth not mention any Coſts, and this is upon Traverles 
of Tnquilitions: This Point was ffarted and moved to 
the Court, but no Reſolution thereon, becauſe the Court. 


held, that the Parties were concluded ** bong akoꝛelaid 
Rule made by Conſent. 


I 


DE 


Term. Sanct. Trin. 


4 Willi. & Marie, B. R. 


Butcher werſus Porter. Hill. 4 W. & M. B. R. 
N | Rot. 292. 


RIT of Erro: upon a Judgment in Replevin i Salk. 94. 
in Windſor Court, where the Defendant had klea of Property of 


pleaded in Bar, that the Property of the Goods gef penieain te. 


taken was in a Stranger, and not In the and not in Abate- 
Plaintiff, ment. 


1 Sho 20. 8. C. 
To this Plea there was a Demurrer, ſuppoſing it ought nh nh p. 34. 
to have been pleaded in Abatement, and not in Bar, and alk. 5. | 


the Judgment was there given, that the Plea was ; Cre. 84 


good. 2 Poll. Rep. 64: 
And now the Plaintiff in Erroꝛ objecked, that the Judg: Fot 398. 
ment given in Windſor Court was infomal and naught, 

it being quod querens nil capiat per narrationem ſuam, in⸗ 

ſtead of e ſuam. 


(2.) Exception was, That the Judgment was partial 
and defective, fo? it was only, that querens lit! in miſericor- 5 
dia, when it ought to be quod qucrens & * Plein e 


ment was Right, 
proſequendo {int in miſericordia. | for the Pledges are 


only Sureties to the 
King, for the Plaintiff's Amerciament, and ought not to be amerced themſelves. 4 Init. 180, — Plowd. 


274. The Precedents are both Ways. Raſt. Ent. 557. a. 562, 570. Co. Ent. 589, 591, 595. a 


63.) Exception, That this Plea of Pꝛoperty in a Stran- 
ger is a IDlea in Abatement, and not in Bar, oz at leaſt 


li 2 | 
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if good in Bar, the Dekendant {ould have made an Avowen 
pro Retorn habend” Which he Hath not done, and fo2 this 


2 27 2 ons 433- the Caſes in the * Har gin were cited. 


Bro. fe Aver', 
placito 1, 3, 31. 


(4.) Exception, Jt appears upon the Beco, that the 
' Plaint was levied befoze the Taking the Goods; and 
therefoze the Judgment ought to have been againſt the 
Plaintiff, quia querela inſufficien in . ge, and not quia pla- 
citum ſufficiens, &c. 

Sed per Curiam, As to the firſt and la Erceptions, they 
are good, and the Judgment koz the Reaſans ſupra is er- 
roncous; and therckoze the Court world have reverſed it, 
but that ſuch Reverſal would be no Advantage to the 
Plaintiff, becauſe, upon the Reverſal of an erroncous Judg⸗ 
ment. this Court miſt give uch a pꝛoper Judgment as they 
ought to have given below, which is, that the JIlaint ſhall 

abate, and that the Der endant have a Return of the Goods, 
and this becauſe it appears, that the Plaint was levied 
before the Plaintiff had any Caule of Action. 

As to the ſecond Exception the Court did not take any 
Notice of it. 

And as to the third Exception they held. That the Plea 
was well pleaded in Bar; and Holt Chief Juſtice remembered 


” + Vent. 249. S.C.g Caſe adjudged between Wildman and North, wherein 


EIA. 
3 Keb. 219, 232. 


Cro. 519. 
2 Roll. Rep. 64. 


* See the Form of 
ſach a Judgment in 
Raſt Ent. 570. a. 


the Defendant in Replevin plcaded Property in himſelf In - 
Bar to the Afton, and there per Hale Chief Juſtice, it ought 
to be ſo pleaded, and not in Abatement; and farther, that 


ſuch Plea of J2operty in himlelk did not amount to the 


gencral Iſſue Non cepit. 
And it was agreed in that Caſe by the whole Court, that 
Ppꝛoperty in a Stranger might be pleaded either in Bar 02 
Abatement, at the Election of the Pleader. 
| Reſolved in the Caſe at Bar, That where the Defendant - 
in Replevin pleads P?operty in himſelf, oz in a Stranger, 
there he need not make any Avowry pro Retorn' habend', 
becauſe the Plea it ſelf doth compꝛehend good Cauſe fo? a 
Return, ſince the Plaintiff Hath no Pꝛoperty. 
And the Difference is where the Plea goes to the very 
Point of the Writ, as here, and where 'tis only collatcral 
Matter, as Priſt in auter lieu, fo2 there a Suggeſtion muſt be 
made in Nature of an Avowy pro Retorn' habend', becauſe 
the Plea in it ſelf doth not contain any Matter tor a Return, 
for tho it may be true, yet the taking may be tortious. 
The Judgment ſupra was reverſed, and a new * Judg⸗ 
ment given, (viz.) That the Plaint ſhould abate, and that the 
Delendant ſhould have a Return, &c. Quod nota. 


2 | Gree 


_— 


— 


Gree verſus Oliver. 4 W. & M. 


HIS was an Ejectment tried befoze Holt Ch. Juſtice, Where the 14+ 
at the Affiſes in Exon' upon the Demiſe of Anthony „ 


Mapowder, and upon the Evidence the Cale was as THe 8 
loweth: 

fl. Vaac Burch the F ather dicd ſciſed in Fee of the Lands 
now in Queſtion, after whole Death Antb. Mapowder, the 
Lefſo2 of the Plaintiff, filed an oziginal Writ upon a Bond 
of $00]. argatnſt Iſaac Burch his Son and Heir, and had 
Judgment thereon in Trin. Term 2 Jac. 2. by Dekault; 
and thereupon a general Elegit iſſued againſt all the Lands 
and Tenements of Ilaac Bairch the Son and Heir, by which 
a Moiety of all his Lands in general were ertended and 
dellvered to Mapowder, which was his Title. 
The Title of the Defendant was likewiſe by a Judgment 
obtained upon a Bill filed in B. R. in Hill. Term 1 & 2 Jac. 
2. which was precedent to the Judgment of the Leſſoꝛ of the 
Plaintiff; and this was upon a Bond foz 1001. to which. 
the Heir pleaded Riens per deſcent præter the Lands in 


Queſtion ; and thereupon Oliver the now Defendant took = 


his ſpecial Judgment againſt the Aﬀets conkeſled by the 
Heir; but this was ſubſequent to Mapowder's Judgment, 
viz.) in Trinity-Term ann. 3 Jac. 2. and hereupon the now f 
Defendant Oliver had an Extendi facias of the whole 
Lands in Queſtion, and was put in Poſſeſſion of the whole 
by the Sheriff. 
And upon this Evidence the Queſtion was: 

l. It a Pp againſt an Heir upon Aſſets confeſſed 
ſhall bind the Lands from the Time of the T üdgment gi⸗ 


ben only, 02 elle (hall relate to the Time of the oziginal 
Crit 02 Bill filed. 


Ind per Holt Ch. Juſtice, This ſpecial Judgment againſt « Mod 235 
the Ailets only {hit ill have Relation unto, and bind from LIN. 


the Time of the Filing the oziginal Clrit 02 Bitl, 
That the Filing a Bill in B. R. was as effeftual fo? this 
Purpoſe as an original Writ ; therctore the Defendant Oli 
ver's bill being precedent tg the Judgment ok Mapowder 
(Leſſoz of the J2laintifi) his Title muſt have the Precedency, 
ko: Mapon der Could give ith Account of the Time of fi- 
ling his Ouginal. 

But admitting Mapowder's original Writ was atually 
| filed bekoꝛe Olwer the Defendant's Bill, pet his (the Defen- 


dant's) 


8 22 — ar — —— oe 
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dant's) Title will be good againſt Mapowder, dean the 
Judgment under which he (Mapowder) claims, is a general 
Judgment againſt the Heir; and the Execution a general 
and common Erecution by Elegit, and not againſt the 
Aſſets only by way of Extent. 


And ſuch a general Judgment will not operate by way 

of Relation to the Oziginal, but binds only in common 

Calles from the Time of the 7 Judgment ons 
The Plaintiff was Nonſuit, 


Holm werſus Exton. 50 Summer A A Iſes, 
4 W. & M. coram Holt Chief Fuſtice. 


it a Perſon abſents IN Ejetment the Cate was thus : 
vimſelf for ſeven 1 fl. John Gifford was ſciſed in Fee of the Lands in 


Years, and no P 

derbe made dust bs DQUeſtion, and made a Leaſe in Reverſion to Lewis Da- 
ahead he dead vells fo2 99 Pears, to commence after the Deaths, oz 
Kela other ſooner Determination of the Eſtates of John Da- 


Townſend 525. vells the Father, and John Davells the Son, who had then a 
35 H. 6.50. b. Pl. Leaſe in Poſſeftion fo2 99 Pears, if they 02 either of them 


14 per Priſott. 


Bett. 60. | [0 long lived. 

The Plaintiff poſitively p20ved the Death of John Da- 
vells the Son; but as to the Father, the Pꝛook was, that 
he had been reputed dead, and no Body had heard of 

him fo2 15 Pears laſt paſt. 
And upon an Objettion, that this laſt P20of was inſuf- 
| ficient, it was held clearly by Holt Ch. Juſtice, upon the 
* 19 Car. 2. cap. 6. Peruſal of the * Statute, by which 'tis enazed, That if 
any Perſons, for whoſe Lives Eſtates are granted, abſent 
themſelves ſeven Vears together, and no cvident Proof be 
made of their Lives in any Action commenced by the Leſſors 
or Reverſioners for Recovery of the Tenements, they ſhall 
be accounted as dead, that this Caſe is within that Sta- 
tute, becauſe Lewis Pavells the Leſſo? of the Plaintiff had 
a Term in Reverſion in the Lands, and lo was a Rever- 
ſioner within the very Letter of the Statute; and he held 
that a Remainder Man was within the Equity of that Law. 

Wherekoze in the pꝛelent Caſe, the Defendant being 
not able to p2ove that John Davells the Father was alive 
at any Time within ſeven Pears laſt paſt, 

The n. had a Gerdictt. 


Term. Sanct. Mich. 


Anno 4 Willi. & Mariæ, in B. R. 


EB T for Rent, in which the Plaintift declared Wherethe Pare gan 


Hilman & Us 5 Hore. Trin. 4 Will, & 
upon a Leaſe by Indenture made between the . Le where 
Plaintiff and the Defendant, upon the 29th Salk. 275. 8. C. 


. Mar. in 5. R. Rox. 
Day of January Anno 36 Car. 2. Habendum fo? Gro. El. 56 72 


| forty Pears to commence from the 3d Day of May nert 
bekoze the Date, &c. rendzing Rent, by Uirtue of which 
Leaſe the Defendant entered and was poſſeſſed, &c. and 
fo2 ſix Pears Rent in arrear this Action was now bꝛought. 
The Defendant pleaded in Bar, that befoze the Making 
the Leaſe in the Declaration ſet forth, the Plaintiffs (be. 
ing poſſeſſed of the P2emiſſes fo2 a Term of ninety-nine 
Pears) made a Leaſe thereof by Indenture, (viz.) 3 Mait 
35 Car. 2. unto one William Northmore fo2 foꝛty Pears, to 
cominence peeſently, by Qirtue of which Leaſe the ſaid 
Northmore, (befoꝛe any Rent became due on the Leaſe, in 
the Decleration ſet fo2th, (viz) 1 dic Maii Anno 36 Car. 
2.) entered, and was poſſeſſed, and alledged in Fat, that the 
ſaid Leaſe made to Northmore was ſtill in Being, and not 
determined, by Reaſon whereof ſhe (the Defendant) ſtood + 
liable to the Action of Northmore, fo2 all the Iſſues and 
PDꝛofits of the J2emifſes by her had and received. 
And upon a general Demurrer to this Pies, the Que- 


Mon was: 
_ Whether 


248 Term. S. Mich. 4 W. & M. B. R. 
Whether the Defendant was eſtopped by the Indentur:: 
to plead this Plea; and it was inſiſted fo2 her, that che 
was not eſtopped, becauſe it appeared on Reco2d that au 
Intereſt did paſs to her by this Jndenture from the Plain. 
tiffs, (viz.) a good Leaſe in Reverſion fo2 one Pear, after 
_ thirty-nine Pears (which was the Reſidue of Northmore's 
Term) determined; and that it is a Maxim in Law, that 
a Deed cannot operate two ſeveral Ways, (viz.) by pat: 
ling an Intereſt, and alſa by Concluſion ; but that if any 
9 2355 Intereſt paſſes by the Deed, the Eſtoppel is taken away . 
tn a. Fane. and 92 this Purpoſe the Caſes in the * Margin were cited. 
Saad per Curiam, The Dekendant is eſtopped to plead the 
Matters ſupra; and there is a Difference where the Inden⸗ 
ture immediately paſſeth ſuch an Intereſt as was intended 
by the Parties; and afterwards by ſome Patter ex poſt 
facto, that Intereſt is determined by an Extinguiſhment or 
the Eſtate of the Leſſoz, out of which the Leaſe was de⸗ 
rived; there the Parties are not cſtopped to ſhew the ſpe- 
cial Matter. „„ 5 

DO! in Caſe where a Leaſe is made to A. koz fo2ty Pears, 
who enters, and the Leſſo2 enters and turns him out, and 
then makes a Leaſe of fozty Years to B. who enters, and 
then A. the firſt Leſſee re-enters, and both theſe Leaſes are 
by Indenture ; in this Caſe B. in an Action of Debt bꝛaught 
againſt him fo2 Rent reſerved on his Leaſe, may plead the 
whole Truth, and is not eſtopped; becauſe ſuch an Intereſt 
paſſed by the Jndenture as was intended, (viz.) a Term 
fo? fo2ty Years; but the Leſſoz's Eſtate, out ak which 
that Jntereſt was derived, being by Diſleiſin, was by the 
Re-entry of A. determined, and by Conſequence ſo was 

„ the Term out of which it was deriveng. 
I Leon. 33, 59. Nota; In the Caſe at Bar, if the Leaſe to the Deken⸗ 
Flond. 421. b. 433. dant had been by Deed Poll, 02 by Parol, the Plea ſupra 


Smith v. Stapleton. 


2 Leon. 159. had been a good Bar. 
Co. Litt. 47. b. 


Chapman & al verſus Butcher. Mich. 4 Will. & 
Mar. B. R. See antea Porter verſus Butcher. 


The Condition of a HE Plaintiffs, being late Bailiffs of the Bozough of 


5 New Windfor, brought an Action ok Debt on a 
: Show. 400. Bond of 2001. againſt the Defenvant, who craved Oyer 
88 of the Bond and Condition, upon which it appeared ta 


be a Bond taken by the ſaid Bailiffs ok, &c. from the 
Defendant and one Piles, upon a Repleyvin. 
Ne Eo eo wy IE nn 5 The 
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2.49 


The Condition was, That if the aboye-bounden John 
Butcher do and ſhall proſecute and follow, with Effect, his 
Suit commenced in the Court of Record of the Borough of 
New Iindfor, againſt Thomas Porter, for the unjuſtly Ta- 
king and Detaining the Goods and Chattels of the ſaid Joh 
Butcher, (pig.) at F Nes Ilindfor, within the Juriſdiction of 
this Court, and do and ſhall make Return of the ſaid Goods 


Vide Stat. 11 Geo. a 2 


c. 19. L 23. 


and Chattels, if a Return thercof ſhall be adjudged by Law 


againſt him, then this preſent Obligation to be void, or 
elle „e. 


Ind after Oyer the Defendant pleaded, that he ha pro- 


ſecuted the Suit in the Court of Windſor, with Effect, ita 
quod judicium ſuperinde habitum fuit, but that he (the Deken⸗ 


nant) bought a Wirſt of Erro; thereon in B. R. where the 


Judgment was reverſed, as by the Reco2d it appears. 


The Plaintiff replted Proteſtando, that the Dekendant 
did not pꝛolecute his Suit with Effet, pro placito dicit, 


that the Judgment below was, that Porter, the Defendant, 


ſhould have a Return, and that befoze any Return was = 
made, the Defendant brought a Grit of Erroz, upon 
which the Judgment was reverſed ; but that it was then 
farther adjudged by this Court, that the Plaint in New 
Windfor Court ſhould abate, and that the afozeſaid Porter 


thould have a Return irrepleviable. 
And upon a Demurrer to this Replication it was objett- 


ed, that this was an unlawful Bond, becauſe the Bailiffs 
ounht to have taken Pledges, and not a Bond. 


But admitting the Bond to be good, yet the Condition 
doth not extend to any Judgment ok Return' Habend. in 


any Court, but only in Windſor Court, where the Plaint 


was levied, and the Judgment ok that Court is now re⸗ 


verſed. 


Sed per Curiam, This is a lawful Bond, and tis the 


comm Courſe, even at this Oay, to take ſuch Bonds, 
and the Condition is well penned, all the Mozds being 
general; the firſt Part is, if he proſecute his Suit commen- 


ced, with Effect, in the Court of Windſor, which Moꝛds 


are not bound up to a Pꝛolecution only in that Court, but 


extend to the Pꝛolecution of a Mrit of a Erroz in B. R. 
fo2 that is a Part of the Suit commenced below. 
And the latter Moꝛds are as general, (viz.) And do 
make Return, (5c. if a Return be adjudged by Law, fo as 
'tis not confined to the Judgment of any ten Court; 
and fo2 theſe Reaſons, 
_ The Plaintiffs had Judgment. 


KE . 


2 


* 
k 
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— 


3 Lev. 284. 
2 Vent. 198. the 
Caſe and his Argu- 
ment. 

Salk. 427, 565,618. 
3 Mod. 296. 
Show. 296. 

Comb. 438, 468. 


Sir Simon Leech's Cafe, antea 211. 


NE Leech was Tenant for Lide, Vemainder ta bis 


firſt Son in Tail, Remainder to Sir Simon 1.ccch ft» 


Fee; the Tenant fo? Life (befoze the Birth of any Son) 
executed a Oced of Surrender of all his Eſtate and Title, 
&c. to Sir Simon Lcech, and delivered this Deed ts J. S. 


to the Cle of Sir Simon; and all this was done without 


the Knowledge of Sir Simon. 

Afterwards Leech, the Tenant fo? Life, had a Son, ak⸗ 
ter the Birth of which Son, and five Pears after the Deed 
of Surrender was executed, and not betoze, Sir Simon 


Leech having J2Notice of the laid Surrender accepted it, 


and aſſented to it; all which was found by a ipecia! Uer- 
Dit in Ejeſtment, "brought by the Son of Leech, Cenant 
fo2 Life, againſt Sir Simon Leech. 


The Afton being in the C. B. thice Judges, after teveral 


Arguments, gave Judgment koz the Plaintiff, foꝛ they held 
that the Conſent of the Surrendzee is abſoluteiy ne ceſſary 


to every Surrender, and that bekoze tuch Alſent nothing 
paſſeth out of the Surrendero; and therekoze in this Cale, 


— Birth of the Son happening between the Oclivery of 
the Deed and the Allent of the Surrendzec, the Surrender 
it ſelf was dekeated by the veſting of the contingent Be⸗ 


mainder, ſo that the ſubſequent Aſtent of the „Surrendiee 
ſignified nothing, becauſe at that Time the Tenancy koz 
Life could not be ſurrendered to the remote Remainver- 
man, becauſe of the mean Eſtate veſted, 

But Juſtice Ventris was of a contrary Opinion, koꝛ he 
held, that by the Delivery of the Deed the Eſtate palled to, 
and veſted immediately in Sir Simon Leech, and ſhould wait 


there till his Diſaſſent, and not remain with the Surren- 


dero; till he (the Surrendzee) ſhould aſſent ; koz the Law 
will intend the Allent of the Surrendee, becauſe tis 125 
his Benelit. 


But the Plaintiff Had Judgment by the Opinion of the 


other 3 Judges, upon which Judgment a Writ of Erro2 was 


H2ouUnht in B. R. and the Judgment was affirmed una voce. 


And afterwards a TUrit of Erro2 was brought in JIar- 
liament, and there this Judgment was reverled, notwith- 
ſtanding all the Dpinions of the Judges Aſtiffants £02 af- 
firming the J udgment, except the Chief Baron Atkyn s, wha 


was (02 reverting it. 


1 | 1 Ty Buckley 
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Buckley & Us' verſus Collier. Mich. 4 W. & M. 
ny B R. Rot. 20. 


Ndebitatus Aſſumpſit by Dusband and Wite, in which they 4 Mod. 156. S. C. 
declare that the Oekendant indebitatus fuit to them (the 8 


ought to be brought 


Plaintiffs) in ſuch a Sum of Money fo2 Periwin-maker's by. the Husband a- 
UWIo2k done by the Wife, at the Requeſt of the Defendant, = + 
and concludes ad damnum ipſorum, &c. 3 road Ez = : 
The Dekendant pleaded a frivolous J?Ilca, to which the 8 
Plaintiff demurred; and the Queſtion was, "whether this 
Action was well bought by Husband and W ite, 0? whether 
it ought to be by the Husband alone. 
It was inſiſted, that they ought to join in this Caſe, be⸗ 
cauſe the Caulſe of Action did ariſe from the particular Skill 
of the Wife in making Periwigs, and fo2 which ſhe might * C. 7, -- 
have an Aftion after the Death of her Husband, and fo2 that os _ 61, 96. 
Purpole che Caſes in the * Margin were ctten. CLE 
To which it was anſwered, and ſo reſolved, that this 
Caſe differs from thoſe cited, becauſe thoſe are upon ſpe- 
cial Pꝛomiſes made to the W ile only, and therefo2e in ſuch 
Caſes the Wife muſt be a Party to the Action; but here the 
Aﬀion is upon a general Indebitatus aſſumpſit on a P2onule = 
implied by Law; but that the Law will not in this Caſe 
imply any 192omiſe to the Mike, fo2 ſhe is a Servant to the 
Husband, who is at all the Charge in p20viding Materials, 
as Hair, &c. to carry on the Trade of Periwig-making : 
therefo2e he ought to have the Kecompence, ſo that the 
Law implies the Þ2omiſe was made to him only; quod nota. 
Judgment quod querens nil 's 


Bartlett verſus Vinor. 


\ Sſumpſit &c. in which the. Plaintiff declared, That the Where the Conſide- 
Defendant in Conſideration that the Plaintiff would ation of 2 Promiſe 


was neither uſurious 


procure 15000 |. to be lent to the King, &c. upon an Act of of extoriive. 
Parliament for the Pound-Rate, in the Name of the Defendant, _ 187. 

or of ſuch other Perſon as he (the Ocfendant) ſhould agree 8 
to, he (the Defendant) would pay unto the PPlaintiff 600 1. 
and the Plaintiff avers, that he procured 150091. to be lent to- ya, 87. 

the King, &c. by Sir Walter Plummer, in the Name of Sir Hatt. 56, 

Walter Plummer, by Agreement of the Dctendant, and now, oy} 46 

. | 0 by 103. 
this * Action was brought don the 6001. Style 41 2 


K k 2 Cipol 
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Every Contract made 
for any Thing pro- 
hibited by a Statute 


pon Non alla pf t pleaded, the Plaintiff had a Cerdlt. 
and it was moved in Arreſt ok Judgment, that the Conti 


deration of this Pꝛomiſe was estorſive and uſuricus, and a 


Conſequence unlawfgl, oz at leaſt, that this was Brocag Ter 
and ſo pꝛohibited by the laſt Statute againſt Ulurs. 

But after Debate it was reſolved per Curiam, that this 
Conſideration was neither extorſwe or uſurious, neither was 
it Brocage within the Intent of that Statute; fo2 here net- 
ther the Boꝛrower 92 the Lender was to pay the 6001. Præ- 
mium, but a third Perſon. 

and per Holt Chief Juſtice, It A. owes B. 1681 who 
demande his Poney, and A. acquaints him, that he hath 
not the Money ready, but is deſirqus to pay it if B. can 
pꝛocure it to be lent by any ether Perſon; and thereupon 
B. having pꝛeſent Occaſion fo? his Boney contracts with C. 


that if he will lend A. 1001. he will give him Iol. and 
hereupon C. lends the Money, and the Debt is paid to B. 
| 2 is a good and lawful Contract between B. and C. i 


B. hath Benefit by it. 
And the Plaintiff had Judgment. 
Nota; The Truth of the Fait was, Vinor (as Executoz 


to Sir Robert Vinor) had a conſiderable Sum of Money in 


the Exchequer, which being a Debt of King Charles II. was 


lomewhat deſperate; and now by pꝛocuring this 15000 1. 


to be lent to King William, the Ocfendant had CTallies 
f02 60001. of his old Debt, and this being pꝛoved at the 
Trial, it made the Confideration better. 

Nota ; Per Holt Ch. Juſtice, every Contract made f02 02 
about any Matter oz Thing which is prohibited and made 


i« v0id, though the Unlawful by any Statute, is a void Contract, tho' the Sta- 
roar ifs kute it ſelf doth not mention that it ſhall be 10, but onlp 


2 Pen alty. 


inflits a Penalty on the Offender, becauſe a Penalty implics 


a Prohibition, tho there are no p2ohibitozy Clos in the 
Statute. 


As fo2 Inſtance; Jn the Caſe of Simony, the Statute only 


_ inflicts a Penalty by Way of Forfeiture, but doth not men- 


tion any avoiding of the ſimoniacal Contract; pet it hath 


been always held, that ſuch Contracts being againſt Law arc 


void. 
So he held, that if a Scrivener contracts for more than 


five Shillings f02 piocuring * Loan of 1001. ſuch Contract 
is void. 


Term. 8. Mich. 4 W. & M. B. R. , 263 ; 


Baker verſus Lade. Trin. 3 W. & M. B R. 
Rot. 268. 


IN Replevin, &c. the Defendant made Conuſance fo? - vec 145. 
Arrears of a Rent-Charzc, and ſet foꝛth that one Robert 169, 260, 268 
Lade was ſeifed in Fee of the Locus in quo, &c. and by An- 1105 505 het ” 
5 Ddenture granted ad Rent⸗ Charge in Fee to Nicholas Marth. Comb. 190. 5. I | 
who deviſed it to his Son Rich. Marſh in Fee, who by cre Deed i 


Deed indented, in Conſideration of natural Love, and Of and no Attorament ot 


'5s. in Money to him paid by his Son Nich. Marth, dedit che Tenant, tis ill. 
& conceſſit prædicto Nich. Marſh filio & hæredibus ſujs the; ” I 5 5 5 
_ afozeſaid Rent, as by Indenture produced it appears, Vide pott 397 
Quæ quidem conceſſio ult. mentionat. nullo attornamento nec 
alia exccutione ſuperinde facta exiſten. præter folam ſigil la- 
tion. & deliberationem inde operavit per viam conver, tionis 
predict. Rich. Marſh ſtare ſeiſit' ad uſum in eadem conceſſione 
mentionat. per quod & vigore ſtatuti in uſibus, &c. the ſaid 
Nich. Marſh the Son was ſeiſed of the ſaid Rent: Charge 
in Fee, and the Dekendant as his Bailiff diſtrained fg? 
Rent arrear. 
And upon a Demurrer to this Plea in C. B. the Deken⸗ 
dant had Judgment in this Foꝛm, (viz.) Quod querens nil 
capiat, &c. & quod Defendens cat inde ſine die & quod ha- 
bcat Retorn. averiorum prædict. detinend. ſibi irreplegiabile in 
perpetuum & ſuper hoc præd. (the Defendant) per ſtatutum, 
Ke. petit breve ad inquirend', &c. Concerning the Arrears k 
the Rent, and the Galue of the Cattle, arcozding to the 
Oxford AQ, and thereupon Judgment, &c. 
And upon a Trit of Erro2 brought in B. R. the firſt 
Exroꝛ was afligned ore teaus, (viz.) That the Avowry was 
fil in the Pleading the Conveyance of the Rent from 
Richard Marſh to his Son Nicholas Marſh, it being quod 
dedit & conceſſit, which is by way of Grant, to which 
the Attornment of the Tenant is neceſſary; and there 
being no Attornment alledged, therefoze "tis a vold 
Ozant. 
That 'tis an idle Allegation, fo2 the Defendant to ſap, , 57. 
that this Deed operates by way of Covenant to ſtand , Len .. 
ſeiſed, fo2 though a Deed map operate ſeveral Ways, Bro. abr. Confrm. 
and 'tis in the Election of the Party to uſe ſuch a Deed 1 
according to any particular Operation fo? his Purpoſe; | Ink, 8 85 b 
. en Coy on | 25h - PLC 2 Saund. 0 
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2 Sl ͤ K 


vet the Deed mul be pleaded as ſuch a £ onveyance properly. 
which wozüs fo? his 1urpoſe:; and therefoze in this Caſr 
the Dekendant ſhould have pleaded this Deed, as a Deed. 
175 6. 28 b. of Covenant to ſtand ſeited, and not as a Dced of Grant; fo2 
* leon. 12 very Decd mult be pleaded erpzefly accoming to irs Ope- 
Dee poltea Olman c FAtION, and not accozding to the Ciozds at large, 
. (2.) The ſecond Erro2 was, That the Judgment is 
double, (viz.) one at Common Law, and the other by thr 
new Statute: and in this Caſe where the Avowant p2o- 
tceds on the Statute, and hath Judgment, there ought 
not to be any Judgment de Retorn' habend”, fo? that is 
the Judgment at Common Law. 
Sed per Curiam, the Statute doth not alter the Judg⸗ 
ment at Common Law, but only gives a farther Remedy, 
i0 as to that Point the Judgment is well given, 
But tt was reſolved, that the I udgment Was erroneous 
in the Patter aſtigned fo? the firſt Erro2; fo2 that the De- 
kendant had pleaded this Deed as a Grant, and had. not 
thewn any Attornment of the 'Tertenant ; fo? if the Plaintitf 
had taken Tfſue upon Conceſlit, the Defendant could not 
have maintained it by the Covenant to ſtand ſeiſed, and fo2 
that Erro? only the Judgment was reverſed, | 
And a new Judgment was given by the Court fo2 the 
Plaintiff in Replevin, (viz.) Quod recuperet damna, &c. 
us it ought to be, where the Plaintiff in the Ackion bzings 
"a Tirit of Erro2; but tis otherwiſe where the Defendant 
in the Niginal Attion bzings a Urit of Erroz, ko in ſuch 
Cale tis quod judicium reverſetur. 


Vide Stat. 4 & 5 Ann. Fo? Amendment of the Law. 


Blackman verſus Cobbet. Mich. 3 W. & M. 


in C. B. Rot. 456. reverſed Trin. 5 W. & M. 
un B. R. 


Aon 2 ng / RIT of Erro on a Judgment in C. B. on an Ac- 
wm ee = tion on the Caſe upon two ſeveral Pꝛomiſes by 
the Promiſes was Cobbet the Plaintiff in the oziginal Action againſt. Biack- 


8 28 208, man as Adminiſirats? to J. 8. 

1 244. 5 The Dekendant pleaded Plene Adminiſtravit, and a Ger⸗ 
Com 303. dict was found againſt him, and now it was alügned fo? 
Polt 379. 


; Danv 50. pl. 2. Erroz, that intire Damages were given upon the two 
Dꝛomiſes, whereok one was void, f92 that it was ſaid as 
followeth : 


1 5 fe In 


Term 8. Mich. 4 W. & M. B. R. 28 


2 I: FO TION that the Plaintiff ! had ſold a Mare to the 
Iateſtate, he promiſed to pay the Plaintiff tantam denariorum 
ſummam quantam Equa prædicta rationabiliter habere meruit, 
and then avers in Ke at, quod Equa prædicta rationabiliter 
habere meruit 81. Which is abfurd ta ſap, that the Mare 
delerved to have lo much Poney, aud therekoze this Dia 
mile [5 void. ö 

And the Court was of this —— wherefoz the Jud! g | 
no! it was reverſed. 


Fontzell verſus Burrows. Paſch. 5 Will & Mar. 
B. R. Rot. 99 vel 100. 


"HIS was an ation on the Caſe upon a Goldſmith's In an Action of Deb 
Note, bꝛought by the 3 againſt the Drawer foꝛ oye 3 ee 
twenty Suineas; and the Breach of the Pꝛomite afligned corained; go cond 
was fo2 320n-payinent de prædictis peciis Auri vocat. Gui- in an Action on the 
iwas generally, and did not alledge the Value thereof, 8 | 
And upon a Demurrer to the Declaration, the Deken⸗ Suk. 446: 
dant aſugned fo2 Cauſe, that no Value was ſet on the Gui- 5 Mod. 6, 7. 
neas, which aught to be, becauſe they are an uncertain Coin. Fah 28 EM 
Sed per Curiam, The Declaration is good, becauſe the vel. 8, 135. 
Ation is brought fo2 Damages, and the Ualue of the Gui- en 185 
neas may be given in Evidence to the Jury. law. 88. 
But ik it had been an Action of Debt fo2 fo many Sui⸗ . 
ncas, there the Galue of them muſt be ſet fo2th in the we: 
claration, ſo as to aſcertain the Debt. 


Judgment Bs the Pirinti 


Huckle verſus Wye. 


| (Oo againſt Wye as Aſſignee of one Searle in e 8 
— which the Plaintiff declared upon a Demiſe or“ Ce, 
Lands by Indenture fo2 thirty Years, made by the Ance- 
ſtoz ot the Plaintiff (whole Heir he 18) unto Scarle, virtute 
cujus Searle entered and was poſſeſſed, & ſic inde polleſſionat. 
exiſten. tenementa prædicta cum pertin. ſuperius dimill. ante fi- 
nem termini prædicti ſcilicet tali die, &c. ad manus & poſſeſ- 
_ tion. (of the Defenvant) per medias aſſignationes devenerunt 
virtute quarum quidem aſſignationum pred. (the Dekendant) 
in tenementa prædict. intravit & fuit inde poſleſſionat. pro 


reſiduo 


an Term. 80 Mich 4 W. & B M. B. R. 


 — — p 


—p— — Dſ— 


reſiduo termini 30 annorum prædict. tunc ventur. & inexpi- 
rat, &. 

There was Judgment againſt the Ocfendant by Default, 
and upon the Return of the TUrit of Jnquiry, it was mo- 
ved in Arreſt of Judgment: 

; Mod. 236,248 (.) That the Plaintiff being an Inkant, had ſued by 
e een but the Entry on the Voll was no moze, 
but per T. 8 guardianum ſuum, omitting the Clauſe ad 


hoc per Curiam Apecialiter admill. as the common Courſe 
is, and as it oight to be here. 


Sed per Curiam, The Entry is ſufticient, fo2 in Fait, if 


the Guardian was not admitted by the Court, a Writ of 
Erro? lies, &c. 


Len. where it need (z.) There is no Venue laid where the Aflignments 
not be lad. were made: 
Sed per Curiam, There is no Need of laying any Venue, 
becauſe an Alignment is always intended to be made on 
the Lands aſſigned. 
Fleading an Afign- (3.) The Declaration will not maintain this Action a⸗ 
e ot a Leaſe, not gainſt the Defendant, becauſe it was not ſhewn, that he 
(the Dekendant) was Aſlignee of the Term of Searle the 
Leſſee, but only that the Tenements came to the Defendant 
by Aſſignment, which might be an Aſſignment of another 
Eſtate than this Term of Searle; and the Uiozds Virtute 
quarum, &c. will not help it, fo2 thoſe are only by May of 
Inference, and not traverſable, and ſuch a Concluſion 
which is not warranted by the Pꝛemiſſes. 
Et per Curiam, This is a material Exception, 8c. 


Term. Sanct. Hill. 


4 Willi. & Mariz, B. R. 


Symonds werſus Cudmore. 


loweth: 


. Sir Nicholas Manin was Tenant fo? Life of a 4 Mod. 1. 8. C. 
Deſſuage, &c. in the City of Exceſter, with a Power TO. 338. S. C. 
to make a Leaſe of the ſame koz three Lives; 02 fo2 any * 

Term of Pears determinable upon the Death of three Per- vied a Fine, &c. 
tons only, Remainder to William Martin his Son and 3 * 317, 
Heir in Tail, Remainder in Fee to the right Heirs of Sir 3 370 
Nicholas, who in Purſuance of the ſaid Power made 1 196, p. 10, 
Leale of the Pꝛemiſſes to Clement Weſtcomb for 99 Years, plond. 1 
if A. B. and C. or either of them ſhould ſo long live. 1 Rol. Abr. 841, 

Sir Nicholas died, and William Martin, his Son and 84 8433 


Heir, being ſeiſed in Tail of the Reverſion, after the Oe- 1255 hs 


I a ſpecial Verdict in Ejefment the Caſe was as fol- 


termination of that Eſtate fo2 Years, and with a Remain- Jones 60. 


der in Fee to himſelf as right Heir to Sir Nicholas, did by «jp gti 
Deed, reciting the kozmer Leaſe of ninety-nine Pears, and . 
alſo that A. B. C. were then living, leaſe the Reverſion Dyer 107, 115,246 
to Elizabeth Weſtcomb fo2 ninety-nine Pears, if G. o: W. : Sid 260. 
15 either of them ſhould ſo long live, to commence aer ney 788, 910. 
the Determination of the firſt Leaſe made by Sir Nicholas. 3 Ces. Eee 
Afterwards, and during the Continuance of the firſt * N 
Leaſe, William Martin died, and the Reverſion akozeſaid 
deſcended to Nicholas Martin, Eſq; the Son and Heir of 


William Martin ; which Nickolas being ſo ſeiſed, (viz.) in 
| I 1 Tall, 
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Dyer 5 1. b. 
I Inſt. 46. b. 


Dyer 279. 
2 Cro. 45 8. 
3 Bulſt. 290. 


Cro. Car. 103. 


Hutt. 96. - 


1 Rep. 47. 
Winch 102. 


* 2 Leon. 37. 
1 Rep. 49. b 


3 Rep. 5 1. b. 
1 Cro. 478. 
2 Cro. 689. 
Hob. 258. 
Dyer 115. 

\ Plowd. 560. 
2 Bulſt. 45. 
W. Jones 33. 


Tail, with a Remainder in Fee, levied a Fine thereof to Ca- 
rew and St. Aubin, with Pꝛoclamations, &c. to the dite of 
the ſaid Nicholas and his Heirs, to enable him to matze 1 
Marriage Settlement. 

Afterwards the firſt Leaſe made by Sir Nicholas the 
Gzandkather determined, and then the Term and Intereſt 
of: Elizabeth Weſtcomb, by the ſecond Leaſe made by Wil- 


| liam Martin the Father of the Cogniſor, was aligned to 


the Defendant Cudmore, who entered, and thereupon Ni- 


cholas Martin the Son (and the Leffo2 of the Plaintiff) 


re-entered, and made a Leale to the PDlaintiff. 

The ſingle Queſtion was, Ik Nicholas Martin, the Son 
and Heir in Tail of William Martin, might now avoid this 
I caſe of the Reverſion made by his Father, who was Te- 


nant in Tail, with a Remainder in Fee, ut ſupra, oz clſe, 
_ Whether Nicholas the Son (and Leflo? of the Plaintiff ) 
by levying the Fine had deſtroyed his Power and Election 


to avoid the Leaſe, lo as now he was concluded during 
the Term. 


And after ſeveral Arguments the following Joints 


were agreed and reſolved by the whole Court. 


(J.) That this Leaſe fo2 ninety-nine Years in Rever- 


ſion made by William Martin the Father was nat within 
the Power reſerved, becauſe the Premiſtes were chargeu 


by that Leaſe for ive Lives, whereas the Power extenden 
to Three, and no more. D 
(2.) That this reverſionary Leaſe was not void in its 
Creation, but only voidable by the Iſſue in Tail. 
(3.) Ik Tenant in Tail make a Leaſe of any ef the 
Lands intafled to commence after his Death, this is a 
void Leaſe ab initio. x 


(4.) When William Martin the Father made this rever— 


ſionary Leaſe, it iſſued out of both his Eftates, (viz.) as 


well out of the Remainder in fee as out of his Eſtate: tail. 
(F.) That this Fine with Proclamations hath not only 


barred but extinguiſhed the Eſtate-tail, as much ta all In⸗ 


tents as if Tenant in Tail had died witheut Iſtue; fo? 0- 


therwile the Conniſee muſt Have two diftini Eſtates in 


Fee, (viz.) a baſe Fee determinable upon the Death of the 
Tenant in Tail without Iſſue, and alſo an ablolute Fee; 
which is very abſurd, and therekoze the greater Fee, which 
is abſolute, ſhall ſwallow up the baſe Fee, and be conſoli- 
dated into one intire Eſtate; and to prove this the Cates 


in the“ Margin were cited. 


: . (% Chat 


Term. S. Hill. 4 W. & M. B R 


6 That this Eſtate⸗tail being ertinguiſhed by the 
Fine, the reverſionary Leaſe is a good and unavoidable 
Leaſe, iſſluing ovt of the Remainder in Fee, which the 
Lefſo2 William Martin had ät the Time of the Lcafe made. 

(J.) That the Power 02 Elefion which the Ifue in Tall 


had of avoiding this L caſe, was deſtraped by the Tine, be⸗ F 


cauſe the Eftate-tail being extinguiſhed by it, the Fee- lim 
ple was let into JPoſſeſtion, 

But in other collateral Matters, Holt C hief Jultice dif- 
fcred from the other Judges. 

Fo? firſt, the . Judges held, that if William Martin 


the Father, at the Time he made this Le caſe, had been only 
Tenant in Tail, without the Remainder in Fee, in ſuch 


Cale the Connilce ſhould not avoid the Leale, becaule the 
Power of avoiding luch Charges was anne red to the E- 


ſtate-tail, and reſts in Pꝛivity thereof, being given to the 


Tiine by the Statute de Donis, and is not tränskerrable 


by the Iſſue to the Cognilee, o2 to any Stranger; but tis 


a5 a Power of Revocation, which is determined by chang: 
ing o2 deſtraping the Eſta te to which 'tis annered. 


(.) That ſuch a future Leafe is not become meerly void 


by the Death of the Tenant in Tail, (the Lefſo2) befo2e 


the Commencement | of the Leale; but that after the Death 
ok the Tenant in Tail, it is volidable only by ſome Aﬀ of 
the Iſſue in Tail; and Juſtice Eyre held, that admitting 


ſuch Leaſe was void by the Death of the Leſſoꝛ ut ſupra; 
yet the Fine had made it unavoidable by the Cogniſee, 


But this ſeems abſurd, that a Thing once abſolutely 


void (ould be made good b any Matter ex poſt facto. 


And Holt Chief Juſtice held the contrary in both Points; 


5 firſt he held it clear, that if William Martin the Leſſoz 
had been barely Tenant in Tail without any Remainder 
1 Fee, that then the Cogniſce o2 Feoffee ok the Iſſue in 


Tail might avoid this Leaſe; fo2 he held, that by the 


DOreath of the Tenant in Tail bekoze the future Intereſt 
could commence, the ſane would become void ipſo facto as 


to the Leſſee, fo2 when the Lefſo2 (Tenant in Tail) dies 
_ befove the Leaſe fs to begin, 'tis the lame in Reaſon as 
Where Tenant in Tail makes a Leaſe to begin after his 


Death, which is admitted ta be void ab initio. 

Po upon the Ocath of Tenant in Tail the Eſtate de⸗ 
ſcends to the Iſſue, and he is in paramount the future Jn- 

tereſt; and the Leſſee in that Cale (bekoze the Commence⸗ 


ment of the Leaſe) hath only a Ri Tht 02 Poſſibility of au 
L:t 3 = Eſtate 


— Ov 
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1 Inſt. 218 
1 Rep. 53 


Eſtate, which by the Death ok the Tenant in Tail 
(bekoze that Right is to veſt as an Eſtate) is ertinit and 
gone. 

And he put this Difference between the Circumſtances 
and Ceremonies neceſſary to the Ocveſting an Eſtate out 
of another, and where 'tis only to veſt an Eſtate which 
15 vacant, and not to deveſt any other J2crſon ; fo? in the 
firſt Caſe the Law requires that an Entry be made, 02 
at leaſt a continual Claim where the Entry is perilous, 


becauſe of the Aitcration of the Poſſeſüüon. 


But in the laſt Caſe the Law doth that Office fo2 the 
Party, and veſts the Eſtate in him without any Ceremony; 
ſo in the pꝛincipal Caſe, when Tenant in Tail died beko 
the Commencement of the future Leate, the Law veſts the 


Veverſion in Tail in the Iftuc immediately by Delcent, 


litt. ſett 680 
3 Rep: 84, 85. 


1 Jones 315. 


Litt. Rep. 297, 370. 


Kol. Rep. 190 


* Plow. Com. 


Litt. ſect. 625, 626. 


Dyer rz I. 
1 Inſt. 245. 


and he ſhall not be put to enter, fo2 then he would be a 


T reſpaſſer to the Lefice in Poſſeſſion ; and it would be ab- 
lurd to claim, becauſe the Reverfion was only in Himſelf. 
And the Chief Juſtice argued, that if Tenant in Tail. 


ok a Reverſion granted it in Fee, this would be void by 


the Ocith of the Szantoz; but that the Iſſue in Tait 
might by his own Admittance (as by bringing a Fowne- 


don againſt the O2antee) caufe it to have an Eritence | 


afterwards. 
And that where a bare Tenant in Tail makes a future 


Leaſe, and dies befoze 'tis to commence, ſuch Leaſe is 
meerly Void without moze Circumſtances; but yet that 
the Iſſue in Tail had his Election to make it good _ 


accepting the Rent, oz by diſtraining and Avowzp, which 
amounts to an admittance of the Leatc, and fo eſtops 
and concludes the Ifiue to deny it. - 
So that the Elefion of the Tkue in that Caſe is only to 
ſitpp02t and make good the Leaſe by ſome Ac of his gwn 
Concluſion, and not an Election to avoid it by his own 
If, becauſe there is no ſuch Ac neceſſary; fo2 the Law 


eſteems it void ipſo facto by the Death of the Tenant in Tail, 


ut ſupra, unlels the Iſſue doth by ſome At make it good; 


and ſo is the Opinton in 1 Inſt. 46. and the ſame cited in 


smith and Stapleton's Caſe, which the Chief Juſtice held 
to be good Law, but the other three Juſtices doubted. 

And Holt Chief Juſtice put theſe Caſes, (viz.) Ik Tenant 
fo2 Life, and he in Reverfion in Fee join in a Fine or 
Feoffment to a Stranger, the Eſtate fo2 Life is merged; 


1 fo 
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15 *thrwiſe where be in Remalnder in Tail joins with 
the Tenant fo) Life ut ſupra; and pet in the laſt Caſe 
the Froffee 02 Cogniſee ſhall hold during the Life of the 
Tenant koz Life, tho' the Tenant in Call be dead with- 
gut I ſſue; quod nota. 

Nota; juſtice Dolben ſaid, that the Caſe of Opy and 
Thomaſius was milrepozted 'by Sid. ko: he was then at 
the ts. and no Judgment was given in that Calc. 


Carer ver ſus e Hill. 3 W. & M. B. R. 
Kot. 506. 


WII of Erro on a Judgment in the Court S Lev: 20s; 
Hull, in an Action on the Caſe fo2 ſtopping the + Mod. 154- $0: 

Plaintiff's Lights by crefting a new Structure, and con-. 2 2 exe 
cluded his Declaration thus, (viz.) per quod the Pplaintiff ate, the bee 
loſt the Light and Comkozt of his Windows from ſuch « up of the Action, 
Day to the Time of the Plaint levied, and then goes ; Nel. 1" 1 8 
farther, (viz.) Et magna pars prædict' meſſuagii (of the » Vent. 135, 264. 
}2aintiff) occaſione premillorium magna tenebritate obſcurat* ? 2 pack 1 
fuit & adhuc exiſtit unde dicit, c. 5 3 1235 95. 
EQpon Not guilty pleaded the Plaintiff had a Uerdit, <-> 
and upon a Crit of Erroz it was aſſigned fo? Erro, 
that the Plaintiff Had declared fo? Damages after the Time 
of his Plaint levied even ta the Time of his Declaring, 
. (viz.) That his Houle was darkened, & adhuc exiſtit, which - 
ought not to be, fo2 he ſhall not have Damages fo2 any 

Datter after the Acion commenced, becauſe, if another 
Aktion (ould be b2ought ko the ſame Thing, this koꝛmer 
Action cannot be pleaded in Bar to it; and therekoze the See antea 113. Ve. 
Jury having given intire Damages in this Cale, tis abe Dae. 
naught, fo2 they have given Damages fo2 the Adhuc exiſtit 

barkned, which is Matter ſubſcquent to the Action; and 
the Caſe of * Hambleton any Vere was relied on as an * 2 Saund. 170. 
Authanity in Point. 

But it was anſwered and fo reſolved per Curiam, that 
this Caſe was not like that in Saunders, fo2 the Adhuc in 
this Caſe ſhall refer to the Time of the Plaint t levied, and f Co. Ent phe bb. 
not to the Time of the Declaration. VC 


Wherefore the Judgment was armed. Rat. Ent. 206, 550. 
1 Saund. 87. 88. 


Dyer 250. 9 Rep. Batten“ Caſe. Winch Ent. 146. Hern. 140. 


In 


—_— 
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In the arguing this Cale, another was cited between 
Hext and Barton, in C. B. Mich. 1 Jac. 2. Rot. 425. which 
was an Action for ſtopping Lights, &c. with an Aukuc ess 
ſtit, as here, and it was moved in Arreſt of Judg: ment 
upon the fame Exception of intire Damages; but that 
Court over-ruled it, and held the Occlaration good. and 
the elne in that Cale had his Judgment. 

This laſt So is repozted in 3 Lev. 246. 


Devi Verſus. Speed. Hill, 3 W. & M. B. R. 
Rot. 261. 


4 Mod. 153. S. C. TN a ſpecial Gerdic in Ejetment the Caſe was thus: 
Salk. 675. §. C. fl. Dusband and Wike ſeiſed in Fee in the Right of his 


Limitation of the U- 


ſes of a Fine, be- W ife, joined in a Fine with Pꝛoclamations, ng und by 


cauſe there was no Deed declared the Ales, (viz.) That the Cogniſecs would 


e * ſtand ſeiſed to the Uſe of the Heirs of the Body of the Huſ- 


the contingent Uſes band, begotten on the Body of the Wife, aud fo2 ant of 
m 351. Caſe ſuch Iſſue, to the right Peirs ok the husband; they had 
04. Iſſue between them, but died in the Life-time of the Hul 

1 Vent. 272, 372. band and Mike; then ſhe died, and afterwards her Hul 


. on 456 band died without Iſſue, and the Leflo2 cf the e Plaintiff | 


1 Mod. 160. was heir at Law to the Dusband, and the Dekendant 
1 was Heir at Law to the Mike. | 
© ng, Ie b The Queſtion was, Whether this Limitation of the 
27 H. 8. Ades of this Fine was void in Law, becauie there was. 


no Diſpoſal of the Frechoed in preſent: to lupport the con⸗ 
tingent Ales. 
And in Eaſter-Term Anno 5 W. & M. it was aditidged 
by the whole Court fo2 the Dekendant; koꝛ they held the 
Limitation ſupra to be void fo2 Want of a particular Eſtate, 
and preſent Diſpoſition of the Frechold, as a Feunvation 
to ſuppozt the contingent Ates; fo? otherwile the whole 
Inheritauce muſt be in Abeyance, which cannot be; and 
* 1 And. 328. to p2ove this Matter the Caſes in the . Wargin were 


4 Leon. 293. 


Cro. 3 cited. | 
Moor 149 And Holt Chief Juſtice arguendo put thele Caſes, (viz.) 
Pare cp. 121>Tf a Feoffment in Fee is made to the Ale of A. and the 
2 Lev. 75. Þecirs of his Body begotten, the Remainder in Fee to the 
Raym. 228. right Þcirs of J. S. who is then living, that in ſuch Cale 


1 Vent. 372. 


3 Keb. 129, 239, the Fee-ſimple is not in Abeyance, no2 in the Froffec ; but 
316, 1 | I . 
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the Ale of the Fee hall relult ta the Feolfoy, and remain 
in him until the Contingency, (viz.) the Death of J. S. 
ſhall happen. 

(2.) Jf T. S. covenants to ſtand ſeiled to the Uſe of the 
Heirs of his own Body begotten after the Ocath of E. G. 
this is a good Limitation of a ſpꝛinging (iſe in Tail, and 
the old Eſtate remains in the Covenanto? until the Con- 
tingency happens; and this was the Opinion ot the Ch. 
pans Hale. 


The King verſus Marriott 


"H E. Dekendant was indiced at the Deſlions fo? 4 Mon. 444. 8. C 
Keeping an Alc-houſe without Licence, and bring indiiment lies for 
convited of the Offence, it was moved in Arreſt of Judge ond Sim. 14 
ment, that an Indickment will not lie in this Caſe, be. cence. 
cauſe tis no Offence at Common Law, but is made fa W 
particular * Statutes, which pꝛelcribe exp2eſs and particy- * 5& 684. 6. e 125 
lar Puniſhments, by Impriſonment and Forfeitures, ant * 'n 
therefoze the Dffender is not to be puniſhed in any other 
Manner than 02Dained by 25 T Statute which creates We f or: 6 4 =, ; 


| Offence. | N 8 548. 
| Palm. 388. 


7 Rep. 36. Godb. 341. 2 Rol. Abr. 84, 247, 398. ML 1 Saund. 249. Show. 398, 390. 
3 Keb. 34, 233. Cro. Jac. 643, 644. 3 Mod. 79. 1 Sid. 434, 439. 6 Mod. 86. 2 Rol. Rep. 2.-, 
54, 398. ee Mich. 5 GEO. 1. „ 5 . e 


See in 41 Mod. this J ndictment was quaſhed fo? the Rea. 
bon ſupra, but it was againſt the Opinion of Holt Ch. Juſt. 
vecauſe an Indicment, being a ſummary ay of Pꝛocked⸗ 
ing. is moꝛe beneficial (02 the Dudheß. 

Cis prohibited by the Statute 22 Car. 2. to travel with 
noe than five Hoſes at Length; this is a new Law and a 
new Offence; yet an Indictment will lie againſt the Offen- 
Der, tho a * Punichment is directed by that Statute. 


Wharton Verſus Lilie. Hill. $ Will. & Mar, 
B. R. Rot. 36. 


IN Trover faz 20 Cart. Loads of Flar, a ſpecial Uerdit 3 ved. 306-3 Fe 
| Was foul d at the Aſliſes in Eſtes, (viz.) That the lain⸗ 1 2 Ta 
tif was mpꝛapzato: of the Pariſh⸗Thurch of Thorp in long to the Vicar, as 
that County, and that the Defendant was Cicar of the ſame being 1 
Church, © and that ti the 51mp2opyators uſed to have Omnes de- Con 20139 8 c 


Cimas 2 Dany. 594. P. 5. 
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Vide 1 Rol. Abr. Cimas magnas cujuſcunq; generis vel ſpecici, coming of all 
633-8 on the Lands of the ſame Pariſh, and that there are 520 
Cro. Car. 28. Acres of arable Land, 720 Acres of Paſture, and 60 f. 
Cro. El. 467. cres of Meadow in the ſaid Pariſh ; and that 26 Acres of 


_—_— 


Pla. 7.3. the arable Land had, fo2 eight Years laſt paſt, been ſown 
Ow. 74. with Flax, and that no Flar had at any Time befoze the 
Gouldl. 149, 159 ſaid eight Pears been ſown in the ſaid Pariſh, and that the 


Stat. 11 & 12 W. & Flax in the Declaration, &c. was the tenth Part ſevered 
M. c. 16. for Tithes and let out fo2 Tithes of the laid 26 Acres of Flax; and 
of Flax and Hemp. they conclude, that if the laid Tithe-Flar are Magnæ De- 
Ts cimæ, then they find fo2 the Plaintiff; but if they were 
Minutæ Decimæ, then fo2 the Defendant. ” 
And by the Opinion of thzee Judges, the Tithes of this 
Flax are ſmall Tithes, and belong to the Vicar ; and Juſtice 
Gregory cited a Caſe ruled in the Exchequer when he was 
a Baron, concerning Clover-Grafs, that the Tithe of it 
belonged to the Vicar, who had the Tithe-Hay, except only 
ſuch Clover as was neceſſarily cut amongſt the Cozn where 
it did grow. EL 
Sed per Holt Ch. Juſtice, Theſe are not ſmall Tithes, 
fo2 Decimæ ſunt minutz with Reſpeft only to the Quantity, 
and not to the Quality of the Thing; but Judgment was 
given fo2 the Defendant by the Opinion of the other thre 
oo 1 


Lupratt werſus Teſtard. 

Special Bail ſhall not 12 againſt the Dekendant as Executor of T. S. 
be put in by an .] whereupon the Plaintiff bꝛought an Acton of Debt in 
geſtion 7 a FRY yh the Debet & Detinet, luggeſting a Devaſtavit by the De⸗ 
227 ina a i 
CG: * The Queſtion was, Ik the Defendant ſhould be held to 
1 Dany. 681. p. 0. ſpecial Bail; and the Court took this Difference, (viz.) 
Comb. 47, 206, 325. That where upon ſuch Judgment Execution is taken out, 


Salk. gi 42. and the Sheriff hath returned a Devaſtavit, in ſuch Caſe 


Lex. 145, 255. the Defendant , upon an Action of Debt ut ſupra, ſhall put 


in ſpecial Bail, becauſe of the Sheriff's Return, but not 
upon a bare Suggeſtion of a Devaſtavit, fo2 there the com 
mon Bail ſhall ſerve. FD 


5 8 IIoward 
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Howard Verſus Tremaine. 


T a Trial in Cieftment at the Aﬀſiſes in Exon, dne + 09 246- 
Langtord (who was the Leſſoz of the Plaintiff) a- Rn Wk taken 4 
mongſt other Things offered to give in Evidence ſome “ upon a Bill tc 

Depoũtions of Perlons then dead, and taken de bene eſle, neu er Wien. 
upon a Bill in Chancery bꝛought by the ſain Langford d- where there was us 
mani Tremaine, to perpetuate the Teſtimony, &c. and the r * ae h 
Defendant Tremaine had not put in his Anſwer, neither! en. 36 c. 
had the JPlaintiit taken out any P2ocecs of Contempt to . 
compel him to anſwer, accozding to the Pzaftice and . Co. Me: Ys 
Courſe of the Court, and altha the 5 Sil han been filed a z Toft 16. 
Pear and moze. my 286, 555, 

And a Cale being made ok all this Matter, and referred © "AE 
ta the Court of B. R. whether theſe Depolitions taken de Hob. 112. 

bene elle upon a Bill, to which there was no Anſwer, and 
by Contcguente no Ifſue joined, ſhould be admitted to be . 
read as Evidence, oz not; and after much Debate the Hardres 315, 3325 
Court was of Opinton, that thele Depolitions might be pan 
given in Evidence; otherwiſe a Bill in Equity to perpe- 9s 335» 23% 

tuate the Teſtimony of {anrnes, would be to very little 

' 2 no Purpoſe, 


Broddeck Ver fits Briggs the Marſhall 


E Scape againit the Marſhal, who pleaded. that the Plain⸗ rang agg 


tin was an Alien Enemy, born beyond Stra . 
fach a Place in France. 1 Salk. 2. 


The Plaintiff replied, that he is a Denizen born in Comb, 21,394 
England, and traverled that he is an Alien bozn modo & 
forma, &c. 

Ind upon a general Demurrer to this Replication, it 

was held by the Court, that the Traverſe was ill, becauſe 
noa Venue con ariſe from a Jace beyond Sea; therekoze 


the Plaintiff gught ta have relied upon the firſt Bart ok his 


| Zeplication, (viz.) That he is a Denizen, and then © 2 Roll 63:.4 1: ;: 
Place of Trial might be laid here, &c. I loſt, 281 


But the Dekendänt Having demurred generally, no Ad⸗ 
Vantage can be now taken of this immaterial "Traverſe, 
which is but Matter of Fozm; and ik the Ocfendant had 
taken Tue Upon the Plaintift's being a Denizen, os he 

— Mm. might, 
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fe Nichole. Paw: might, it would be tried where the Aion is laid, becauſe 


'tis but a tranſitow Matter. 
The Plaintiff had Judgment. 


Lamb verſus Archer. Hill. 3 Will. & Mar. 
B. R. Rot. 828. e 


ne g e. JP: a ſpecial Uerdi# in Ejetment, the Caſe was thus: 
by Way of executory John Bull being poſſeſſed of the Lands in Que- 
e ſtion 107 iche Term of 3ooo Years; and having demiſed 
cis S. C. Parcel thereof to his Son Richard fo2 a leſs Term, and 
2 Danv. 522. p. 5. Other Parcel to Luke Sutton, in like Manner, did by his 
Laſt Will deviſe in theſe Coms: 

Item, Whereas Richard Pull, my Son, hath an Eſtate in 
the Living where he now lives, in Hunten, for 99 Years, 
if the ſaid Richard and Mary his Wife 0 long live; my 
Will and Meaning is, that he The ſaid Richard hall have 
and enjoy all that the aforeſaid Living, with the Appurte- 
nances, and alſo all that Part of the Living, with the Ap- 
5 purtenances, after the Widowhood of Elizabeth my Wife, 
which I now live in, during the Remainder of the Years 
Which I have to come and unexpired, which Lie Sutton 

did formerly Rent, to him and the Heirs Males of his Bo- 

dy begotten, and to be begotten; and for Want of. ſuch 
Iſſue, then my Son 7ohbn, and his Heirs Males for ever. 
The faid Richard paying and diſcharging all ſuch T.ega- 
cies as hereafter ſhall be given by me; and if the faid 

Richard ſhall happen to die before his ſaid Mother, with- 
out any Iflue, as aforeſaid, I do then give and bequeath 
unto my Son 7ohbn, and his Heirs Males, as aforeſaid, after 
the Expiration of the aforeſaid Leaſe made unto my Son 
Richard, and Mary his Wife, the aforefaid Livi ing, which 
Richard my Son liveth in, as alſo the other Living which 
Tnke Sutton did formerly rent, after the Widow Food ": 
my now Wife, he the ſaid John paying and diſcharging all 
ſuch Legacies and Payments, as the ſaid Richard 15 and was 
to pay in Caſe he had lived. 

The Jury found, that Richard Bull died without Iſſue 
Male, living his Mother; and that Mary his Wife was like- 
wiſe dead, that Archer the Defenvant married Mary, the 

Daughter of the ſaid Richard Bull, who in his Life- time 

had granted the whole Term to the laid Archer and his 


Wife ; and that John Bull, the Son of the Teſfato?, was 
Leſſoꝛ of the Plaintiff 


L The 
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The ungle Queſtion 1 upon this Urrdii was, Clihether ' Sid. 51 
the Limitation of the Term to John Bull upon the Tontin- , ogg 1 
gency of Richard dying without Iflue Male living his Mo- V. D.Norfolk: Cale 
ther, was a good Limitation in Law. 5 . 

And upon the firſt Argument it was reſolved by the © 
whole Court without any Difficulty, that it was a good Li- 
mitation by Way of Executoꝛy Deviſe to John, and did not 

tend to a Perpetuity, as it was luggeſted. 

It was allo held, that the firſt Limitation to John upon 
the Death of Richard without Iſſue ale gencraily, was a 
void Limitation, becauſe it tended to a Perpetuity, but up- 

__ the laſt Clauſe Judgment was given koz the Plain- 

ti 
And the Caſe of * Child and Baily which is tepoꝛted in 2 Cro. 439. 
ſeveral Books was denied to be Law, but that the eſta- z Fel heb 129 
bliſhed Law in Cales of this Nature, is accozding to the! W. one 1725 

Reſolution in the Duke of Nortolk's Cale. 


Mm 2 N 
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Fall verſus Cupper. Paſch. 5 W. & M. B. R. 
1 e. 292. 


N HE Plaintiff cold to the Ocfendant a Share of 
the Pts. ee Five Hundzed Pounds in the Eaſt-India Stock, 
the laſt Hour of the and the Dekendant covenanted to transfer the 
33 ſaid Share unto the Plaintiff, provided that pe 
„ Pati) did upon ſuch a Day by Word, or by 
Writing, left at the Eaſt-India Houſe in Leadenhall- 

Street, demand the laid Stock to be transkerred unto 

him. : 

In an Aton of Covenant brought by the Plaintiff, the 
Beach aſſigned was, that upon the Day, &c. he (the 
Plaintiff) demanded to have the faid Share ok Five Þun- 
Dꝛed Pounds to be transferred to him, ſeil't, at the Eaſt- 
India Houſe in Leadenhall-ſtreet, ſecundum: Ormam ſcripti, 
and that he was then and there ready, and offered to pay the 
Paice agreed on, &c. if the Dekendant would have transker⸗ 
red, &c. but the Dekendant adtunc & ibidem penitus inde 
defecit ac ill ere ſeu transferri cauſare omnino recu- 
ſavit contra formam, &c, 


1 (J.) And 
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(I.) And upon a Demurrer to this Declaration it was 


objefted, that this Oemand of the Transfer being made ore 


tenus, and not by Writing, It ought to be made to the ve- 
ry Perſon of the Dekendant; fo2 that the Uo2ds (at the 
Eaſt-India Houſe) have Reſpei only to the Demand which 
was to be made in UGriting, and not to the Demand ore 
tenus; but Here the Plaintiff hath alledged a Demand by 


Word at the Eaſt-India Houſe, and not of the Perſon of 


the Defendant. 


(2.) The next Objeckton was, That this Demand is not 


{aid to be made at the laſt Hour of the Day, as is uſual in 
Caſes of Pleading a Demand koz Rent. 


Sed per Curiam, it was anſwered and reſolved, that the Cui. 


TUo2Ds (at the Eaſt-India Houſe) have a Reſpet a8 well to 
the Demand ore tenus, as to a Demand in Writing; and 
tis the Uſage amongſt Her chants to make all their De⸗ 
mands ore tenus, upon ſuch Bargains, as well as ſome- 
times by Writing at the Eaſt-India Houſe, and not to ſcek 
after the Perſon of the Vendor. 

And as to the ſecond Objetion they held, that the De- 


mand was well laid as to the Time, fo2 a Day and Place 
certain were appointed, and the Plaintiff hath laid it upon 
the ſame Day; and farther alledged, that the Dekendant 


transferre recuſavit, which is ſufficient, 
Judgment fo2 the Plaintiff, 


Williams verſus Williams. Paſch. 5 W. & M. 
B. R. Rot. 170, 171, „ 


— 


269 


HE Plaintiff Thomas Williams, being a Goldſmith Cuſtom of Merchants 
in Lombard-Streer, bzought an Aﬀion on the Caſe a- Sncernins Bills of 


Exchange is Part of 


gainſt Joſeph Williams the Pꝛojeſtoz of the diving Engine, the Common Law 


and declared upon a Note d2awn by one John Pullin, by | 


which he p2omiſed to pay 121. 10s. unto the ſaid Joſeph 


Williams on a Dap certain; and he indoꝛzſed the Note for 


Value received unto one Daniel Foe, who indo2\cd it to the 
Plaintiff fo; like Value received. 
And now the JD laintiff as ſecond J ndoꝛſee declared in 


this Panner, fl. That the City of London is an ancient 


City, Quodq; habetur & a tempore cujus contrarium me- 


moria hominum non exiſtit habebatur quædam antiqua & 2 Vent. 298. 


laudabilis conſuetudo inter mercatores & al' perſonas This Way of decla- 
if | 2 85 held youu: 


com- 


— — 
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1 Salk. 129. 


commercium exercen infra hoc regnum Angliæ reſiden ul! 
83 tat' & approbat', videl't, &c. 

Skim, £2 , = Sq ets forth the Cuſtom of Merchants concerning 
5 Mod. 13, 365, Motes lo drawn and indozſed ut ſupra, by which the firit 
en = Indorſor is made liable as well as the ſecond, upon Fai⸗ 
e [ure of the Drawer, and then lets fo2th the Fatt thus: 

Th Curique ctiam quidam Joh'es Pullin exiften pertona 
que per viam Merchandifand commercium! habuit, &c. {on 
ſuch a Day) apud London pradict, videl't, in parochia 
beatæ Marix de Arcubus ig Warda te. C heap {ecundiun 
uſum & conſuctud' mercatorum quandum Billam five notam 
in ſcriptis nomine ſuo ſubſcript” fecit geren' dat, &c. Et 
per eandem Billam five notam promiſi t lolvere, Kc. letting 
forth the Mote; and farther that it was indozſed by the 
Dekendant to Foe, and by Foe to the Plaintiff, ſecundum u- 
ſum & eonſuctudin mercatorum; and that the Ozawer ha- 
ving Notice thereof refuſed to pay the Money, per quod 
the Dekendant, ſecundum uſum & conſuetud' mercatorum, 
became liable to the Plaintiff, and in Conſideration thereof 
pꝛomiſed to pay ft, &c. alledging that they were all Per⸗ 
lons who traded by way of Merchandile, &c. 
To this the Defendant pleaded a frivolous Jlea, and 
the Plaintiff demurred, and upon the firſf Opening the 
Patter had Judgment in B. R. and now the Defendant 
brought a Uirit of Erroz in the Exchequer Chamber, and 
the only Erro; inſiſted on was, That the Plaintiff had not 
declared on the Cuſtom of Merchants in London, 02 any 
other particular Place, (as the uſual Way is) but had de⸗ 
klared on a Cuſtom thro' all England, and if ſo, tis the 
6 5 ep. 25: B Common Law, and then it ought "not to be ſet out by way 
Beyer e., or em; and if tis a Cuſtom, then it ought to be laid 
2 Leon. 114. in ſome particular Place from whence a Venue might ariſe 


1 Init. 110 


Mia r. ate. to try it. 
2 Vent. 310. To which it was anſwered, that this Cuſtom of Mer. 
adjudged good. chants concerning Bills of Exchange is Part of the Com- 
How. 1, mon Law, of which the Judges will take Notice ex officio, 
+ 3 Mod. 226. AS it was reſolved in the Caſe of ef Carter and Dowriſh , 
dee Megadora and And therefoze tis needleſs to ſet foꝛth the Cuſtom ſpecially 
ry Eo HY in the Declaration, fo? tis ſufficient to ſay that ſuch a Per⸗ 
Show. 317. ſon ſecundum uſum & conſuetudinem mercatorum dꝛew the 
Bill; therefo2e all the Matter in the Declaration concern— 
ing the ſpecial Cuſtom was meerly Surplulage, and the Oe⸗ 
vie Vi. ; & „ laration good without it. 


Annæ, c. 9. The Judgment was affirmed. 
! Te, Hinks 


— 
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Hinks verſus Harris. 


Robibition, &c. the Caſe was, Hinks and Elizabeth 4 Mod. 182. S. C. 
his Cite were pꝛolecuted in the Court⸗Chziſtian fo2 an B 
inceſtuous Marriage, £02 that the laid Elizabeth was Siſter Libel in the Spiritual 

to the firſt TGife of Hinks. | Court againſt Huſ- 
El;zabeth died pending the Suit, whereupon the ſurvi- mean, Je for an 
ving Þusband pleaded in Abatement the Death of his and pending the Sit 
Wife; but that Court rejeted the Plea, and afterwards 4 1 which 
nave Sentence, that the Marriage was inceſtuous, void in Abamen, bee 
and null. j)) WE OOPS ay nomlt non wes 
And it was now moved, that the Wife being dead, the a barrage 
Spiritual Court ought not to have pꝛocceded to adnul the was granted. 
ürriage, fs2 that Hinks and his Mike had Iſſue between 
them now living, and by that Means the Tfſue would be 
made Baſtards after the Death of the Parent, which is 
contrary to the Rules of Law laid down in * Kenn's Caſe. + > Rep. Caſu uli 

And after Debate, a Prohibition was granted quoad 7% _ 
the Annulling the Marriage only, but that the Spiritual 
Court might p2oceed againſt Hinks after the Death of his vide Luw. 1059, 
Wife pro falute anime, to puniſh him fo2 the Inceſt, but 17. 
they ſhould not make the Parriage void, ſo as to barſtar⸗ 3 4 
viſe the Illue, fo2 that was againſt Law; and the Autho- 

rity in Kenn's Cale was the Rule in this Cale, 


Knight verſus Keech. Trin. 3 Will. Rot. 364. 
in C. B. Mich. 4 Will. & Mar. B. R. Rot. 60. 


"THIS was a Writ of Erro2 on a Judgment in C. B. 6d. 188 8 C. 
wherein the JAaintiff declared upon a ſpecial Agree⸗ ; Lev. 319. S. C. 
ment, (viz.) That whereas Knight was poſſeſſed of a Moie⸗ “ here the not affign- 


ing aparticularBreach 


ty of ſuch a Ship, then in a Gopage, and had ſuch a ele promiteis cared | 


Share of the Pꝛoſits of the ſaid Gopage; it was agreed by z Verdict. 


between him and Keech, that he (Knight) ſhould ſell and 814 ken 
' convey to the ſaid Keech all his Intereſt in the ſaid Ship, 1 Danv. 76. p. 14. 


and Pꝛolits of the ſaid Uoyage, and that the ſaid Sale ſhould » Lev: 20, 44. 


be in Writing, and that Keech ſhould pay unto Knight 600]. 3 os As. 


koz the ſame, viz. 231. in Hand, and the Reſidue at the r Ven. 17, 214 
Execution of the Writing; and then lays a recipꝛocal JÞ2o- 1 
mite. that Knight, in Conſideration that Keech had paid oy. 123. 
231. in Hand, and had p2omiſed to perkozm the ſaid Agree- Hob. 88, 106. 


Cro. Eliz. 5 
ment . 1 Sid. 158. 


Hob. 67. Cro. Eliz. 292. 2 Cro. 503. 
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He ſhould have 8 ment in all Things on his Part, be pꝛomiſed to verfoun 
Rn reach the lald Agreement in all Things on his Part, and then 
of this Agreement. {aps the general Bꝛeach, (viz.) That Knight agreamentun 
| ſuum prædict. hucuſq; aliqualiter non pertorma Lit, tho On 
luch a Day, &c. he was ſpecially requeſted ſo to da, . 
Upon Non Aſſumpfit pleaded the PBläinttſt Hand a Gerdick 
and 731. Damages; and now upon a Crit of Erroz 
brought it was inſiſted, that this Bꝛeach of the Agreement 
in theſe Mozds, (viz.) Agreamentum fuum hucuſq; ali- 
qualiter non performavit, was too general and incertain, 
fo2 he ought to have ſet koꝛth ſome particular Inſtance of 
the Breach of the Agreement. 
'Tis true, the Pꝛomiſe is general, but pet the Breach 
thereof muſt be particularly ſhewn, to fntitie the Plaintiff 
to his Aﬀion, and to give the Defendant an Dppoxtunity 
of making and applying his Ortcnce. 
3 H. 6. 8. Sed per Curiam, Chis might be good Matter upon a 
2 _ " 16. Demurrer, but that the Plaintiff 1 in the oziginal Action was 
. helped by the * Uerdi#, fo2 it ſhall be intended, that ſome 
1 Sid. 173, 270, 447- particular Bꝛeach was "niven in Evidence tg the Jurp; 0- 
> Saund. 350. _ therwile _ Plaintiff 1 not have recovered a Uerdit, 


Tippin 1 Coſin. Bill. 5 Will. & W 
5 KX. Rot. 


4 Mod. 380. 8. C. IN a aria Uerdict in Tjcitment, the Jury found as fol- 
Phe Te 1 doweth: 
ſhall take byburchaſe That Edward Coſin was ſciſed in Tee of the Lands in 
and not by Deſcent. Qlieſtion, which by Deed and Fine he ſettled on his own - 
8 15 Marriage, (viz.) To the Uſe of himſelf and his Þcirs, un⸗ 
150, 237. 2 til the Marriage ſhould take Effect. and alterwards to the 
x 1 272- (Alle ok the Wife fo2 Life, and after her Death, then to'the 
2 Salk. 8 Uſe of the Cogniſees in the ſaid Fine, and their Heirs, du⸗ 
Show. Part. Cafes ring the Life "of the ſaid Edward Coſin, upon Truſt, ta 
ORs permit and ſuffer him to take the Profits, Kc. and after- 
wards to the firſt and every Son of that Marriage in Tail 
Male; and fo2 Want of ſuch Iſſue, to the Heirs of the Bo- 
dy of the ſaid Edward Coſin; and fo? Want of ſuch Iſſue, 
to the ſaid Edward Colin and his Þþeirs fo2 ever, 
The Marriage took Effet, and they had Iſſue only one 
Daughter, ſince married to George Tippin, who likewiſe 
had Iſſue by his laid Mike one Daughter, an Inkant, and 
LEW of 1 3 


Edward 


ä — ͤBꝛ⁵A — — — — —— — — 
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Edward Colin, the Father, upon ſome Diſpleaſure at the 
ſaid Marriage, levied another Fine with Pꝛoclamations 
and Warranty to the Ale of the Ocfendant Colin and his 
ny A 

The Wife of Tippin died, then her Father, Edward Co- 
ſin, died without any other 1 eule; and his THidow entered 
and enjoped the Lands during her Like, and died 
The Queſtion was, Whether the Daughter ok George 
Tippin, who was certainly the right Heir of Edward Colin, 

her O2andfather, was barred by the laſt Fine, with Pocla⸗ 
mations; and that Queſtion did ariſe upon the Limitation 

of the Uſes, &c. (viz.) Ik thereby Edward Coſin took an 

Eſtate-tail veſted in himſelf, 02 whether the Remainder li- 

mited to the Heirs Males of his Body was a contingent Re- 

wainder, which his Heir ſhall take as a Purchaſer, "and not 
by Deſcent. 

Paz if his Heir ſhall take by Purchaſe, then the laſt Fine 
levied by Edward Cofin ſhall be no Bar to the Heir, be⸗ 
cauſe ſhe doth not claim under the Cogniſor of the ſaid Fine, 
but under the Parriage⸗Settlement ſupra. 

And it was argued fo2 the Jlaintiff (the Heir at Lato) 
that this Caſe differs from that of * Fenwick and Mitford, 1 Inf. 22. b. 
fg? there no Cle at all was limited fo2 the Life of the 9 


— 


Leon. 18 
Ecoffs? ; lo that there was a Uacancy which the Law 2 Co. 11. 
would not ſupply by Implication. 5 3 57 


But in the puncipal Caſe there is an expreſs Eftate Dyer 54 b. 
limited to the Cogniſees, during the Life of Edward Co- 
lin, lo there is no Room left fo2 any Implication ; be- 
üde 8, in Nitford's Cafe it was held to be no other than 
the old Reverſion ſubliſting in the Feoffo2 ; but the Limi- 
tation here is of a new Eſtate, (viz.) An Eſtate-tail, and 
therekoze cannot be any Part of the old Eſtate, which was 


d Fee⸗ſimple. 


On the other Side it was argued againſt the Heir, that For for the Pe. 
the Limitation of the Profits to Ecard Cyſin, during his fendant. 
Life, was a Remainger veſted in him by the Statute of 
Uſes, 

Sed per Curiam, that was denied, koꝛ then there would 
be an Aſe upon an fe, 

Then it was farther argued, that the Law would imply : Mod. 121, 159. 
an Eſtate fo2 Lite in Edward Colin, intermediate between 
the Eſtate of the Cognilees and that to the firſt Son of 
Pat Yarriage, becauſe it was poſtible that chey (the Cog⸗ 

ilees) might kolkeit 62 lurrender. 


— 
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And mozeover, that there might be a Tranſpoſition of 
the Name (Edward Coſin) which precedes the laſt Re- 
mainder in Fee, and to place it immediately bekoze the 
Limitation to the Peirs Bales ok his Body, and then 
he would have an Cſtate-tail in Remainder veſted in 
There was another Point ſtirred, TS The Deſcent 
ok the Warranty upon the Heir at Law, but ſhe being an 
Infant, that was waived on both Sides. 

And upon the firſt Argument, the whole Court was 
clear in Opinion, that this was a contingent Remainder, 
and ſuch as the Þeir ſhould take by Purchaſe, and not by 
Deſcent, and that this Caſe differs from that of Fenwick 
ann Mitford, fo? the Reaſons ſupra. _ 
And 2 Judgment was given fo2 the Plaintiff, 


Prigg verſus Adams. 


Al 64 JN an Action of Falſe Impꝛilonment, the Defendant 


Whe dgment is 
Kits 7% * er 1 vicaded a Judgment in the 'Town-Court of Briſtol, ob- 


tho" declared by a tained againſt Prigg, ann that he was arreſtcn ann impꝛi⸗ 
private Act of Par: ſoned by Uirtue of an Execution thereon, &c. 


tiament, that it ſhall 


mer The Plaintiff replied, and ſet kozth a pzivate Ac of IIar- 
Skin. 3 50s 300,407+ liament lately made, by which A Court of Con'c: ENCE Was 
S. C. erefed in that City, to have the ſole Conuſance in the ſe- 
vr a The 184, & peral Aﬀtons therein expꝛeſſed, concerning all Matters un⸗ 
3 Lev. 23. der 40s. to be bzought againſt any poo? Jnhabitant of that 
: City, and that all Judgments elſewhere tor ſuch Matters 
ſhould be meerly void. 

Then he ſets fo2th, that he is a poo? Inhabitant of the 
faid City, and that the Matter fo2 which the Judgment 
was obtained was under 40s. and that the Action was 
within the ſain Statute. 

C There was a frivolous Rejoinder to this Replication, 
and thereupon a Demurrer; and the Queſtions were, 

(1.) Whether this J udgment againſt Prigg was by F oꝛce 
of this At of Parliament ipſo facto void, o2 whether it is 
voidable by Crit of Erro2, oz by Plea. 

(2.) Whether Prigg hath now loſt the Benefit of the ſain 
At by not Pleading it in the oziginal Aﬀton to the Jurik⸗ 
diſtion of the Court, and ſetting fozth, that he was a 


poor Inhabitant of that City, ſo as to intitle him fo the Be⸗ 
net of that att, 


5 7 8 NATE 60 Chet 


J ͤ ͤ ͤ w 
155 What Remedy, if any now remained to Prigg, (af- 
ter Judgment) to avoid the ſame. 


And after Argument it was reſolved by the Court, 
That this Judgment was not ipſo facto void, ſo as to Where a private AQ 


make the Plaintif? in the oziginal Action, and the R 


(who ſerved the Execution) Treſpaſſers ; and that the regu— Ho 
lar May to take the Benefit of the Act was fo2 the Ocfen- 
dant below to have pleaded this Matter, and fo to have 
intitled himſelf to ſuch Benefit. 
That ſince the Judgment was not abſolutely Void, and 
tho' Prigg had negleted to plead the Statute to the J uriſ- 
Dicion of the Court below, yet he was not without Re⸗ 
medy. 
Foz he may come in upon the Return of the Ca. fa. in 
Cuſtody below, and then plead this Statute with the ne.. 1. „ 
eeffary Averments in Oilcharge of the Erecution. 24ſt. 0. 
As upon the Statute of * Additions which hath the 5 5 


ſame Mozds, (viz.) That the Outlawry ſhall be void ik! Rood 88 , „ 


there is no Addition; and yet in that Caſe it hath been al- 132: 

ways held, that the Perſon ſo outlawed muſt either reverſe ; Dove 4785 

it, 92 plead it off ut ſupra, and f Turner's Caſe was cited; ©. 119 

and allowed ko: Law; fo2 an irregular Judgment is no e 
Judgment, and that was vacated bekoze the Action bꝛou . ». Felgat, 


2 Sid. 125 
ſo that the Plaintiff might have replied Nul tiel Record to Raym. 73, 74. 
the Dekendant's Pleading the Judgment. a 1 0 107. 
Judgment fo? the Dekendant, Quod quer' nil capiat S. Keb , % 
| 482, 488. 
benden verſus Scott. Hill. 4 W. & M. B. R. 
Rot. 566. 
N a ſpecial Urrdi in Ejeckment, the Caſe was as fol- ; z Lev. 385, S. C. 
loweth: I Salk. 185. S. C. 


ft. Copyholder in Fee, where by the Tenure the Widow le $ T © 
Was intitled to her Free- Bench, ſurrendered his Copphold Comb. 233. S. C. 
into the Hands of two Tenants accowing to the Cuſtom fg TR 
10 the Aſe of 8 and his Þcirs. was defeated of her 
This Surrender was pꝛeſented at the next Court, but 2 reh in A 
alter, and bekoze the ſecond Court, the Surrenderor "died, Cn 0 


> 2 Sid. 37, 61 
and at the nert Court after his Death the laid T. S. and Lane 5 


the Gidow were admitted. 3 TOP. 214. 
Ind the Queſtion was, Tf the Widow was defeated of G 268. 

her Free-Bench by the Admittance of the Surrendree, 02 whe- 

ther the Widow's Eftate being attached by her Husband's 

dying [eiced, ſhould ſuſpend the Operation of the ſubſequent 


Nn 2 Ad⸗ 


. — — Ee get 
K 2 
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Admittance ok the Surrend2ee until after the Marriage, 
dz the Death of the Widow, 
| Inſt. 59. b. And upon the firſt Argument it was adjudged without Dit- 
3 ng 85 9. ficulty, fo2 the Surrendree againſt the Widow; fo2 tho by the 
.Cro 109. 5 69. bare Surrender, no Eſtate palleth out of the Surrenderoz, 
+ Jones 451 and by Conſequence he died leiſed in Fee of the Copyhold; 
yet it was not of an abſolute, but a defeaſable Eſtate of In⸗ 
heritance, ſubjeit to be deſtroyed by the ſubſequent Admit- 
tance of the Surrendree ; and therefore the Widow's Eftate, 
which is derived out of that Eſtate of which her Husband 
died ſciſed, muſt ncceflarily partake of the ſame Quality, and 
remain defeaſable in her, as it was in her Pusband. 
And the Admittance of the Surrendree ſhall have Relation 

to the Time of the Surrender made, as weil to defeat all 

mean Acts made by the Surrendero2, as all other cuſtoma⸗ 

ry Eſtates derived out of his Eſtate; fo2 tis very clear, that 

her Citle by the Cuſtom doth not commence by the Marriage, 

(as it doth in Dower at Common Law) fo? if he did, then 
the husband could not defeat it by any Act, which he may 

in Caſe of Free-Bench, for there the Husband mult die ſeifed, 
_ otherwiſe the Widow hath no Title. 5 


So Judgment was given koꝛ the Plaintiff, the Leſſee of 
the Surrendzee. 


Hibbert verſus Courthope. Hill. 4 W. & M. 
B. R. Rot. 237. 


In A ſumpſit ſor Work \ Sſumpſit, &c. and Judgment agalnft the Defendant by 
a, 3 Default, and now upon a Uirit of Erroz bzought, the 
forth what Manner Eł T O2 inſiſted on was, that the Occlaration was general, 
ee 12 (viz.) That the Defendant was indebted to the Plaintiff 
5 'pl. 1. in ſo much Money pro opere & labore ipſius (the Plaintiff) 
pro prædicto (the Defendant) ad ſpecial inſtantiam & requi- 
ſitionem prædict (the Defendant) ante tempus illud fact & per- 
format, without ſetting foꝛth what Sozt 02 Manner of Work 
92 Labour it was, ſo that it might appear to the Court to be 
lawful ; for it might be about ſome unlawful Matter, for which 


the Law will not imply any Promiſe, &c. 

Sed non allocatur, fo2 per Curiam, the only Reaſon why 
the Plaintiff E bound to ſhew wherein the Dekendant is in⸗ 
debted, is, that it map appear to the Court that tis not a 
Debt on Recozd oz Specialty, but only upon {imple Con- 


tract; and any general Woz2ds, by which that may be made 
to appear, are ſufficient. 


The Judgment was affirmed, mo * 


Term. Patch. © W. X M. B. R. 3 


Andrews verſus Whittingham. Trin. 4 W. & M. 
B. R. Rot. 815. 


N Ejectment in the County Palatine of Ba n 143. 


Plaintiff declared upon a Demiſe de mineris carbonum.? . Fn TE 8. C 


in parochia de D. &c. generally, not laying how many Comb. 261. S. C. 
Mincs, &c. | 2 Danv. 753. pl. 195 


Upon Not guilty pleaded, the Plaintiff had a Gerdi, men < mhe 


5 Carbonu n, good. 


and Judgment, and upon a Writ of Erroz brought, the 11 Rep. 25. 
Erro2 afligned was in the Declaration, becauſe of the In- Were, l. 1130 


2 Cro. 150. 


certainty thereof, fo2 not letting fozth the Number of Coal- Palm. 101. 


Mines, fo as the Sheriff might know of how many to give Noll. Rep. 166. 


Jofſeftion. ; 1 7 
And fo? this Keaton the Court inclined, that the J udg⸗ Noy 121. 

ment was erroneous; but then the Plaintiff pzoducing le., ors 483. 
veral Pecedents in Durham, and alledging that all the 3. 
Entries there in Ejctments ko: Coal-Wines were the 

ſame as in this Cale, the Judgment was affirmed, 


The King verſus Gallwich. Paſch. 5 W. & M. 
B. R. 


HE Defendant was indiffed in Middleſex, fo2 being Indifment in Na. 
a Pawn-broker, and it was moved to quaſh it, for s of an Aftion of 


Trover againſt a 


Vers this Indictment was in Nature of an Action of Trover, for Pawn-broker. 
it was, that the Defendant on ſuch a Day, &c. had lent Mary Salk 5. 
the Wife of T. S. 25. 6d. and at the ſame Time did receive 
ok her an Under-Petticoat of Silk as a Pawn for the Re-pay- 

ment of the Money, and that he (the Oefendant) had illi- 

cite & deceptive refuſed to deliver the ſaid Petticoat, not- 

withſtanding that the ſaid Mary had tendered to him the 

ſaid 2s. 6d. with Intereſt fo2 the lame, ad damnum of 

the laid T. S. & in malum exemplum, &c. ſg that at moſt 

this is only a Bꝛeach of Contra, which is actionable, but 

not indictable. 

But the Court would not quaſh the Indickment (abſente 

Holt Chief Juſtice,) becauſe of the Abuſe by Pawn-brokers. 

Sed quære, fo2 if the Dekendant had demurred to this 

Indickment, it could not _ been maintained by Law, 


DE 


— - — « . 
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DE 
Term. Sanct. Trin. 


Anno 5 Willi. & Marie, B. R. 


Loyd Verſus Ogle, and Loyd Verſus Eagle. 
An Infant being Bail, : 

and 1 Execu- k N Ation of Aſſault and Battery was bꝛought by 
tion, 'tis diſcretiona- 


ry to diſcharge - him L oyd againſt Ogle, and the Battery being dut⸗ 


on Bail, or not. ragious, the Plaintiff pꝛocured the Pꝛoceſs to 
2 Danv. 667. pl. 23. be marked fo? ſpccial Bail. 

In 5 TO or Theretizon- Ogle was arreſted, and Eagle entered 
Od for fea) into a Recogniſance befoze a Judge as Vail in the 
Bail. o21ginal Aﬀion, and afterwards Loyd the Plaintiff re- 
covered 1001. Damages againſt Ogle fo2 the Bat⸗ 


tery, and had Judgment ; and after the Keturn of the 


Ca. ſa. againſt the Pincipal, he ſucd out a Sci. fa. 


againſt Eagle the Bail, and had Judgment thereon, 
and then Eagle was taken in Execution koz the Da⸗ 
mages. 

Uhereupon he bzought an Audita querela ſug neſting 
his Infancy, and the Writ being brought into Court, 
he appeared in propria perſona, and it was moved, that 

Salle. 92, 93, 101, he might be inſpected, and his Uitneſſes examined; and 
Bp} . thereupon his Pother peremptozily depoſed, that at that 

e 353. very Time he was twenty Pears old and no moze, and a 
Maid Servant gave circumſtantial Evidence to the ſame 


Jaurpoſe; and hereupon it was moved, ak he might be 
bailed. 


1. 2 Vut 


— 
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But per Curiam, Tis Matter of Oltcretion, either to 
admit him to Bail, 02 to rekuſe it, he being in Execution; 
but it he had brought this * Audita querela bekoze he had * l 5 . 93 
been taken in Erecution, he muſt have a Superſedeas of * .“ 
Courſe. 195 
The Court would not bail him, tho the long Uacation 
was near, but required the Evidence to be ſtrengthened by 
a Copy of the Regiſter where he was bon, which being in 
Yorkſhire, he appeared again in Michaclmas-Term in Cu- 
ſtody, and a Copy of the Regiſter was p2oduced, and 
{wo2n to be a true Copy; and the Mother and the Maid 
being again ſwo2n, ut ſupra, and all agreeing in the ſame Co. Ent. 857. b. 88.4 
Thing, Eagle was then dilcharged by the Court, 


The Inhabitants of Shermanbusy 5 in Suſſex verſus Comb. 208. 8. C. 
Bolney Pariſhioners. 


HE Cafe, (viz.) A poo2 Yan who was lawfully ſet: A Widow having 


tled in the Pariſh of Bolney, marrien a Widow, t nee 


5 ried an Inhabitant of 


who was an Inhabitant of the Pariſh of Shermanbury, who another Pariſh, the 


it that Time had thee Childzen (living) by her firſt Þuſ- Children tall nat 
band, all under the Age of ſeven Years, and maintained unles they were 


by the Parish of Shermanbury, at the weekly Allowance Nurſe- Children. 


After this Marriage, the Mother and her thꝛee Childꝛen 
ors {cat to the Parish of Bolney, where her Husband was 
ettled. 

Hereupon the J uſtices, upon the Complaint of the Pa- 
rich⸗Omcers of Bolney, made an Omer, that the Pariſhio- 
ners of Shermanbury ſhould continue to pay the 3 s. per 
Meek towards the Maintenance of the Childꝛen; which 
Odder was confirmed upon an Appeal. 
And being removed into B. R. by Certiorari, it was now 
moved to guaſh it, becauſe the Juſtices had no Power ta 
make an Ozder f92 luch Papment towards the Mainte⸗ 
nance of the Childzen now they dwelt in another Pariſh. 
Sed per Curiam, The Marriage of the Mother into the 
Parich of Bolney Wall not ſettle the Childzen there, unleſs 
they were Nurſe-Children, fo2 ſuch muſt go with the Mo- 
ther; but it was doubted, whether theſe Childzen, being 
under 7 Years old, ſhall be reputed to be Nurſe-Child2en, 

Then it was ovjefed, that ft did not appear in this Taſe 
but that the Father in Law was of ſuſticient Ability to 
maintain theſe Child2en, ns 


To 
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To which it was anſwered by Juſtice G. Evre, that 
where the Relations are obliged to maintain their N60? 
Friends, ſuch poo? People ſhall not de removed out ot 
their own Pariſh where they are ſettled, unto that Pariſh 
where their Relations live ; fo2 by that Means, upon the 
Death of ſuch Relations, the JIariſh where they lived may 
becone chargeable, which ought not to be, and therets2e 
the poo? Perſon ſhall continue in his own JÞartlh, and bis 
Relations ſhall maintain him there. 

Er per Curiam, This Cale is within the Equity of the 
Statute fo2 the Relief of the Pooz; and there is no Rea- 
ſon that Shermanbury ſhould be ditcharged 2 the 3 
by their Mother 8 Marriage. 


King & Ux' verſus Phippard. Trin. 5 Will. & 
Mar. B. R. Rot. 383. 


gu a - Hardy an Action of Aſſault and Battery bob by Dusba ind 
where the Pleadings and Aike fo2 an Aſſault, &c. on his Tike, 
are good without a The Dekendant pleaded, that the Plaintiff Mary | die & 
gg 's © anno ſupradicto apud H. predic. in ipſum (the Defenvant) 
Comb. 227. 8. C. inlultum fecit & ipſum adtunc & ibidem verberavit & vulnera- 
vit ac ipſum vulnerare & mahemiare voluiſſet, and 10 juftitt cs 
in his own Dekence, &c. 
The Plaintiff replied, quod 0 tempore quo, &c. 
the afozeſaid Aﬀault by the ſaid Mary, upon the Dekendant, 
was ſuppoſed, the Plaintiff King was poſſeſſen of an Hoiuſe 
ſituate in, &c. and that the Defendant codem tempore quo 
the Aſtault by the laid Mary, upon the Dekendant, is ſup⸗ 
poſed, entered into the ſain Þouſe upon the JPoſſefion of the 
_ Plaintiff King, & ipſum diverſis injuriis & contumeliis laceſſit, 
ſuper quo (the Plaintiff King) required the Dekendant to 
Depart out of his Poule, but he reftiſed ſo to do, and 
thereupon the Plaintiff Mary, per Mandatum of her Hul⸗ 
band (the Plaintiff King) molliter manus impoſuit an the De- 
kendant, to put him out of the Houſe, ſuper quo the DOcfen- 
Dant ira motus aſſaulted and beat the Plaintiff Mary, as in 
the Declaration, & hoc parat. ſunt verificare. 
And upon a Demurrer to this Replication, it was 
ſiſted fo2 the Ocfendant, that the Replication was it! 8 wy 
_ TUant of a Traverſe, (viz.) Ablq; hoc, that the Pleüntiſt 
Mary verbcravit & Fun the Defendant, becauſe that 
is poſitivelp alledged in his lea, oz at leatt — cle 
| FV träverted 


In an Action of Aſ— þ 
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traverſed, abſa ; hoc auod n, Gas ad vulnerandum 
the D ckendant, as is done in the like Pleading in the 3 
Books Entries, 02 If they did not traverſe, ut ſupra, it Raft. Ent. 612. a. 
was neceflary, at icaſt, that in the & Concluſion of the Re- 9 162. Dur 
plication the Pplaintiffs ſhauld have averred that to be the combe 4 Smith. 
on Aſſault, which the Defendant had mentioned in his 

ea. | | 

Sed per Curiam, The Replication is good and as it 
ought to be, and that the Traverſes, ut ſupra, had been im- . 
material, becaule the Matter of the lea was confeſſed and Where a Juttification 
avoided; and the Wiozds verberavit & vulneravit in the © _ e 
Plea do not differ it from the Common Bar Son aſſault Wag, aer, 
Demeſne, but only make the Plea infozmal; and as to to be the fame Tret- | 
the Averment, there is no Need of it in this Caſe, becauſe va 1 
the Matter of the Replication is laid to be done at the ll , 
ſame Time and Place; and 'tis a Rule, that if a Juſtifica- 2 Saund 5: 
tion be at the ſame Time and Place, tis needleſs to aver 
that 'tis the ſame Treſpaſs. 


Et per Curiam, The Replication ought to be ſpecial, (as 
tis) becauſe this Hatter could not be given in Evidence 
upon the general Replication de injuria ſua propria. 

Jud: gment (02 the Plaintikk. 


Gale Ver ſits Till. 


JI. L. brought an Action on the Caſe in the 4 4 Mod. 244-8. C. 
Pleas againſt Gale, as Adminiſtrato2 of T. S. and 3 55 3752 39% 


Judgment againſt an 


there was a Qecrdif and J udgment againſt him; thereupon Adminiſtrator was af. 
he bꝛought a CArit of Erro2 in B. R. and there the Judg⸗ firmed on a Writ of 


ment was afürmed; and now it was moved, that the Jbmi- , cg, 


niſtrato2 might pay Coſts upon this writ of Erro2, be- Sid. 183. 


cauſe it was his own Ai, and lay in his own Knowledge, On Ay Ft 
and was bzought in dilatione Executionis, in which Cale Skinner 400. S. C. 


the * Statute gives double Coſts. A 228. S. C. 
But after an Adjournment on Manday 27 Novemb. 1693. yoo? als 


it was reſolved, that the Adminiſtrator ſhould not pay any Hurt. 78. 


Colts, ka; that he was not a Perlon within ye J ntent gf ou 19. 

the {at Statute, 5 
6 Mod. 92. 

I Salk. 207. 


213 Car. 2. cap. 2. 


O o Lawrence 


9 


— 


. J 
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Lawrence verſus Atherton. 


Foreign Attachment 


| EB T upon Bond, &c. the Defendant pleaded the Cu⸗ 
„ ſtom of Foreign Attachments in London, (viz.) That 
on ſuch a Day T. S. entered a Plaint, &c. anainſt the 
Plaintiff Lawrence in London; and upon Pꝛoceſs againſt 
him Non eſt inventus was returned, and thereupon a Slug⸗ 
Salk. 280, 201. Hgeſtion was made, that he had ſo much Money in the 
Skinner 639. Hands of the Ocfendant Atherton, and that he the ſain A- 
therton was attached by the ſaid 2 and ſo ſhews all 

the Pꝛoceedings thereon. 
Rat. Ent. 57. or And upon a Demurrer to this Plea it was adjudged ill, 
. becauſe it was laid, that the Dekendant (who was the Gar: 
niſhee) was attached by the Money in his Hands, whereas 
it ought to be, that Lawrence (the Defendant in the Aﬀion 
in London) was attached by the Money in Atherton's 


Hands, fo? ſo is the Cuſtom, and ſo * Dekendant had 
laid it to be in his Plea, 


Lampron werſus Collingwood. Trin. 5 Will 
& Mar. B. R. Rot. 509. 
1 Salk. 262. 8. 8 


1 Ollingwood obtained a Judgment fo2 40l. Debt, a and 
1 40s. Damages againſt Edward Craſter and Robert 
Where an Audita que: Lampton; And after the Pear, &c. he brought a Sci. fa. 
3 upon that Judgment againſt Anne Lampton, Relict and Ad- 
Comb. 325. S. C. miniſtratrix of the ſaid Robert Lampton, ſuggeſting the Re- 
1 Danv. 34.5. 2. covery ſupra, and that Craſter died, and Robert Lampton 
4.Leen- 24 3% him ſurvived, and then he died, and that Anne Lampton 
Cro. Car. 481. was Adminiſtratrix; and upon two Sci. fa's and Nichils 
Ro? Abr 309. keturned againſt her, he obtained Judgment againſt her as 
velv. 208, 2% Adminiſtratrix of the ſurviving Debto2 Robert Lampton. 
3 Rep. 12. Qpon which Judgment the laid Anne Lampton bzought a 
LT Mrit of Erroz in the ſame Court where the Judgment 
PE oo was, (viz.) Error coram vobis reſiden', and fo2 Erro2 al- 

uo. Matter of Fat, contrary to the Suggeſtion of the 

Sci 
fl. That where by the Sci. fa's it is ſuggeſted, that Cra- 

ſter died firſt, and Robert Lampton him ſurvived, ſhe averred, 


that Robert Lampton died firſt, and Edward Cralier him ſur: 
I vived, 
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vived; upon which Iſſue was taken, and found fo2 1 
Lampton the Plaintiff in the Writ of Erro?, (viz.) Chat 
Craſter ſurvived; and now it was moved in her Behalf, 
that the J udgment might be reverſed; and no Body ap- 
pearing fo2 the Dekendant, 

Per Holt Chief Juſtice, a Writ of Erro2 will not lie in 
this Caſe, but an Audita querela only; becauſe the Fat 
aſtigned f02 Erro2 is in the Suggeſtion of the Writ it 


ſclf, and not in any of the P2oceedings in the Caule ; & 
adjournatur. 


But afterwards it was adjudged, that a TUrit of Er. 


192 would not lie, wherefore the Plaintif bought dn Ay: 
dita querela. 


Term. Sanct. Mich. 


5 Will. & Mariæ, B. R. 


Seymour vow Greenyill. 


ithin a Year and a 
The Plaintiff Sir Toſtph Seymour obtained a Judg⸗ Day afer the Judg- 
ment againſt the Dekendant Bernard Greenvill, ment. but there be. 


Eſq; ko; loool. Debt, and 8]. Damages, but no e 


Exccution was taken out, no2 any Writ of Flegit ackually ken our ar any Time | 
led within a Pear and a Day after the ſaid Judgment wheat ſuing a 5o:. 


Ooz Was Dan, 331: Eber 


fl. 1 Hillary-Term 30 & z 1 Car. 2. in B. R. R ot. 8 Elegi. not taken out 


— 
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Womb. 232. 


was obtained; and that the Plaintiff, without ſuing out a- 
ny Sci. fa. againſt the Ockendant in the Adion, had now ta— 
ken out an Elegit DIrexed to the Sheriff of Berks, returnable 
the firſt Day of this Term; and thereupon an Inquiſition 
was had, and the Lands of the Defendant delivered, &c. 
in Execution. 

But the Plaintiff had now entered on the Roll of the 
{aid Judgment an Award of an Elegit, as of the ſanie Term 
with the Judgment; and had continued it down with Vice- 
comes non miſit Breve to the Time of the Suing out the 

- preſent Elegit. 

And now it was moved to let aſide the Execution of this 
Elegit, and to have Beſtitution, &c. beciule the Suing out 
this Elegit was inſufficient, fo2 it ought to be acdkually ta- 
ken out ſome Time within the Year and the Day after the 
Judgment; otherwiſe ſuch an Award as this is, may be 

entered at any Time, paying only fo? the Continuances ; . 
and then the Party will thereby be tricked out ok the Bene: 
fit which the Law gives him of Pleading any Batter poſt 
factum, upon the Sci. fa. which ought firſt to have been 
bought. 7 
Curia. Et per Curiam, That unleſs a Uirit of Llegit was afu- 
8 ally taken out within the Pear and a Dap, that the Award 
1 thereof atterwards would be to no Purpoſe : and therekoze 
this Elegit was irregular without a 5c. fa. firſt ſued gut. 
But, upon Examination of ſeveral of the ancient pafti- 
ſing Clerks then in Court, it appeared, that it had been 
the conſtant J2aflice amongſt them fo2 many Pears, only to 
award an Elegit with Continuances on the Roll, and to 
take out that Uirit ot any Time afterwards, without ſu⸗ 
ing out any Sci. fa. therefore the Court, conſidering the In- 
convenicncy of opening a Gap to defiroy ſo many Exccuti- 
ons, for this Irregularity, and becauſe the Practice had pre- 
vailed ſo long, that it was now become the Law of the 
Court, ordered that the Execution ſhould ſtand g good. 


Turner verſus Felgate. 
Raym. 73. N Replevin fo2 taking a Silver Tankard, &c. the Deken⸗ 
1 dant Felgate avowed the Taking, &c. koz that he was 


A Caſe by the ſame le ile d in Fee of an Houſe in London, and being ſo ſeifcd, 
8 8 ahe by Indenture dated 9 Febr. 1680. demiſed the ſame ta 


Comb. 230. 8. C. Olle Harris fo; rtr Pears rend2ing Rent; and that after- 
| I wards 


— — 
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nards he fold a Moicty of the Reverſion to one Palmer, Where a Tiavesſe 
and fo2 150 l. de mcdictate redditus prædict' foꝛ 7 Pears to Fart is ill. 
alter the Sale of the other Moicty to the ſaid N he 

the Dekendant avowed the Taking, &c. 

The J2Ilaintiff pleaded in Bar, That at the Time of 
the Leaſe made to Harris, and at the Time of the Deken— 
dänt's Sale to Palmer, one Mary Chown was ſciſed in 
Fee of a Moiety of the (aid Doute, and died ſeiſed ; and 
that it deſcended to Thomas Chown her Son and Heir, 
who is ill ſeiſed thereof ; and that the Defendant was ſei— 
(cd cf the other Moicty, and (ſold it to Palmer, as he had 
ſet fo2th ; by which Palmer was ſeiſed, and ſg the Deken— 
dant took the Tankard de injuria ſua propria, and traverſed 
that the Defendant was ſeiſed in Fee of a Moiety of the 
ſaid Reverlion, at the Time of the Taking the 'Vankard, oꝛ 
at any Time after the Sale to Palmer. 

Ind upon a general Demurrer, the lea in Bar was 
held ill, becauſe the Jlaintiff had ſaid a Scilin in Fee of one 
Noicty of the Houſe in Mary Chown, at the Time of the 
Demiſe to Harris, and had not traverſed the Oefendant's 
Scifin of the Whole, as he had alledged in his Avow?, 
which was the p2incipal Point to be traverſed, 

1 adgment fo2 the Ockendant, 


Smith verſus 3 & al. 


4 Mod. 1 
"Reſp als by Levi Sand of Newbury againft Kemp tae 186.8... 


and others, Servants to one Harris, Parſon of New- 5 ag ny arm 
ton in Hampſhire. ies for taking Fiſh 


in libera piſcaria. 


pon Not guilty pleaded, the Cauſe was tried at Win- Skin. 342. 
cheſter Aſſiſes, and the Plaintiff had a Qerdie, and 24. 4 1 9 LET 
Damages; and it was now moved in Arreſt of Judgment, x; 5 
that the Declaration was ill, and that the Plaintiff could Comb. 11,433, 464. 
not maintain this Action. 1285 11 Co. 17. | 

The Declaration was, That the Defendants vie ar EE 
mis claufum ipſius (the Plaintiff) vocat' Peckſmead apud 3 Med: 937 
paroch de IJ. in Com predict” fregerunt & intraverunt & e 
liberam piſcariam ipſius (the Plaintiff) in clauſo prædicto cum 
retibus piſcat' fuerunt & piſces inde, (viz.) 200 trutas, Kc. 
ceperunt & aſportaverunt, &c. 

The Exception to this Declaration was, that Treſpaſs 
vi & armis Cannot be maintained by him who hath only libe- 
ram piſcariam, fo2 he is no mo2e than a Commoner, and 
yath only a Liverty of Flſhing with others, and not the 


intire 


Jucker, Hill. 1 & 2 * 
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oP Inf. 52 intire Fiſhing himſelf; fo2 he hath neither the Pꝛoperty 02 
Cro. Car. 55 


And a Caſe adjudg g Poſſeſſion of the Fifh in libera piſcaria, but only a Privi- 
ed between Peak and lege of taking them there; and therefoze cannot maintain 


©" Wha Treſpaſs vi & armis, no moze than he who hath Common 
Judg bent we reeſt} of Paſture. 


ed upon the Motion And Juſtice (3. Eyres cited a Caſe between Up John and 
of Mr. P — for Hawkins in the Reign of Ch. 2d. where the like Aion was 
n de ene bought; and Judgment arreſted fo2 the like Caule, ut ſu- 
pra, and that he was Counſel fo? the Plaintiff in that Cale, 
which is repozted in 3 Mod. 97. 
Sed per Holt Chief ſuſtice ind Dolben, the Plaintiff had 
Judgment in Eaſter-Term 1693. Eyre Juſtice being of a 
contrary Opinion, and Gregory abſent; and the Chief 
Juſtice grounded his Opinion upon the Authozity of the 
Uirit in the Regiſter, Fo. 95. b. and F. N. B. 88. g. 
But Juſtice Dolben ſeemed to differ this Caſe from the 
Regiſter, becauſe here it was laid to be libera piſcaria in 


Clauſo (of the Plaintiff) which amounts to ſeparalis 5 
caria. 


Delabaſtide ver ſus 174 
4 | Mod. 183. 8. C: _ 
Homine repleg', the HE Plaintiff being a Switzer married the Daugh⸗ 
Proceedings therein. ter of Mrs. Reynell by one Vincent her kozmer Hul 


e e band, and ſometime afterwards a Difference ariſing be- 


1 Sid. 210. tween the Switzer and his Mike, ſhe departed from him, 
Skin. 61, 76, 227- and then the Husband p2ocured out of Chancery a Homine 
a replegiando Direfted to the Sheriff of Devon. to replev 


his Mike, ſuggeſting in this Writ, that Mr. Reynell 109 
his Wife had taken and detained her; and akter an Alias & 
Pluries, the Sheriff returned on the Pluries into B. R. 

(where the Writ was, and ought to be returnable) that Rey- 
nell and his Wife had eſſoined the Plaintiff's Mike ad loca 
ignota, &c. ſo as he (the Sheriff) could not make Delivery, 
&c. 

Nota; This Pluries was returnable quinden' Paſchx, and 
upon the very Day of the Return, the Defendants entred 
their Appearance with the Philazer of Devonſhire in B. R. 

but notwithſtanding this Appearance, the Plaintiff ſued out 

a Capias in Withernam againſt the Dekendants; and there⸗ 
upon their Agent having Notice of it, ſummoned the Plain⸗ 
tiff befoze the Ch. Ju. Holt, who ſtayed the Withernam; and 
thereupon they moved the Court fo2 a Superſedeas to it, be- 
cauſe they had entered their Appearance ut ſupra, and were 


ready, and did offer to pleav non ceperunt, &c. 
3 


This 


| Term S. Mich. 0 W. &. M. B. R. : 2.87 


This was oppoſed by the Counſel fo2 the Plaintiff. firſt, 
becauſe this Plea is an Averment againſt the Sheriff's Re- 
turn, and therekoze ought not to be admitted; beſides, ad- 
mitting this Matter might be pleaded, yet befo2e the Plea 
is received, the Oekendant otight to Gage Deliverance, by 
giving Ball to make a Delivery ok the Plaintiff's Wife. 
if the Iſſue Non ceperunt ſhould be found againſt them. 

Sed per Holt Ch. Juſtice, Upon ſuch a TUrit, the Sheriff 
(not finding the Party) can make no other Return, but an 
Elongavit; ko: he cannot falſify the Suggeſtion ok the 
Uirit, and return Non ceperunt, becauſe as to that Mat- 
ter he is concluded by the Writ, and a Plea of Non cepe- 
runt is not a Direct Averment againſt the Sheriff's Return 
| of Elongaverunt. 

Therefore tis but reaſonable, that ſince the Sheriff can- 
not return Non ceperunt, the Parties ſhould be admitted to 

plead it in their own Defence; and as to the Gaging Dclij- 
verance, it ought not to be upon this Plea, becauſe the 

Ockendants deny the Taking, and thereto2e cannot Gage 
Deliverance of that which they have not; fo2 a Gager of 
Deliverance is in no Caſe but where the Defendant admits 
the Taking, &c. and controverts the P1operty. 
But in the paincipal Caſe, the Court obliged the Defen- 
dants to plead no other Plea than Non ceperunt, and that 


without any Delap, and thereupon they had a Rule foz a 
Superſedeas to the Withernam. 


And Peters Caſe, Mich. 1 W. & M. and Trevill's Caſe, 
Mich. 3 W. & M. were cited as Authozities fo2 this Pꝛac⸗ 


tice of the Dekendant's Appearing upon 135 Return of 1 
Homine replegiando, &c. 


The King verſus Pariſhioners of Huntingdon. 


HE Caſe, l. One 1 Lucas, q p02 Dan, dwel⸗ Order of Removal 


ling in Lancaſhire, was by Ozder of two Juſtices of quaſh'd, becauſe it 


that County removed unto the Parich of Huntingdon in gar dhe 3 


Cheſhire, as being laſt legally ſettled there. which the poor Man 


After this Removal, two Juſtices of Cheſhire make an <a Ent 3 fl 
oüginal Ozder, reciting, that the ſaid Lucas, fince his Re: Samen. 8 
lidence in the Pariſh of Huntingdon afo2eſaid, was legally Comb. 218. S. C. 
ſettled in the Pariſh of Stook in the County of Hereford, gu #23445 
and therekoze they removed him to Stook; and now this Med. „ 


Cheſhire Den being removed into B. R. by — 
he 
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In Ejectment, the 
Demiſe was laid be- 
ſore the Plaintiff had 


any Title. 


The chick Queſtion was, Whether a kozeign County is la 
far obliged by the Oꝛder of two Juſtices of another County. 
that they have no other Remedy but by Way of Appeal 


from that Oꝛder to the next general Quarter-Sctions held 


fo2 the County where the D2zder was made. 
Oz whether two other Juſiices of the forcign County 


may make another oziginal Ower, . and lend the poo? Man 
to a third Place, ut ſupra. 


And it was inſiſted, that this Cheſhire Order ſupra, is 
good, otherwiſe a foreign County would be without Be⸗ 
medy, becauſe the Appeal muſt be to the nert Seſſions 


where the firſt Order was made; and it may happen that 


Seſſions may be over bekoze the foreign County may have 
Notice of the Ozder, oz at leaſt before they can peftibly 
come to the Place where the Seftions is held, if the Conn- 


ties are at a great Diſtance, and the Ozder ould be made 


a very little Time bekoze the Seſſions. 

And farther, that in this Caſe the-ſecond Order did not 
interfere with the Firſt, becauſe the Perſon chargeable is 
not ſent back to the Place from whence he came, but to a 


third Place, which was the Place of his laſt Reſidence, 


The Court doubted of this Matter, and raiſed a Que- 
ſtion, Whether the next Seſſions ſhall be taken to be the 


next after the Making the Order, o2 the next after the Par⸗ 
ties find themlelves aggrieved. 


But it was agreed by all, that two Juſtices of the fo- 


reign County could not, by an Ozder, ſend the poo? Man 
back again to the Place from whence he came, koz that 


would make an Interkering of Jurisdiction. 
At laſt this Oꝛder was quaſhed, as being informal, (viz.) 


fo2 that it did not recite, that Lucas was laſt lawfully ited. 


at Stook, but only that he was ſettled there ſince he reſided 


at Huntingdon; and lo the Points 288 were not veter- 
AS, =: 


| Cook verſus Darbiſon. 


RROR to reverſe a Judt gment in Ejectment in C. B. 
given fo2 the Plaintiff; and the Erro attigned was, 
that it appeared upon the Reco, that the Ocmile to the 
Plaintiff was made on the IR Day of January, 1692, 


which was the Dey, and fo the firſt Day of Hillary- _ 
Term. 


38 — and 


— —U— uz ĩ - ———öĩöĩ—— 
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claration was of the ſame Hillary-Jerm, which relates alſo 
to the firſt Day, and ſo the Action was b2ought by the 
1{aintiff beto2e his Title accrewed, oz at leaſt on the very 


lame Day, which cannot be, becauſe the Law allows no 
Fractions of Days. 


Sed per Curiam, This being after a Uerdi#, the Chief 4 Leon. 55 


1 ſaid, that if the Plaintiff in Erro: would take ad. 
vantage of this Matter, he ſhould have alledged Diminu- 
tion, and pꝛocured the original Writ to be certihcd and 
ik that was returnable before the Plaintiff's Title, it 
would have been Erroz. 


Midgley and Gilbert verſus Lovelace. Trin. 5 


Will. & Mar. B. R. Rot. 625. 


. E Caſe was, fl. One Keightly demiſed an Houſe to Tenants in Common 


Jones fo2-a certain Term of Pears, rendzing Rent; a join in an a. 
n of Debt or Co- 


Keeigbtly by his Laft Will deviſed a Moiety of the Rever- 1 Dany. 5. pl. 16, 
ſion unto Midgley, and the other Moiety to Gilbert, and 2 


Jones alligned the Term to the Dekendant Lovelace, and © 


died; and now Midgley and Gilbert join in an Action of 


Covenant, and aſſign the Breach in Non- -payment of the 


Rent. 


The Dekendant pleaded, that after the Rent became 
due, and befoze the Action was byought, the Plaintiffs had 
by Fine, &c. granted Keverſion to one Hawkins, and con- 


dluded in Bar. 


And upon a Demurrer to this Plea two Quettions were 
mäde: : 


(u.) Whether the Plaintiffs ought to fever in this Ac- 


tion, oz in an Action of Debt for this Rent, becauſe they 


are not joint Leffo2s, but have each of them a ſeveral and 


diſtinck Intereſt to a Moiety of the Reverſion. 


To which it was anſwered and reſolved, that the Plain⸗ 


tiffs are Tenants in Common, who may join oz ſever (at 
Cleftion) in an Action of Debt fo2 Rent reſerved. 


Sed per Holt Chief Juſtice, If they ſever in Debt, &c. they Sid. 402. contra = 


muſt not each of them make his Demand of ſuch a certain 
Dum, which amounts to a Poiety, but the Demand muſt 
de de una medietate of the whole Rent, and therefoze if they 
00 join in Debt, they may likewiſe join in Covenant. 


Pp (+) The 


351. pl. 23. 
Reg. 135. b. 


289 


And it appears likewiſe by the Placita, &c. that the Oc- * Vent. 174. 


—— —— 
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Covenant lies againſt (2.) The other r Queſtion was, Whether the A: rrears ww 


Rs Privicy of Rent are not loſt to the Plaintiffs, by their Granting tin. 
Contract. Reverſion to another, becauſe the Pꝛivity between 1 


119795451 
and the Dekendant was thereby deſtroped. 


As to that Matter it was anſwered likewiſe and reſst- 
ved, that this Action was maintainable fo? the Arrears of 
the Rent, notwithſtanding the Reverſion was out of the 
Plaintiffs; fo2 tho' the Dekendant was but an Aigner of 
a Term, pet the very Pꝛivity of Contract was transferred 
by the Statute of H. 8. which gives the Action fo2 and a- 


1 Sid. 157, 402. gainſt Aſſignees; and the Contrack ſtill remains, tho' the 
o Eſtare is gone. 


1 Lev. 109. 


+ Keb. 565, 552 Ekt per Curiam, Debt will lie in this Caſe 02 arrears 
e of Rent, a fortiori Covenant, &c. 


Judgment fo2 the Plaintiff. 


Leonard, qui tam, &c. verſus Beech. 


Popular Action not | NE BT qui tam, &c. foꝛ the King and the City of Lon- 


Weithin the Statute 21 


NE Te” don, as fo2 himſelf fo2 zoo l. upon the Statute 
Skin. 366. S. C. I ſac. 1. cap. 22. par. 37, againſt the Dekendant, a Searcher 
Comb: 223. S. C. and Sealer of Leather in London. 
Curia. The Declaration was general, that the Defendant be- 
ing a Searcher and Sealer, and ſwon accowing to the Sta- 
tute primo die Septembris Anno 4, &c. apud H. colore officii 
ſui pred. allocavit & ſigillavit 150 Coria inſufficienter tannar. 
&c. contra formam Statuti, per quod he had foxfeited 300 |, 
(viz.) 40 8. fo? every Pide. „ 
Upon Not guilty pleaded the Plaintiff had a Clerdid : 
and it was now moved in Arreſt of Judgment, that the 
Offence was laid to be on one Day, and not as it ounht 
to be, (viz.) diverſis diebus & vicibus, between ſuch a Dap 
and ſuch a Day. 
Beeſides, tis not laid, that the Defendant ſeparatim al- 
locavit & ſigillavit, ſo that it doth not appear, but that the 
150 Hides might 'be tack'd together, and the Allowance of. 
them but one Act, and lo but one Offence, and then but 
one 40s. is foxfeited, and no moze. 


alk. 372,57 (2. That this Caſe is within the Statute >1 Jac. 1. 


1 Sid. 400. cap. 4. which reſtrains popular Actions to be bzought with⸗ 


Lig: Rep. 163. in the proper County, and to be tried befoze the Juſtices 
1 Lev. 249. 


8 401, 424, of Peace; therefo2e this Aſtion being brought in B. R. 
447, 458. tho' laid in London, tis coram non judice. 
Kto. Eliz. 645.7 75 9. „ Co 
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T 0 which it was anſwered, and ſo reſolved | per Curie, Curia 
that this Offence was well lald, and that it could never 
be intended, that the One Dundzed and Fifty Hides were 
all allowed at one "Time, hecauſe 'tis enated by the Sta- 
cute, that every Hide ſhall be ſeverally ſealed, and there is 
tio other Method of Allowance, but by Sealing and ik but 
one Offence, and that committed on one Day, the Statute 
would be illuded and uſeleſs. 
And as to the laſt Objection, per Curiam, this is not co. ca. 1. 140. 
within the Statute 21 Jac. becauſe that Statute doth not 9 303, 400. 
give any Jurisdiction to the Juſtices of Peace, and they Le. 5 


1 Lev. 249. 


have no Power to inquire of * Offence againſt that 2 Keb. jor, 424, 


Statute. | 447, 458. 
Et per Curiam, J2ot gallen is a good Plea to this 


Adtion. 


Judgment fo2 the Plaintiff, 


Yaxley's s Cale 


IE was committed by the Earl of nas Secre- - 3 El. c. 2. par. 12; 
1 tary of State, by Uirute of the Statute 35 Eliz. fa? Commitment il con: 
refuſing to anſwer, being demanded, whether he was t 
Jeſuit, Seminary, or maſhing Prieſt ; and now he brought an Comb. 224. S. C. 
Habeas Corpus, and pꝛayed to be bailed, Salk. 351. 
Ind an Erception was taken to the Commitment, fo2 
that the Concluſion thereof was, (viz.) There to remain 
until he ſhall be from thence diſcharged by due Courſe of 
Law, when the Wo2ds of the Statute are, until he ſhall 
an{wer unto the Queſtions; and therefoze the Commitinent 
ought to be ſpecial, accozding to the Statute ; and the 


* Churchwardens of Northampton's Caſe was cited, and re» Antea 118, 152. 


lien . 
Belides, the Commitment ought to be by a Juſtice of 1 And. 298: 
Peace, and a Secretary of State is no ſwo2n Juſtice; and Pan; 558. 


it was objeited, that the Habeas Corpus Act han ſuſpended 3 
| this Statute. 5 Mod. 78 to 85. 


Sed per Curiam, both theſe laſt Objettions were over- n 369, 596 to 
ruled, but fo2 the firſt the Court held the Commitment fll. Sal. 147. 

Then they asked the ſame Queſtions of the Ockendant, e Fond 
who anſwered openly and direckly in the Negative ; and | Os 


' thereupon he was verepariete 


DL — Qilmore 
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Power of Revoca- 
tion where well pur- ' 


ſued. 
Skinner 324. S. C. 
3 Lev. 213. S. C. 
Salk. 275. 


3 Danv. 279. p. 9. 


— — — — oa OO 


Gilmore Fe Harris. 


PON Aa ſpecial Verdict in Cyeftinent the Cale was as 
kolloweth: 
ll. Edward Mountford ſettled his Lands now in Que⸗ 
ſtion to the Uſe of himſelf in Tail, Nemainder to $:mon 
Mountford and the Heirs Males of his Badp lawfully 
begotten, Remainder to Sir Edward Mountford in Tull, 
Remainder in Fee to his own right Heirs. 
In this Deed of Settlement there was a ſingle Power 


of Revocation reſerved to Edward Mountford, to revoke. 
the Eſtate only limited to Simon Mountford, and to limit 


new Crs inſtead thereof, 
Afterwards the ſaid Edward Mountford, by a Deed ſub— 
ſequent to the ſaid Settlement, reciting, that whercas he had 


a Power to revoke the (ſes limited by the ſaid Settlement 
unto Simon Mountford and his Heirs Males, and {o miſrc- 


cites the Eſtate of Simon, by omitting the following Words, 


(viz.) of his Body begotten, he declarcd that he did revoke 
the ſaid Uſes to Simon Mountford and his Heirs Males, 
and afterwards in the ſame Deed, by way of new Ale. 
he limits the ſaid Eſtate to the ſaid Simon and his Heirs 


Males, without ſaying of his Body begotten. 


And upon this Uerdiit two Queſtions were made, 

(1.) Whether this was a good Revocation of the firſt 
Ale, becauſe of the Miſrecital of the Eftatc of Simon. 

And adjudged that it was a good Revocation ; fo? ſich 
are to be favoured, and the Intent of the Party is to be ob- 


ſerved. 


(2.) The next Queſtion was, Whether this new Eſtate 


limited to Simon Mountford was a Fee-{imple, as ſpringing 


out of all the Eſtates of Edward Mountford ; o2 otherwile 


whether it was the like Eſtate-tail by Intendment as befo2e. 
And adjudged that it was an Eſtate-tail; fo; if it ſhould 


be conſtrued a Fee-limple, then the Reinainder to Sir Ed- 


ward Mountford would be deſtroped, which Edward had 
not Power to do. 


1 


Neath... 
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Neath verſus Reeve. Trin. 5 W. & M. B. R. 
Rot. 188. 


RROR in B. R. of a Judgment in the Palace-Court Judgment reverſe! 
in an Aſſumplit, and the Erro2 infiſtev on was, That h. ren 
the Plaint, which is the Oziginal in that inferio2 Court, Skinner 335. 8 4 
was general, (viz.) Johannes Reeve queritur de IT. Neath 
de plac 110 tranſoreſſionis ſuper Catum in the 32laintiff's own 
ann proper Ri nht. but he declared as Executor of Felix 
Bayram f62 fo much Money received to the Ciſe of the 
Plaintitt as Executor, &c. _ 9 1 
Lt per Curiam, This is {ich a Gariance as is incon- 


| ſiffent, and therefoy the Aar: gment was revericd, 


The King werſus 9 1 Jeans, Churchwar- 
dens of "the Tar of St. Warburg! in Derby.“ 


HE Churchwardens were indiced upon the Statute sb. 30. 
4 Car. 2. reciting, that whereas A. B. and C. &c. alk. ( 
Conttables of the tive Pariſhes within the ill of Derby, 3 5 
* expended ſuch Sums ok Poney in conveying Perlans Indiciment tor not 
bp Paſſes, and that J. S. and E. G. two Juſtices of the e On to 
1>race, had iſlued our their Orders tinto the Cotiftables, be 855 
Churchwardens, and Overſcers of the Poor of the ſaid five 
Pariſhes, Commanding them to meet at ſuch a Time and 
1Mace, to make a Rite for the Reimburſement of the ſaid 
_ Conſtables ; ann that the Dekendants did accozdingly meet, 
but refuſed to join in making luch Nate, cc. 
This Indickment being removed into B. K. it was mo 
ved to quaſh it. 1 
(J.) Firſt, That the Warrant of the two Juſtices was 
to make a joint Rate fo2 all the five Pariſhes, which is iff, 
becauſe 'tis not accoꝛding to the Diretton of the Statute, 
192 equal in it ſelf, becaule the Charges of. ſeveral Con 
ſtäbles map be unequal ; and every Parith is liable only to 
the Charges of its own Conſtable. 
Belides, they are not compellable by the Statute to make 
a Rate, fo2 the Tdows are, that they may make one, and 
ſg at their ElicHon. 
But the Court would not quath the Indiäment, becauſe 
the Defendants were blameable, it being very reafonable 
that 
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that the Conitables ſhould be reimburſed; and therefore, 
as to the firſt Objedion, (viz.) The Jnequality of the 
Charges of the ſeveral Pariſhes, it (hall be taken Red- 
dendo ſingula ſingulis. 

And as to the other Dbjeftion, that the Wows of the 
Statute are, that they may make a Rate, and ſo tis at 
their Eleftion, whether they will make one oz not: Per 
Curiam, where a Statute ſaith, that ſuch a Thing may be 
done, 'tis always underſtood it muſt be done. 


Term. Sand. Hill 


5 Willi. & Marie, B. R. 


Child & al verſus Sands. Trin 4 W. & M. 
R ai 


1 176 3 RS FRIT of Erro2 on a Judgment in C.B. upon 
3 Lev. 351. S. C. a ſpecial Uerdi there found in an Action on 


Skinner 334. S. C. 
8 the Cale, grounded upon the Statute 13 R. 


1 Dau. 6. p. 9. 15 R. 2. and 2 H. 4. cap. 11. fo2 ſuing in the 


2 Danv. 263. p. 7. Court of Wen &c. 

265. P. iI. The Caſe upon the ſpecial Qerdit appeared as fol- 

Action for ſuing in Ioweth: 4 

„ l. Sands was a Merchant of London, and ſole Owner 

Vide Skinner 281. Ok ſuch a NPs whereon he and ſeveral other Merchants 
I had 


4 — — — — 
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had loaded Soods to a very great Qatue, deſigning a Cor. 
age to the Laſt Indies. 

Wahi this Ship lay thus loaded in the River Thames Ns: 2 C5 
ready to ſail, Sir Joſiah Child, and others, Members * the e poo 
Faſt-India Company, made Application to Ging Car. 2. (in | 
Behalk of the Company) and his Council, fo2 the King's 
Warrant to ſtay this Ship from her intended QCoyage, 
ſuggeſting that ſhe was an Interloper, and about to trade 
' contrary to the Pꝛohibition of the Charter ok that Com: 
pany, and thereupon the King's Warrant was . 
Atkterwards the ſaid Sir ſoſiah Child, and others, 
applied to the Court of Admiralty fo? 120ceſs to arreſt 155 
ſaid Ship and Goods, and accodingly they obtained a 
Garrant from that Court in Nature of an Attachment, 
in Girtue whereof the laid Ship and Goods were afually 
arreſted, by which Deans the Gopage was loft, 

And Sands alone (who was the only Owner ok the Ship 
and of tome Part of the Goods) bzought this Aſtion againſt 
2 r Joliah Child, and others, Pembers of the Eaſt-India 
Company, who aſted in this Matter; and the Juty found 

bn the Plaintiff, and gave 7501. Damages; and akter Ar⸗ 
gument the JIlaintiff had Judgment fo2 the ſaid Damages 
in Duplo, (viz.) fo2 1500 l. and alſo double Colts, actoꝛding 
to the Statute 2 H. 4. which Judgment was obtained in 
the Court of Common Pleas. 

Ind now upon a CUrit of Erro2 bꝛought in B. R. it was 
argued that this Judgment was erroneous. 

(1.) Fo; that this Action is bzought by Sands alone, when 
all the Part-Owners of the Loading ought to have joined. 


To which it was anſwered, and ſo reſolved, that this 18 Ed. 3. 23 b 


Ition was grounded meerly on a Tort, therefore tis ſever- ! 4 nlp 3 55 


able in its Nature, and not like the Caſe of Boſon and Dyer 159, 212,251 


Jandford in B. R. fo? that was an Afﬀion grounded on «© a Ames $4. 
Contract in Law, and therekoze all Parties to ſuch a Con- Combs 7 6. 
tract miſt be likcwile Parties to the Sutt; but this is in Skin. 273 
Nature of a Treſpaſs. _ ny * 14 5 


Ms Objection, l. There is nothing found in this aer- 1 Mod: "7 2 


7 to bing the Ocfendants in the oziginal Aﬀton within Fel Abr. 3. 


the Penalty of the Statute 2 H. 4. rangi 440 


Becauſe it appears that the Ship was ſtopped by Uirtue; Co. 1 0 


7 the King's Warrant, which in this Caſe the King might 5 jean 552 


welt do, fo2 the Warrant is no general Prohibition tu Dyer 177,95 


trade, but a particular Prohibition to trade with Intidels ; 
and as a Security only againſt ſuch ſpecial Trading. 
Belides, 


Le. 
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Reg. 282. 
2 Brownl. 296. 


Belides, the Pꝛolecution which is found to be made by 
Sir Joſiah Child, &c. in the Admiralty-Court, is not ſuch a 
Pꝛolecution as is intended by the Statute, becauſe there 
was no Suit in that Court againſt Sands, but only a Wiar- 
rant to arreſt the Ship, and no Libel againſt any Per- 
ſon; and the Wio2ds of the Statute are, That the Party 
oricved ſhall have his Action againſt him who purſues in that 
Court, which muſt be intended of a Suit by Way of Li- 


bel, inter partes; beſides, it appears, that Sir Joſiah Child, 


and the others, were but Agents to the Company, (i. e.) 
no other but their Attornies ; and an Attozney of the Party 


ſuing in the Admiralty Is not within the Penalty of this 


Statute; fo2 it being a penal Law, it cannot be extended 
by any Conftrufion. 

To all which it was anſwered, and ſo reſolved, that it 
plainly appeared, by what was kound upon Reco, that 
the Defendants in this Action had incurred the Penalty of 
the Statute 2 H. 4. fo2 the common Courſe of Pꝛaccedings 
in the Admiralty, in Cales of this Nature, is by Proceſs 
to arreſt the Ship; and 'tis that which bzings in the 120- 


pꝛzietoꝛs pro intereſſe ſuo, and then the Libel follows; there⸗ 


foze he who pꝛocures this firſt Pꝛoceſs out of that Court 


doth proſecute and purſue therein, which are the UWozds of 


the Statute. 
Therekoze the Defendants being found to have pꝛorured 


the Admiralty Pꝛocels, and the Ship and Goods to be ar- 


reſted thereon, this is a full Pꝛolecution acco2ding to the 
Courſe of that Court, and ſuch Evaſions have always 


been diſallowed. 


(3.) The third Objedion was, that this Action is laid 
fo2 conſequential Damages, (viz.) per quod he loſt the Pꝛo⸗ 


lits of his Uoyage, which ought not to be in an Azion 
grounded on this general Statute. 


(4.) And laſtly, that the Plaintiff ought not £0 have 


double Coſts. 


To both which Objections it was anſwered, and ſo re- 
ſolved, that as to the conſequential Damages, the Laying 
it ſpecially was but Patter ex abundanti, fo2 thoſe Oa⸗ 


mages might have been given in Evidence, tho' not men- 


tioned in the Declaration, as in Battery az Walhem f9? 


" Breaking a Limb, &c. the Loſs of the Plaintiff's Time 
may be given in Evidence upon the common Declaration; 


therefo2e in this Cale the a ought to recover conſe- 
8 | quential 


Term. S. Hill. 5 W. & MBR 297 


2 


— 


q iential Damages ko; his Lots; and the Laying them ſpe- 
cially cannot hurt. 
And as to the Coſts, which are doubled, as well as the See the Caſe betwee⸗ 
Damages, tis d Rule, that in all Caſcs where Damages 8 IN Wy 
and Coits are given at Common Law, and a Penalty is Stein. 55 
added by Statute, with double Damages, that allo draws 
double Coſts. 
As to the Creuir, that the Defendants were only Agents 
to the Company, tis not found that they commanded them 
{ſo to do; oꝛ it they had, it would not have exculed them 
from the Benalty, fo2 tis at their Peril to obey luch ille⸗ 
gal Commands. 
And the King's Warrant will not mend the Natter, be. 
cauic the Defendant's S Application to the King in Council 
was illegal; and koz that the Statute 16 Car. 1. cap. 10. 
Par. 5. Was cited. | 
It was agreed, that the King may grant Embargocs Moor 892. 
on Ships in Time of War, oz may imploy the Ships LY 
of his =ubjets in Time ok Danger, fo2 the Service and 0 25 
Dekence of the Mation; but this Tarrant was not in 
the Nature of an Embargo, 202 it was only to ſtay a 
ſingle Ship, and not in any Time of War oz Danger, 
g2 fo2 the Ocfence of the Nation; and the Pꝛetence of a 
Piaditation fo) not trading with Infidels, goes no farther. 
than thoſe named in the Charter ok this Company, lo that 
it appears all was dane with a pzivate Reſpet only, where- 
koze tis altogether void. 
Ind koz the Reaſons aforeſaid the Judgment was af- 
ürmed. LOS. 


Dyer 159, 


The Lord Banbury”; Caſe. 


E was lndided at the Old Baily fo2 Murder, by the : Salk zog, 512. 
Name of Charles Knolls Eſq; and being bzought up *' of a 21/4: 


in Abatement to an 


to the Bar by Habeas Corpus, this Jndiftment was remo- Indiament. 
ven, and this Patter returned fo the Cauſe of his Jmpzi- ed 53355 517.8.C, 


ſonment. 3 


Ls 2c6. pl. 18. 
Then he erhibited his * Plea ready ingroſſed in Parch⸗ * Me: This Pla 


ment, which upon his Pꝛayer was received; and it was a du ker in Hilary 4. 
Plca in Abatement of the Jndiament, and began thus: 2 H. II P. & 2 
. Carolus comes Banbury ſub cuſtodia Willi. Richard- Trem. It, 
fon Gen. cuſtode Gaolæ Dominorum Regis & Reginæ 3 


Q q Newgate 


q 
4 
1 
k 
4 
BY 
af 
4 
0 
5 
* 
wy 
We 


Tem -S III q W. & NI E K. 


See Style So. 


The Lord Rivers's 
Cale. 


Newgate virtute brevis Dominorum Regis & Reginæ de ha- 
bend. Corpus ad ſubjiciend. &c. ci direct. in cujus cuſto- 
dia præantea ex cauſa predict. per nomen Caroli Comitts 
Banbury alias dict. Caroli Knolls Ar. commill. fuit ad barram 
hid duct. in propria perſona ſua & ſtatim de præmillis ej 
tuperius impolit. allocutus qualiter ſe velit inde acquictari di- 
cit quod ipſe eſt perſona in indictamento prædict. mentionat. & 
intenſ. per nomen Caroli Knowles de paroch. Sancti Egidii in 
Campis in Com. XNIiddleſex, &c. & verſus quem indictamen- 
tum prædict. prolat. exiſtit pro felonia & murdro prædict. & 
dicit quod ipſe ad indictamentum illud reſpondere compelli non 
debet quia dicit quod Dominus Carolus primus nuper Rex An- 
gliæ, &c. per literas ſuas patentes now pꝛoduced, &c. created 
his Szandkather an Earl of this Kingdom, &c. and there- 
by the Honour was intalled upon the Pale Line, and 


then ſhews his own Delcent; and that he is Heir Pale, 


and Earl of Banbury, and concludes with hoc paratus elt 
verificare, unde ex quo non nominatur in indictamento præ- 
dict. per nomen Comitis Banbury petit judicium de indicta- 
mento illo & ſi ipſe ad indictamentum ill. ulterius 0 
compelli debeat, &c. 


Thc Attozney General replied, letting forth, by ay of 


berge an Ozder of the Houſe of Lo2ds in the then 


laſt Seffions of Parliament, by which it appeared, that 
upon the Petition of the Dekendant to the Poule of Sers, 


to be admitted therein as a Peer of this Realin, his 


Right of Peerage was thereupon eramined, accoding ta 
the Conrſe of that Paule, and afterwards carried agatuſt 
him, (viz.) That he had no Right to fit in that Houſe as 
a Peer of the Realm; and this was relied ta be ſich a 


Determination of the Matter, that all inferio2 Jurisdic- 


tions were concluded. 

But the Dekendant's Counſel finding ſome Erro2s in 
the Plea, moved koꝛ Leave to amend them, by adding two 
neceſſary Averments. 

fl. That his Uncle, who was of the elder Bꝛanch, was 
dead without Iſſue, and that he Himſelf was a Peer at 


the Time of this IIlca pleaded; and after ſeveral De⸗ 


bates, it was at laſt, by the Dpinion of Dolben and Eyre 
Tuſtices, amended in both thele Points, (Gregory Juſt! CC 
being abſent) and Holt Chief Juſtice of another Opinion 


againſt the Amendment, and thereupon the Lord Banbury 


was bailed. 


I | Ind 
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And afterwards he demurred to this Replication, and 
the Batter being argued and debated, it was at laſt ad- 
judged, 

(1.) That a Plea in Abatement is pꝛaper to an Indick— 
ment, and in particular this JIca of Piſnolmer. 

(2 ) That this Plea was well concluded with Hoc para- Pi N B 16; 
tus eſt Veriticare generally, although it was very much in— as 
liſted on, that it ſhould be concluded prout patet per Re- 410 
cordum, becauſe Deer oz no Peer is triable only by Re- 
cod, which Was admitted per Curiam; but then tis in a 
Caſe where a Ban is made a Peer by Crit only, (viz.) 
by being ſummoned to fit in Parliament in the Þouſe of 
Peers by TUrit, which was the ancient Method ot crea- 
ring ſuch Hondurs. | 

But in this Cale the Ercation Was by Patent of Be. 2: Ae, placito 14, 

cord, which was bzought into Court, and p2oves it HI Loot. 48. 
(viz.) by the G2eat Seal; beſides, here are ſeveral De- Syte 255, 1 
cents which are Yatters of F at, and triable only by the . Jones 9 
Country, lo that the Defendant doth not claim the Ho- 1 5 
nour from the Crown immediately, but only mediately as = lun 663, 666. 
Heir Male deſcended from him to whom the Honour was 


1. 
5 4 


flirt given. 


But if the Dekendant was the very Perſon ennobled ei⸗ 
ther by TUrit o2 Patent, then there would be nothing to 
try, but Matter of Record. 

(63. It was adjudged, that this Omer of the Þouſe of 1 126; 127.355 
Lords would not conclude this Court in a Caſe pꝛoperly tg Men” 
within their Jurisdicton, and in a Batter concerning the Dy hot ls 
Right of the Subject, and coming befo2e the Court in a las. 9. 16. 
judicial Tay; and as this Cale is, the Judgment of this? *#: 49; % Balg. 
Court will not lefſen the Authozity of that O2der, fo? be it mer: - 
either Tay, it will not influence the Defendant's Right Riley plea Parlia- 
of Peerage, oz give him any Right to ſit in the Houſe of _ Hesel 77. 
Loꝛds as a Peer, for as to that Matter he muſt ſtand or fall Style 234. 
by the Judgment of that Houſe. | Sid. 22, 23. 

So that the Judgment of this Court is upon no other 
Point than whether the Defendant ought to have the Ad- 
dition of Comes Banbury given him in the Jnditment, oz 
not; and per totam Curiam, the Jlea was held good, and 
the Replication ill; therekoze the Indictment was abated, 


and the Defendant was 88 


Qq 2 - D E 


Pleadings in Debt up- 


on a Sheriff's Bond. 
Comb. 245. S. C. 


23 H. 6. 


Ea 


Term. Paſchæ 
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| EBT upon Bond of One bundzed and twenty 


Foden verſus Haines. Trin. 3 W. & M. B. R. 
Pounds; the Dekendant craved Oyer ok the 
Condition, which was fo2 the Payment of ſixty 


Rot. 1040. 
Pounds to the Plaintiff, by the Defendant, or 


one Kinnerſly, at a Day certain, &c. 
Then the Dekendant pleaded in Bar the Statute of 


H. 6. concerning Sheriffs Bonds, and then let ſozth that 


Kinnerſly was taken by Uirtue of a Capias Utlegatum in 
a civil Action by T. S. then Sheriff of Staffordſhire, and 
that the Plaintiff was at the ſame Time UAnder- Sheriff to 
the ſaid T. S. of the ſaid County ok Stafford, and that Kin- 
nerſly being then under an Arreſt, and in Cuſtody, he to⸗ 


gether with the Defendant Haines ſealed and delivered the 


ond in the Declaration mentioned pro Eaſiwento & fa- 


vore præfat' T. Kinnerſly de impriſonamento ſuo predict 


per eundem T. Foden tunc ſubvic' predict Com' Stafford 


exiſten demonſtrand & pro deliberatione ejuſdem 7. Kin- 


nerſly abinde habend' & obtinend', &c. 


The Plaintiff replied, that the Dekendant pro 3 
ſecuritate ipſius T. Foden quod predi&t' T. Kinnerſly non 


evaderet extra Cuſtodiam ipſius T. Foden ſed remaneret in 


ſalva cuſtodia ipſius T. Foden fecit ſeriptum obligatorium 
prædict in narratione prædicta nominatum abſque hoc quod 
prædict' Joh'cs Haines pro calimento & favore prafat T. K in- 

1 nerſly 


* * 


Term. paſch. 6 W. & M. B. 


301 


nerſly de impriſonamento ſuo prædict' dand' ſeu demonſirand 

ſcriptum obligatorium predict” in prædict' narratione mentio- 

natum prætat Tho. Foden ſigillavit & ut factum ſuum delibe- 
ravit modo & forma, &c. 

And upon a general Demurrer to this Replication, after 
ſeveral Debates, the Court gave Judgment fo2 the Defen: 


dant, becauſe the Plaintiff of his own Shewing had made 


the Sond void at Common Law; it appearing upon Oyer 

of the Condition, that it was made ko the Payment of a 
certain Sum of Money; and yet in the Inducement to the 
Traverſe in his Replication he alledged, that it was 


made to2 the Sherifts Security, that Kinnerly ſhould not Ivo 


Eſcape. 


Now this is an Averment againſt the Condition of the 
Bond, to which an Obligee ſhall never be admitted; be- 


des, tis not lawful fo2 the Plaintiff to take an abſolute 


Bond with a Condition to pay Ponep, under J2ctence of 
Security againſt Eſcapes, without mentioning it. 


Frances Cate a. 


Sed nota; The Obligoz in this Caſe, and alſo in the 


Caſe of Simony and Cſury, is admitted to aver againf the 


Condition of a Bond, oz againft the Bond it ſelf, fo2 Me⸗ 


ceſlity's Sake; wherefo2e the Plaintiff hearing the Opi⸗ 


nion of the Court, moved fo2 Leave to diſcontinue upon 


Payment of Coſts: which was granted, 


Abney and Hedges, Sheriffs of London, verſu 


White. 


HE Plaintiffs bꝛought an adian of Debt analy the 
Defendant White upon a Bail-Bond, and declared 
generally as upon other Bonds, ( viz.) That the Defen- 


Debt upon a She, 


riff” s Bond. 


dant bound himſelf to them in ſo much Boney without 
ſaying per nomina Vicecomitum Civitat' London, as 1s uſual 


in ſuch Cales. 


The Defendant p2ayed Oye er generally of the Bond and 


Condition, and made the Entry in the uſual Fozm, (viz.) 
Petit auditum feripti obligatorii prædict' & ei legitur, &c. 


petit etiam auditum conditionis ſcripti illius & ei Hegirur in 
hæc verba. 

Then he pleaded the Statute 23 H. 6. againſt Sheriffs 
Bonds, &c. and lets koꝛth an Arreſt, &c. and that this 
Band was taken fo? Fife and Favour. 


The 


2 Vent. 227. 
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The Plaintiffs perceiving their Miſtake of omitting p. per 
nomina Vicecom', enter upon the Recozd the Defendants 
praying Oyer of the Bond, &c. and then they ict foꝛth the 
Bond it ſelf, as well as the Condition thereof, & petunt 
quod ſcript præd irrotuletur, & irrotuletur in hc verba ; by 
which it appeared, that it was taken by them, by the 
2 ok Sheriffs of the City of London, in erpꝛels UW lozds, 

*Then they reply and confeſs they were Sheriffs of Lon- 
don, &c. ann the Arreſt, &c. and the Bond was taten by 
them per nomina Vic Civitatis London' ſub conditione præ- 
dicta to Diſcharge the Party from the Arreſt, abſq; hoc, that 

it was taken ko; Eaſe and Favour. 

And upon a Demurrer to this Replication, it was held 
per Curiam, that notwithſtanding the Defendant had en⸗ 
tered the Oyer of the Bond with an &c. only, (viz.) & ei 
legitur, &c. Pet the Plaintiff might enter it at large on 
the Recozd; and by ſo doing he had avolded the Deken⸗ 

dant's Plea of the Statute, becauſe now it appeared on Re— 

cord, that the Bond was taken by the Plaintiffs, by the 

Name of Sheriffs, &c. and that the Aariance between the 

Bond and the Declaration was not material; neither was 

it any Departure in the Replication to ſay, it was taken 

*: The . ike Jug: by them per nomina Vie"; ſo the Plaintiffs had“ J udgment, 


ment in C. 


tween an, &c. Vic' London” verſus Comley, Trin. 10 Will. Rot. 336; 


N ichols verſus Pawlett. 


On Os HE Defendant pleaded in Abatement, that the 
an Alien Enemy. Plaintiff was an Alien Enemy, bom in ſuch a Place 


4 Mod. 285. S. C. in France. 


See Raſt. Ent. 252.b. The Plaintiff replied, That he is Indigena, and born 

3 like at ſuch a Place in the Kingdom of England, & non alieni- 

 Replications. gena modo & forma prout, &c. & hoc petit quod ons 
Vide antea 265. per patriam. 

And upon a Demurrer to this Replication, it was held 

per Curiam to be ill, fo2 that the Plaintiff did not rely 

upon the firſt Part of it, that he was born in England, and 

lo conclude with an Averment, that an Iſſue might be ta: 

ken by the other Side, (viz.) That he was not born in 

England, and that this Matter might be triable by a proper 

Vitae; but here he hath put Alien, or not Alien, in Iſſue, 


1 (viz.) 
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(viz.) Non alienigena modo & forma, which cannot be tried Antea 265. 


fo? Cant cf a Viſhe; lo Jud; gment Was given, that the 
Bill ſhall abate. 


Jota; Tf the {Plaintiff had concluded his Replication Surplutge 


with an Averment only, the negative Clauſe, Non alicni— 


gena, had been only Surpluſage, and helped upon a generat 
Demurrer. 


Clerke worſ Moor. Mich. 5 Will. & Mar. 


B. R. Rot. 458. 


IR Robert Clerke and Peter Peel biomehi an Audita que- 1 Salk. 92, 8. C. 


Audita 72 cha, the 
Proceſs thereon. 


tained a Judgment againſt them fo2 401. Oebt, and 4 1. > Co. 2 
88. 2d. Damages, and that Peel had been taken in Exe⸗ 3 <0: 854. 
10 by Clirtue of a Ca. fa. upon that Judgment, and ak⸗ 


rela againſt Moor, ſuggeſting that he (Moor) had ob- 


terwards was ſuffered to eſcape, and go at large, by Con- 


lent of the faid Moor, who had again very lately taken out 
f mo Execution on the ſame Judgment againſt both the 


v Plaintiffs, upon which they pzay to be relieved, and 
ll neue pꝛäp 3920cets againſt Moor, and thereupon. a Sci. 


ta. Was awarded againſt him, and after that an Alias Sci. 


fa. and after two Nichils returned, the Plaintiffs entered 


their Paper, that the Court would pꝛoceed ta examine the 
Patter, and that they might be diſcharged, Kc. 


Ind this Cauſe being put in the Paper fo? a Concilium, 


the Ocfendant Moor appeared, and by his Counſel inkozm⸗ 
cd the Court, that he had been ſurpziſed, and had no No- 
tice of theſe Sci. taciass; and farther inſiſted, that JIzoceſs 
of Sei. fa. did not lie in this Caſe, becauſe the Audita que- 
rela was not grounded on any Deed, but upon a meer 
Suggeſtion ok Matter of Fat only, and thcrefoze the Pꝛo⸗ 
ceſs ought to be a Venire facias; wherefo2e it was pꝛaped, 
that the Sci. facias's might be quached. 

Ind after ſeveral Debates it was quaſhed, fo? per Cuz 
r:am ſuch Pꝛoceſs doth not lie in this Caſe. 

Et per Curiam, here an Audita querela is brought by 


a JIcrſon actually in Erecution; 02 if at large, and he 
koͤunds his Crit upon ſome Deed of the other Party, I 


both theſe Caics a sci. fa. is the DDꝛocels. 


But where tis brought by a Perſon at large, and upon 
q bare Suggeſtion. of Matter ot F af (as in the preſent | 


Caſe) 
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Moor 811. Cale) there the only Pꝛocets is a Venire facias, and upon 
See the Bocks of In- | 


—_ that a Diſtreſs infinite, 


Alſton & al verſus Buſcough. Hill. 5 Will. & 
Mar. B. R. Rot. 470. 


8 3 85 ED an Atton of Debt upon the Statute 2 Ed. 6. of 
Debt GE ws Rag z Tithes, wherein th? Plaintiff demanded the treble 
out 'I'ithes, the De- Galue, S. : b 


daten was lane. Apon Nil debet pleaded, the Plaintiff had a Uerdit in 
„Cie. , 561. 46>, C. B. and upon a Crit of Erro2 bought in B. R. it was 
Leon. 17, 18, 72, very much inſiſted on, that the Declaration was ill, be⸗ 
F-81224 kaufe the Plaintifis had only alledged, that the Defendant 
March 195. had carried away the Cozn, without ſetting out the Tithes; 
Plowd. 376. but did not aver that the Ockendant had made any Agrec- 
3 3 ment with them for the Tithes, fo2 the Statute gives the 
. Penalty where the Tithes are carried off without any A- 
greement made for ſo doing; therefo2e if the Dekendant han 
agreed with the Plaintiffs fo2 carrying off the Coꝛn, with⸗ 

out ſetting out the Tithes, (as it doth not appear but he 

might) then it had been no Fozkeiture. 5 1 
ers. vnd the Court was of that Opinion, (viz.) That the 
e cee Detlaration was ill, fo2 the Reaſon ſupra, if it had been 
© 2 Declaraion.  UPSN à Demurrer; but this was helped by the Gerdicſt; 
kon ik there had been any Agreement proved at the Trial, 
the Plaintiff could not have obtained a Gerdick. 


Hool verſus Burgoine. Paſch. 6 Will. & Mar. 
A B. R. Rot. 330. e 
ee ee e e N an Action ok Oebt the Plaintiff declared, that where⸗ 
3 as he farmed of the Defendant ſeveral Lands lying 
1 in Winsford in the County of Somerſet, under an pearly 
Rent; and whereas on ſuch a Day he had paid 10 l. Par- 
cel thereof, to the Defendant, he by his Deed dated on 
the ſame Day, in Conſideration ok the Keceipt of the 
ſaid 10]. did oblige Himſelf and his Heirs, &c. unto the 
Plaintiff in the Sum of 201. to defend him againſt Ju- 
lian Whitfeild, who had lately made a pꝛetended Claim 
to the Eſtate, which the Plaintiff held ok the ODekendant; 
and alſo to defend the Plaintiff againſt any Perſon oz 
3 5 Perlons 
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Perſons whattoever, prout per ſcriptum pradia. plenius 
apparet. 

Then the Plaintiff averred in Fact, that afterwards, 
(viz.) In ſuch a Term, the laid Tulian Whitfeild impla- 
citavit eidem (the Plaintiff) in the Court of Exchequer, 
befoze the Barons, &c. in placito debiti pro recuperatione 
_ predict. ſummæ 745 eidem (the Dekendant) per cundem 
(the Pſaintiff) lic ut præfertur ſolut. inter alia, \92 the Rent 
ok the laid Land, which the Plaintiff, at the T Time of the 


Making the ſaſd Deed, farmed of the Dekendant; and Co. En. 329 


that the ſaid Julian, by Pꝛacels of the ſain Court of Ex- 


chequer, had compelled the Plaintiff to appear to anſwer 


him in the Plea akozeſaid. 


'Taliterq; ſuperinde in eadem Curia de Scaccario in placito 


illo proceſſum fuit quod poſtea ſcilicet (in ſuch a Term) con- 
ſideratum fuit per candem Curiam quod præd. Juliana Whit- 
feild recuperaret 80 l. Debt, and 71. fo2 Damages, &c. 
prout per Recordum inde in "Ouria de Scaccario prædict. a- 
pud Weltm. pradict. remanen. plenius liquet & apparet, to 
the Execution ok which Judgment the Plaintiff ſtands 
dailp liable; and farther avers, that he gave the Defen- 


dant Notice of this }oſecution the ſame Oay on which it 


commenced, but that the Dekendant had not defended the 
JAHaintiff againſt the ſaid Julian Whitfeild, and refuſed lo 
to da, unde aCtio acerevit, &. 

To this Declaration the Defendant demurred ſpecially, 
ſhewing fo? Cauſe, that the Reco2d of the Recovery ſpeci- 


ficd in the Declaration was not ſufficiently alledged, and 


the Plaintiff joined in Oemurrer. 
The Queſtion was, Whether this bziek Way of Plead⸗ 
ing the Recovery inter alia, was ſufficient in this Caſe 


where the Recovery is the only SXach, and alledged as 
the Caule of Action. 


And it was inliffed fo2 the Dekendant, that the whole 22 Fd. 4.8. pur 7» 
Reco of the Recovery ought to be ſet forth at large in” e 


the Declaration. 
Sed per Curiam non allocatur, koꝛ at this Dap tis other⸗ 

wiſe pꝛactiſed; and tis ſufficient to plead, that the Plain⸗ 
tiff recovered with a Taliter proceſſum fuit, without reciting 
the whole Becoꝛd. 

Et per Holt Chief Juſtice, This Declaration is too ge— 

neral, and that the Plaintiff Gould at leaſt have let the 
Matter out in this F on: ; 


RI That 
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5 Where the Defen- 
dant ſhall not be per- 
mitted to diſable him- 


. 

_ Skin. 574. 8. O. 
Salk. 167. S. C. 

4 Mod. 269. 8. C. 
2 Vent. 248. 
Comb: 315 8. C; 
13 Car. 2. c. 1. par. i 2. 


2 Mod. 299. 


i That he was {mpleaden in an Action of Debt fo2 to 
much Boney certain (of which this was Parcel) 02 have 
let koꝛth the whole Declaration in the Aﬀion b2zought 64 
Julian Whittcild, with Taliter ſuperinde proceſſum fuit, tg 
as it might appear to the Court, that the Recovery was 
againſt the JIlaintift fo2 the ſame "Hatter, againſt which he 


was to be defended by the Defendant, fo2 that in this Caſe 


he could plead no other Plea than Nul tiel Record; and 
upon his Opinion 


Judgment was given again the Plaintiff 


The King and Queen verſus Larwood. 


NInkoꝛmation was exhibited againſt the Defendant, 
fo2 rekuſing ta take upon him the Office ok Sheriff of 
the City of Norwich, being thereunto duly elecked. 
_ The Defendant pleaded the Statute 13 Car. 2. by which 


tis enated, that a Perſon elected into any Office in a Co2- 
pozation, ſhall be ſuch as within one Pear bekoze hath ta- 
ken the Sacrament, accozding to the Church of England, 


do! elle the Election ſhall be void; and averred, that he had 


not taken the Sacrament, &c. at any Time within one 


Year next bekoze the Election of him to be Sheriff, &c. 
wherekoze the Election was void. 


The Attozney General replied, and ſet koꝛth that Part 


ok the Act of Anikozmity, by which every Perſlon is obliged 


1 W. XXI. 


to take the Sacrament thzee Times in the Pear, accoꝛd⸗ 


ing to the Liturgy, &c. 


The Dekendant rejoined, and ſet koꝛth the new Act of 
Parliament fo? tolerating * Dillenters, to which there was 


d Demurrer. - 


Et per Holt Chief Juſtice & Curiam, after many Argu⸗ 


ments, Judgment was given againſt the Defendant. 


And firſt, as to the Pleading, they held, that the Deken⸗ 
dant's Rejoinder was a Departure from his Plea, and 


_ + Theres a Diffe- therekoze he could have no Advantage of the At of + Tole- 


rence Where a ſecond 


See affirms the LALLON, (UPPOlINg it was fo2 his Purpoſe, fo2 tis a private 
firlt, and where tis Statute, and muſt be pleaded, and therekoze no Opinion 


'B Matter, as 
1 256. was given concerning the Influence of that Statute in 


this Caſe, becauſe it was not judicially befoze the Court ; 
bo they grounded their Opinions upon the Jnſufficiency of 
the hers taking it to ſtand ſingly upon the Statute 13 
Car. 2 


3 — —ͤ—p 
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And as to that Patter they held, that the afo2cſaid 

Statute was not made in Favour of the Diſſenters, but the 

contrary, and was rather to erclude them from beneficial 

Offices, than to eaſe them from Offices of Charge, ce. 

ſo that this Cale is not within the Meaning of that Sta⸗ 

ture 
But that which they principally relied on was, That the 

Dekendant ſhould not be allowed to diſable himſcif to avoid 

an Dilice, no moze than a Man could be allowed to ſay, 

that he was an Ideot, 82 Non Compos, and fo to avoid an | 

At done by himtelk; belives, great Jnconveniences may * zwyor o Gui 

happen to the Government, It this ſhould be allowed. ford wer. Clerk. 
Juſtice Sam. Eyre contra in omnibus, and cited the Caſe 3, 27 245 


Mao. 111. 


of the * Mayor of Guilford in Point, and another Cale bar. 43 
between Box and Woolaſton, anno 1655. 9 Co. 46. 


Sce Sir f John Read's Caſe, the like Judgment as in f 2 Mod. 9. 7 

the puüncipal Cale; and it hath been * adjudged, that a * z Lev. 116. 
Lefuſal of Oaths injoined to be taken by the Statute 7 Pound. 209 

13 Car. 2. amounts to a Refuſal of the Office, ſo as by the : Show. e 


| 68, 75,15 15 
Charter he may be fined as 92 refuſing the Sac. 4096, 475. * 


e 171. 
Raym, 212, 74. 


Oſmere werſus Sheafe, In C. B. Trin. 5 W. & 
M. Rot. 1487. but adjudged this Term. 


IN Replevin, &c. The Defendant made Cogniſance no- 3 Lev. 370. S. C. 


mine diſtrictionis fo2 a Rent-charge, ſetting fozth, that „Es, 120. 8. C. 


Pleading a Deed by 


John Chapman granted a Rent- Charge of 141. per an. Unto Way of Covenant to 


Moraria Taylor, Spinſter, and to her Heirs, iſſuing out of Rc os. 
the Place where, 6c. with a Clauſe of Diſtreſs, that the , Le.. 5. 

by her Deed (hic in Curia prolat.) in Conſideration of the ; Lev. 432, 433- 
Tove and Aﬀettion which the boze to her Kinſman Sir Wil- Ban 
liam Brodanex, covenanted to ſtand ſeiſed of the ſaid Kent, Rot. 704 750. 
to the ſe of Sir William Brodanex and his Heirs, from and 1 Vent. 372. 
after her own Death, if che ſhould die without Tue living | ns Wh FL 
at 02 after her Death, and avers the Death of the laid Mo- Nod, 207% 
raria without Iſſue. 

And farther, That the ſaid Sir William F grant⸗ 

ed this Rent to Nath. Willmott, after whoſe Death (the 

Lands out of which, &c. being Gavelkind) the Rent de- 

 fcended to his four Sons A. B. C. D. and fo2 a fourth Dart 

of the ſiid Rent happening to D. the youngeſt Son, and 


fo2 his Share, the Dekendant bene cognovit captionem, &c. 
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The Plaintiff p2ayed Oyer of the Deed of n to 
ſtand ſeiſed from Moraria, &c. to Sir William Brodanes. 


which was entered in hc verba, and then he demurred to 


the Cogniſance. 


(J.) Foz that the Mods of the Deed are, Give and 
Grant, and not a kozmal Covenant to ſtand ſeiſed, as the 


Defendant had pleaded it. 


(2.) This being a Rent-Charge in F ke, will not paſs 
by Way of Uſe, &c. therekoꝛe the Grant cannot operate by 


Way of Covenant to ſtand ſeiſed. 


3) This Deed is by Way of Grant, and as ſuch tis. 


void, becauſe the Limitation of the Eſtate is in futuro, 
foꝛ the Difference is thus: 


Ahere a New Rent is created, tho fo: Life, o; in Fee, 
it may in its Creation be limited to take Effet at any 


Time in futuro, becauſe it hath no Eriſtence till that Ti ime 


comes, and ſo no Suſpenſion of any Freehold. | 
But tis otherwiſe, where an old Rent is granted for Life, 
or in Fee, to commence in futuro, fo? there the Gzant is void, 


becaule there is a Rent in Eſſe, and ſo the Freehold of that 7 


ce antea Baker wer. , 


Lade. 
4. Inſt. 111, 112 
Leon. 121, 122. 


Bent will be ſuſpended, and therefo2e ſuch Oꝛant 18 void; 
Quod fuit conceſſum per Curiam. 


But they reſolved this was a good Conveyance by Way 
of Covenant to ſtand ſeiſed, the Conſideration being er- 
preſſed to be fo2 Love and Affection ta her kinſman, &c. 
and that an Old Rent in Eſſe may well paſs by Tay of Uſe. 
And karther, That the Dekendant had done well in 
Pleading it, as a Conveyance by Way of Covenant to ſtand 
ſeiſed; for if he had pleaded it as a Grant of the Kent, it 
would have been void. 


Judgment fo2 the Dekendant, that the Conufance was 
8 


es 


D E 


Term. Sanct. Trin. 


Anno 6 Willi & Mariz, B. R. 


Reev werſus Long. rin: L W. & M. B R. 
Rot. 1050. 


RROR ok a Judgment in C. B. in a ſpecial arr: Skin. 430. S. C. 
dict in Ejectment, wherein the Caſe appeared to : 3 Lev. 408.8. C 


That John Long was ſciſed in Fee of the dend. #52: . 


Poules and Lands in Queſtion, and had three Bꝛo⸗ e en 
ther all of them now dead, but each of them left Ifſue cingen Remainder, 


Hale. | and what an execu- 


John Long, by his Laſt Til, deviſed the Lands now fn 2? Ei. 558 


Queſtion to the eldeſt Son of his elder B2other fo2 Life, Noy 43. 
and after his Ocath, then to his firſt, ſecond, third, fourth Vis 1 Co. 66. 


and tenth Son in Tail Male ſucceſſively : and fo2 Want N 5 
ſuch Iſſue, unto the eldeſt Son of his next Bꝛother fo? Raym. 29 162,427, 


Life, Remainder in Tail to his Sons ut ſupra, the like fe, 
to the eldeſt Son of his thee Brothers, CC. in Tail; Lev. 347, 434 
Male. 4 Mod. 254. 
Then John Long died, and the eldeſt Son of his elder ea % 
Byzother entered, and married, and died without Tue li- 1 Ind. 298. 
bing at the Time ak his Death; ; but left his Wife big with und. 1 
Child, which was afterwards a Son bon, and his Po⸗ 
ther as his Guardian kept the Poſſeſſion 'of the Lands, 
as in his Right, many Years, againſt whom the eldeſt Son 
of the ſecond Brother brought an Ejectment. 
And the fole Queſtion was, Whether the Deviſe of this 


Eſtate to the firſt Son of the eldeſt Sen of the Brother of 
the 


be as kolloweth : 1 
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the Teſtator ſhould be taken as an exccutory Devil; fe, on 0. 
therwiſe by Way of contingent Remainder, as it was ad 
judged in the Common Pleas; fo? it was agreed, Chat it 
this Ocvile to the firſt Son of the eldeſt Son of the Bio— 
ther, was a contingent Remainder, then fuch Remainder 
was loſt and deſtroyed, becauſe the Contingency did not 
happen during the particular Eſtate ; and ſo the Remain- 
der never veſted, which is Archer's Caf, lib. 1. expꝛeſly. 

Blut it was inſiſted, That this Will ſhould be fo expound- 
ed, that the Intention 'of the Teſtator might have its Effect, 
and his Intent is very plain, that the Sons of his {econd Bro- 
ther ſhould take nothing whilſt any of the lilue Male of his 
elder Brother were living ; and therefore this Deviſe mult be 
arte? 

Sed per Curiam, This is a contingent Remainder, and 
the Contingency not happening till after the particular ck 
ſtate was determined, the Remainder 18 deſtroyed as in 
Archer's Caſe. 

And *tis a certain Rule, That a ill hall never ope⸗ 
rate by Way of executory Deviſe, ik it might take Effect by 
ay of Remainder, (viz.) It there is a particular Etlate 

"ſufficient to ſuppoꝛt it. 
And Serjeant Pemberton, who argued fo2 the Dekendant 
in Erro?, laid it down fo? Law, that two Things are ne⸗ 
ceſſary to an executory Deviſe. * 


(.) There muſt be a Limitation after, 02 upon a Fee 
precedent. 


(2.) Stich Limitation muſt be to take Effet upon a 
Condition precedent. 

Ign both which Caſes no Remainder can ſubſiſt, and there⸗ 
fore the Law fo? the Sake of the Teſtata?, and to perfom 
his Intent, hath ſtretched it ſelf to make it oper: ite by Gay 

Ts of executory Deviſe, ut res magis valcat. 
5crjaant Pembertons Mozeover he inſiſted, that if one Limitation of a Deviſe 
Ty” is taken to be executory, then all the fubſcquent Limita* 

tions muſt likewiſe be fo taken; fo2 the frocral Limitations 
ok a Devile of one and the kame Thing, all never be 
See the Staruze 10.& made to operate ſeveral Ways, (viz.) Some by Way of 
3 ws executory Deviſe, and others by Wap of Remainder; and 
in this Cale, if all the Limitations ſhould be taker by Tay 
of executory Deviſe, then it would plainiy tend to a Perpe- 
tuity, which is ſo much avolded by the Law. 
Atkterwards, upon a Crit of Erro bꝛou ght in the! Poule 
of L02Ds, this I ud! ginent was rever led. | 
I The 


ad foppoſe he means to an executory Devile of a Fee. 


— "TO —ů— — — — — — > —ůů — 


The Biſhop of Exceſter verſus Hale. Trin. 
5 Will. & Mar. B. R. Rot. [3+ 


RROR of a Judgment in the C. 5B in a Quare Im- 3 Lex. 312.5. 0 


pedit bought by Sampſon Hele Ela: againt Jonachan 1 1 Nod: a : 4 
Biſhop of Exceſter and Gawen Hayman Clerke, Whcrein Comb, 39. 3 


Hele declared, that he was ſeiſed in Fee of the Yano? gf Ay orga rantihdes 


Southpool in Devonſhire, to which the Advowſon of the z u 109+ 


Plea in a gs Ir 


Church of Southpool was appendant; and that he had edit, not good 
p2eſented one Vliramere thereunts, who Was admitted, in⸗ 

ſtituted and induced, and is now dead; whercupon the 

Church 1s void, and it belongs to him to pꝛelent, &c. 


The Biſhap pleaded, that he claimed nothing but as Or- Vide Hob. 296,302. 


dinary, but lets out farther, that this Church is a Benctice ' Lo Ps 199. 


with a Cure of Souls, and that it became void 15 April an- 1 Leon. 240. 


no 2 Will. & Mar. by the Death of the ſaid Ultramere, that 3 Leon. 4, 198, 199. 


an the 19th of May collowing; the JAlaintiff preſented one oy wget 5 
Francis Hodder as his Clerk, and that the ſaid Hodder, Dyer 327. 
empore præſentationis illius fuit perſona in literatura minus 70 _ 
ſufticiens ſeu capax ad habendum dictam Eccleſiam; upon pr 
which he (the Biſhop) cramined the ſaid Hodder concerning 
his Ability; and upon Examination kound him fore perſo— 
nam in literatura inſufficien. & ca ratione perſonam inhabilem 
& minus idoneam ad habend. prædictum beneficium cum Cura 
Animarum, and therekoze he (the Diſhop) refuſed to admit 
the ſaid Hodder. 
That afterwards, (viz.) 20 Junii next following, he gabe 
the Plaintiff Notice of this Matter, that he might pꝛelent 
a new Clerk, but the Plaintiff preſented no other, ſo that 
the Church Was vacant moze than ſix Months after the De- 
ccaſe of the ſaid Ultramere ; wherekoze, after the {iz Months 
were paſſed, he (the vilhop) collated thr other Dekendant 
Hayman by Lapſe. | 
Hayman, the Incumbent, pleaded the ſame Dlea muta- 
tis mutandis; the olaintiff replied, that Hodder, at the 
Time of the ſaid Pꝛelentation was, and yet is, Vicar of 
the Pariſh-Church of Ugborough in the ſaid County, and 
that he was lawfuily admitted, inſtituted and indufed 
thereunts, and that he is a Man in ſacred Ozders by Epiſ- 
coval Owination, and that he was a Pꝛeacher licenſed 
and allowed by Anthony late Biſhop of Exon, and wy 
ure 
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Leon 31, 32. 


3 Cro. 119. 
Albany's Caſe. 


Art Cleri, c 13. 


2 Inſt 632. 


* 5 Rep. 57. 


Cure of Souls fo2 many Pears, and that he was ſufficient 


ly qualified, as well to celebzate Divine Service as to av- 
miniſier the holy Sacraments, &c. 

There was a frivolous Rejoinder, and the like Surre- 
joinder, thereupon the Ocfendant demurred; and Judg: 
ment was given fo2 the Plaintiff in C. B. 

The Points controverted were; Firſt, Whether this 
Replication was material ; and next, if the Dekendant's 
Wiea was good in Manner, as tis let kozth. 

As to the Replication it was inſiſted, that it was gaod 
by Way ok Concluſion againſt the Defendant to lay, that 
Hodder was minus ſufficien. in literatura, becauſe he was at 
that Time a Prieſt in Orders, and had a Cure of Souls; but 
cis Point was not fully rekolved; yet the Court inclined, 

that the Beplication Was ill, and that Hodder (tho a Prieſt 
n Orders) was pet ſubjet to an Examination of his Ability 
upon a new Pꝛomotion. 


As to the Plea, two Objections were made to it. 


(J.) That the Biſhop was a Diſturber by his own. 
Shewing, fo? that it appeared by bis Plea, that he gave 


no Notice to the Plaintiff until thirty-two Days after his 
| Refuſal of Hodder, wherekoze this long Delay of Notice a- 


mounted to a Diſturbance iplo facto, becauſe the Biſhop 


in ſuch Caſes is bound to give Notice to the Patron with 


all pollible Speed; but the Court gave no Opinion in this 
Point. 


(2.) The chief Objetion to the Plea was, that the 


Matter thereof is very incertain, 'and ſo general, that na 
Iſſue could be taken; fo? tis not ſufficient fo2 the Biſhop 


to ſay in general Terms, that Hodder was perſona in li- 


teratura minus ſufficien. but he ounht to ſet fozth in what 
partictilar Part of Learning he was inſufficient, becauſe 


there are ſeveral So2ts of Learning which are not neceſſary 
to qualify a Man ta be a Divine; therekoze the Biſhop in 


ſuch Caſes ought ta let fo2th the Cauſe of his Refuſal to 


admit the Clerk of the rightful Patron, and this in a very 

particular Danner, that the Court may judge, whether 

the Cauſe is ſufficient oz not; and fo2 this Reaſon the 

Judgment was ne for both Cotirts were unani⸗ 

mous, that the Plea was ill fo2 this Cauſe ; and * Spes 

cot's Caſe was held to be an Authozity in Point. x 
5 


te 


it 
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But the - Biſhop brought a Urit of Etro? in a lia ⸗ 
ment, and there the Judgment was reverſed; all that was 
urged was, that Hodder did nat underſtand the Latin 
Tongue; fo2 upon the Blſhop s Examination he could not 
tranflate the Number thirty-nine into Latin. 


The King and Queen verſus Biſhop of London 
and Dr. Lancatter. Hill. 4 Will & Mar. 
B. R. Rot. 964. and 965. 


are 107 edit to recover the 122cfentation to „ 377. 8. C. 
Church bor St. Martin in the Fields in the City of 4 Mod. 190, 200. 
Weſtminſter, upon an Avoidance by the IDꝛomotion? Caſes. adjudged,” in 


of Dr. Tenniſon, the laſt Incumbent, to the Vilhopuck of Parliament 164. 


Lincoln, There is no Avoid 


The Declaration was that Humphrey late Biſhop Hue nder b act 


London was ſeiſed in Fre, in Right of his Biſhopꝛick, of crated 
the Advowſon of the Gicarage of the Pariſh-Church of St. © + 8 $40, 559. 
Martin in the Fields, ut de uno grotlo per ſe, and that the 1 Show. 441. S. C. 
laid Biſhop collated Dr. Tho. Lamplugh to the ſaid Uica- Comb. 205, 300, 
rage, then void; who by Uirtue of that Collation was put Ba 58. 
in the cozpozal Poſſeflion thereof; that afterwards the ſaid Moor 522. 
Dr. Lamplugh was pꝛomoted to the Biſhoprick of Exceſter, 3 Lev: oy . 
by Reaſon whereof the late King Car. 2. Ratione praroga- 3.0 . 
tive ſuæ, pꝛeſented Dr. William Lloyd, who was after - 
wards made Biſhop of St. Aſaph, per quod the ſame King 
Car. 2. ratione prerogative ſux preſented Dr. Tho. Tenni- 
ſon, who on ſuch a Day, &c. was created Biſhop of Lin- 
coln, per quod the Gicarage vacavit per promotionem 
prædid. Dr. Tenniſon, and that it belonged to the Ring 
and Queen to pꝛelent ratione prærogativæ ſux, & c. 
The Dekendants appear and pꝛay Oyer of the oziginal 
Writ, which was entered in hxc verba, and it appeared tg 
be a common and general Writ, ſewing the King's Title 
no otherwiſe, but by the common Tlozds Quz vacat & ad 
noſtram ſpectat donationem. 

Quo lecto & audito, the Defendants plead in Abatement 
_ of the Writ and Count, becauſe of the Variance between 
them in this Matter, (viz.) fo2 that the King and Queen 
had intitled themſelves in the Writ generally pleno jurc, 
but in the Declaration they had ſet fo2th their Title to be 
ratione prerogative ſuæ. 

To this Plea the Attozney General demurred, and upon 
ent er Curiam, the Urit and Declaration are 

1 | good, 


314 Term. S. Trin. 6 W. & M. B. R. 
good, fo2 there is no ſpecial writ in the Regiſter in this 
Cale, and therekoze the TUrit muſt be general, and the De⸗ 
claration ſpecial; ſo the Judgment was, that the Octet: 
dants anſwer over. 

Uhereupon they pleaded in chief, and ſet fo2th the Citie 
of the Biſhop of London to the Advowlon of the ſaid Clica- 
rage, in Right of his Biſhoprick, and the Plenarty by Dr. 
Tenniſon; and that on ſuch a Day Dr. Tcnnifon was elect- 

ed Biſhop of Lincoln, and afterwards, on ſuch a Day, 
was conſecrated Bishop, &c. and that the ſaid Dr. T enni- | 
ſon p2ocured a Diſpenlation to hold the ſaid Clicarage in 
Commendam until ſuch a Day, which happened to be ſir. 
Months and thee Oays after his Conſecration ; that this 
Diſpenſation tenere in Commendam was confirmed by the 
King and Queen, and that Dr. Tenniſon held the ſaid Gi⸗ 
carage in Commendam accowdingly, (viz.) Six Months and 

three Days after his Conſecration, &c. & hoc, &c. 

The Attozmey General likewiſe demurred to this Plea, 
and two Points were made 

f. (J.) Whether there is any ſuch Pꝛerogatibe belong 
ing to the Crown as to have the nert Pꝛeſentation, where 

the Avoidance of a Church is by Promotion of the Jncum: 
” bent to be a Biſhop. | 
And as to this Point, the Law being ſcttled by many 
Authoaities koz many Years, the Court was not willing to 
have it ſtirred, tho' there were as many Authozities againſt 
{tich a Prerogative; and therekoꝛe without Dilliculty ad⸗ 


* Broke, Preſentment juldged foꝛ the * Plaintiffs as to this Point. 
4 Egliſe, pl. 3, 14s 


755 Moor 399. 2 Cro. 695. 1 Cro. 542. Cro. Car. 780. 2 Roll Abr. 343- 'Vaugh. 18. 4 Intt. 356 


(2.) The ſecond Point was, if this Diſpenſation tenere 
in Commendam, being thꝛee Days longer than ſir Ponths, 
and the Confirmation thereof by the King, ſhall amount to 
a Pꝛeſentation by the King and Queen, and thereby their 
Turn to pꝛeſent ratione prærogativæ well ſerved. 
To which it was anſwered and reſolved per Curiam, 
that this Confirmation oz Oiſpenſation by the King, &c. 
cannot operate two Ways, firſt to ſuſpend their Title fo: 
ſir Months, and longer, and alſo to paſs a Right out of 
them, (viz.) their Right of Pꝛeſentation; koz a Oiſpenſa- 
5 tion tenere in Commendam fo? fir Months luſpends the 
gh. 26. Right of Preſentation till that Time ſhall be exrpireg. 
Hoꝛeover it was held and reſolved, that the Church did 
not became void by the Election of the Ki ncumbent fo be a 
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Bichop, but the Uacancy accrewed by his ad Conlecration, * 435 a: be $8: ; 
and not till then. Yo 


Judgment koz the King and Queen to recover. 


Reynell W Long & al. Mich. 3 W. & M. 
C. B. Rot. 347. 


Ware Impedit by Edmond Reynell, Eſq: againſt Richard ?- five hic tr Cuvia 


Long and 'Thomas Long Clerks, fo2 the recovering 
his Pꝛelentation to the Uicarage of Broadcliff j in Devon. 

fl. The Plaintiff declared, that George Reynell his G2eat 
Gzandkather was leiled in Fee of the Advowſon of the 


and ſhe granted it over to one William Segar ; and that 
the Church became void by rhe Death of Robert Stennings 
the laſt Incumbent; and thereupon the ſaid William r 
pꝛeſented one John Segar, who was admitted, &c. 

And then George Reynell by Deed gran ted the ſaid Ad- 
voulon (inter alia) unto Arthur Champernoon and others, 


and to their Peirs, to the Ale of the faid George ko Like, 
and afterwards to the Uſe of Edmond Son and Deir of 


(icorge, and the Heirs £3ales of his Body, begotten on 
the Body of Urſula his then Mike; and fo2 Want of ſuch 


Illue, to the Cle of the Þeirs ales of the Body of the 
laid Edmond. 


By QUirtue of which Gꝛant, and ok the Statute fo2 


transferring Ales into Poſſeflion, the afozeſaid George 


where neceſſary, and 
where not. 


And of a Variance 
between the Writ 
and Count. 


Vicarage of Broadclift in groſs, &c. and being fo ſeiſed Salk. 407. 


: granted the next Avoldance to Elizabeth Boroughs Midow, Hen Le 16. 


Stat. 4, 8 


was ſeiſed of the laid Advowſon fo? his Life; Remainder fo et 


Edmond his Son in manner as aforeſaid; and that akter⸗ 
wards Gcorge died, and Edmond his Son was leiled in 
Tail, ut ſupra, &c. 


That Edmond the Son of George had Iſſue by his Mike 
Urſula George Reynell his Son and Þeir, Father of the 


Plaintiff; that during the Seiſin ok Edmond the Szandka⸗ 
ther, the Church became again void, which happened in 
the Time of the Uſurpation, (viz.) 1656. and thereupon 
within ſir Months after the Uacancy, one John Cople- 
ſtone (at the Nomination of one George Reynell wha 
had no Riaht) was put into ackual Poſſeſſion of the laid 
Church, by the then Perſons in Authozity, who was after- 
wards by the Statute 12 Car. 2. (which he et fozth) con- 
firmed in the laid Church for his Life. 


3 Chat 
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* Dyer 277. 
2 Cro. 217. 


Noy 135, 145, 


W. Jones 377. 


Salk. 658. 


* Hob. 327. 
2 Cro. 515. 
Hutt. 41. 
Moor 894. 


That afterwards Edmond the G2andfather died leiſed as 
afo2eſaid, and that George the Father was ſeiſed in Tail 
Pale, and had Iſſue the Plaintiff his Son and Heir; and 


then George the Father died, and the Advowſon deſcended 


to the Plaintiff in Tail Bale, and then the Church became 
void by the Death of Copleſtone; whereupon it belonged to 
the Plaintiff to pꝛeſent to the ſaid Church, but he was Di- 


ſturbed by the Dekendants. 


The Defendants demurred in Law, and ſhew fo2 Cauſe 
of Demurrer, that the Plaintiff had not pleaded the afo2e- 
ſaid G2ant of the Advowſon by George Reynell, &c. unto 
Champernoon with a Profert hic in Curia, and the Plain 
tiff joined in Demurrer. 

And now two Dbjettions were made by the Counſel ok 
the Dekendants. 

(1.) That the Deed of Settiement ſupra, by which the 
Advowſon of the Uicarage is p2etended to be intailed, 
ought to have been pleaded with profert hic in Curia, ſo as 


the Defendants might have Oyer of it; fo? here the Deed 


is neceſſary ex inſtitutione legis to make it a good Gzant, . 
koz without a Deed the Advowſon will not paſs. 


To which it was anſwered and lo reſolved, that the 


Plaintiff in this Caſe ſhall not be compelled to pꝛoduce the 


Deed fo? the Reaſons following: 
(1 ) Firſt, Becauſe the Deed doth not belong to him 


who is only Ceſtui que truſt, but it belongs to the Grantees. 


(2.) Becauſe he hath no Remedy in Law to get Poſſef- 
ſion of the Deed. 
(30 he is in meerly by Operation of Law, and not in 


the Per; and fo2 Authozities the alen in the Margin 
were cited. 


Cro. Car. Stockton werſus Hari 2 Roll. Abr. 31. 


3 Objedian, ſſ. There is a Variance between the Writ 
and the Count, fo2 the Writ is quod permittunt cum præ— 
ſentare ad Vicariam Eccleſiæ de B. and the Concluſion of 
the Declaration is quod ad ipſum Edmundum ad Eccleſi- 
am predict fic vacantem, &c. pertinet præſentare, &c. 

So that the Crit is quod permittat, &c. præſentare ad 
* Vicariam, and the Declaration is ad Eccleſiam pertinet 


præſentare. 


Co 
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Co which it was anſwered, and lo reſolved per Curiam, 
quod omnis Vicaria eſt Eccleſia, and tis ſo held erpꝛely 
in ſeveral * Books; and therefore no Gariance in Sub⸗ 3 Bull. 88, 50. 
ſtance, but only in F Foam, and this was not ſhewn fo2 Hogs Rep. 235, 
Cauſe of Demurrer. Cro. Jac. 38 5. 

And the f Pꝛecedents are as in this Caſe; wherefoze {3% Ear 522 
Judgment was given fo? the Plaintiff, and thereupon the“ 41 -2:59H 


Defendants b2ought a TUrit ok Erro!, and a Bill in 
Wann. &c. 


The King and Queen verſus Tucker. July: 
ment Toas given in Eaſter-Term 6 Willi. 


HE Defendant was indicted for High Treaſon before 4 Mod. 162. 8. C. 


Caſes adjudged in 
{ſpecial Commiſſioners of Oyer and Terminer by Let— OE" 


ters Patent of Jac. 2. at their Seſſions held at Wells in alk. 630. S. C. 
the County of Sommerſet, 21 Day of March ann. 3 Jac. 2. 3 Lev. 396. S. C. 


and the Subſtance of the Inditment was fo2 his being in ment of High 


Treaſon muſt con- 


actual Rebellion againſt King James, in afliſting the late clude corre Ligear- | 

Duke of Monmouth in the Jnſurreftion in the Weſt. RE JE ang 8 8 
This Tucker amongſt ſeveral others confeſſed the Jndi#- Sinner 338, 300, 

ment, and thereupon Judgment of Death (as in Caſes of 425; 442 8. C. 
High Treaſon) was p2onounced againſt him, and then he Vai pot. 25 

was puͤrdoned. SET 
Afterwards Anno 2 & 3 Will. & Ma. he pꝛocured Leave 

to bring a Writ of Error on the Judgment of his Attain- 

der; and hereupon ſeveral Erro2s were aſſigned, 
(i.) That the Direſtion of the Letters Patent of Oyer 

and Terminer was ill, fo2 that it was coram A. B. C. D. 

juſticiariis, &c. per literas patentes ipſius Domini Regis ſub 

magno ſigillo Angliæ confect eiſdem A. B. C. D. & al ali- 

quibus tribus vel plur corum direct'. 

Sed per Curiam, This is well enough, and in the Earl 

of * Leiceſter's Caſe, the Direction was in the ſame Pan⸗ Pond. 384 

ner, tho' it was objefed, that the Direction ought to have 

been to all of them, and then the Authozity akterwards gi⸗ 

ven to any three of them. 
(2.) That upon the Arraignment of Tucker, and others 

upon the ſame Indictment, the Entry 1s (after the Pꝛilon⸗ 

ers were byought to the Bar) & ſtatim de præmiſſis in in- 

dictamento præd' ſpecificatis eis impolit' per Curiam hic allo- 

cut' qualiter ſe velle a der &c. ſeparatim dicunt, &c. 


whereas 
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That afterwards Edmond the Gzandkather died ſeiſed as 
afozeſaid, and that George the Father was ſeiſed in Tail 
Male, and had Iſſue the Plaintiff his Son and Heir; and 
then George the Father died, and the Advowſon deſcended 
to the Plaintiff in Tail Male, and then the Church became 
void by the Death of Copleſtone; whereupon it belonged to 
the Plaintiff to pꝛeſent to the ſaid Church, but he was di⸗ 
ſturbed by the Dekendants. 

The Defendants demurred in Law, and chew fo? Caule 


of Demurrer, that the Plaintiff had not pleaded the afo2e- 
(aid G2ant of the Advowſon by George Reynell, &c. unto 


Champernoon with a Profert hic in Curia, and the Plain⸗ 
tiff joined in Demurrer. 


And now two ©Objefttons were made by the Counſel of 


0 the Defendants. 


» Dyer 277. 
2 Oro. 217. 
Noy 135, 145. 


(J.) That the Deed of Settlement ſupra, by which the 


Advowlon of the Uicarage is pꝛetended to be intailed, 
ought to have been pleaded with profert hic in Curia, ſo as 


the Dekendants might have Oyer ok it; ko here the Deed 
is neceſſary ex inſtitutione legis to make it a good Ozaͤnt, i 


fo2 without a Deed the Advowſon will not paſs. 


To which it was anſwered and ſo reſolved, that the 
Plaintiff in this Caſe ſhall not be compelled to p20duCe the 
Deed fo? the Reaſons following: 

(1.) Firſt, Becauſe the Deed doth not belong to him 
who is only Ceſtui que truſt, but it belongs to the Grantees. 

(2.) Becauſe he hath no Remedy in Law to get Poſſel⸗ 
ſion of the Deed. 


(3.) be is in meerly by Operation of Law, and not in 


the Per; and fo2 Authozities the Cales in the * Margin 


were cited. 


W. Jones 377. Cro. Car. Stockton werſus Hampton. 2 Roll. Abr. 31. 


Galk. 658. 


* Hob. 327. 
2 Cro. 515. 
Hutt. 41. 
Moor 894. 


(2) Obje ion, ſſ. There is a Variance between the Writ 
and the Count, fo2 the Writ is quod permittunt cum præ- 


ſentare ad Vicariam Eccleſiz de B. and the Concluſion of 
the Declaration is quod ad ipſum Edmundum ad Eccleſi- 


am predict fic vacantem, &c. pertinet preſentare, &c. 
So that the Writ is quod permittat, &c. præſentare ad 


* Vicariam, and the Declaration is ad Eceleliam pertinet 
præſentare. 


To 


1 
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Co which it was anſwered, and fo reſolved per Curiam, 
quod omnis Vicaria eſt Eccleſi ja, and tis ſo held erpꝛely 
in ſeveral * Books; and therefo2e no Uariance in Sub: * 3 Bull. 88, 50. 
ſtance, but only in F "0277, and this was not ſhewn fo? rag N 

Cauſe ok Demurrer. Cro. Jac. 385. 

And the t Pꝛecedents are as in this Cale; wherefoze | gym ra} han: 

Judgment was given fo2 the Plaintiff, and thereupon the © e 


Defendants bzought a CUrit of Erro?, and a Bill in 
Chancery, &c. | 


The King and Queen ver ſas Tucker. Tudg- 
ment Toas Civen in Eaſter- Term 6 Wilh. 


H E Defendant was indicted for High Treaſon before 4 Mod. 162. 8. C. 


Caſes adjudged in 
ſpecial Commiſſioners of Oyer and Terminer by Let- or as, HY 


ters Patent of Jac. 2. at their Seſſions held at Wells in sa 630. s. C. 


the County of Sommerſct, 21 Day of March ann. 3 Jac. 2. 3 __ 396. 1 8 | 
and the Subſtance of the Indiäment was fo2 his being in Pans e High 


actual Rebellion againſt King James, in afliſting the late clude % Ligear- 
Duke of Monmouth in the Inſurreſtion in the Weſt. 85 8 N 2 
This Tucker amongſt ſeveral others confeſſed the Jndit- Sinner 338, 360; 
ment, and thereupon Judgment ok Death (as in Caſes of 425; 44: 8. C. 
High Treaſon) was pronounced againſt him, and then he Vid pot. . a 
was purdoned. | 

Afterwards Anno 2 & 3 Will. & Ma. he pꝛocured Leave 
to bzing a Writ of Error on the Judgment of his Attain- 
der; and hereupon ſeveral Erro2s were aſſigned, 

(l.) That the Direction ok the Letters Patent of Oyer 
and Terminer was ill, fo2 that it was coram A. B. C. D. 
juſticiarlis, &c. per literas patentes ipſius Domini Regis ſub 
magno ſigillo Angliæ confect eiſdem A. B. C. D. & al ali- 
quibus tribus vel plur corum direct”. 


Sed per Curiam, This is well enough, and in the Earl 
of * Leiceſter's Caſe, the Diretion was in the ſame Pan⸗ Pond. 3344 


ner, tho' it was objefed, that the Direction ought to have 


been to all of them, and then the Authozity akterwards gi⸗ 
ven to any three of them. 

(2.) That upon the Arraignment of Tucker, and others 
upon the ſame Jnditment, the Entry is (after the Pꝛilon⸗ 
ers were brought to the Sar) & ſtatim de præmiſſis in in- 
dictamento præd' ſpecificatis eis impoſit per Curiam hic allo- 
cut qualiter ſe velle acquietari, &c. ſeparatim dicunt, &c. 


whereas 
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whereas it ought to have been ſeparatim allocut”, fo2 they 
ought to have been arraigned ſeverally. 


Sed non allocatur ; fo? it ſhall be erpounded ſeverally, and 


do are many Precedents, 


a 3 nit. 2 iO, 211 


Co. Ent. 301. b. 
Plowd. 587 551. 


Staunf. 182. Lit. 


Fudgment. 19 


(3.) That Judgment was given upon the Confeſſion 
without any Paper made by the wing 8 Countel | in Behalk 
of the King. 

Sed non allocatur; fo? ſuch Pꝛayer 15 not of Neceſlity, 

(J.) Fo2 that the Judgment is erroneous, it being quod 
ad locum executionis trahantur, but not ſaid * ſuper hur- 


dellum trahantur, & ſuper furcas ibidem per collum ſuſpen- 


dantur & uterque eorum ſuſpendetur, omitting per Collum 
ſuſpendetur; that the Clauſe quod ſecreta membra ſua 
amputentur was wholly lekt out of the Judgment, which 
is a neceſſary Part thereok; and that it was quod corpora 
eorum & utriuſque corum in quatuor partes dividantur, 
but did not ſay, & corpus utriuſq; eorum in quatuor partes 


dividatur. 


But per Curiam all theſe Exceptions were over: ruled 
upon Uiew of ſeveral Pꝛecedents, both ancient and mo- 
dern, wherein Judgments had been defettive in theſe Partt- 


culars, (viz.) many in every Point, and many in ſome, 


2 not in others, from the Time ok H. 8. to this pꝛeſent 
Time. 


Calvin'Caſe. 

F. Rep. 6-08-11. b. 
Dyer 145, 155. 

+ Init. F29- 

3 Inſt. 4, 5, 10, 11. 
Bro. Trea. 32. 

H. P. C. id, 11. 
Hob. 271 | 
Salk. 630, 631- 

1 Ro. Rep. 185. 


(5.) Objettion to the Judgment was, That it was not 


ſaid quod interiora, &c. in ignem ponantur, which Claule 
was wholly omitted. 


Sed per Curiam, upon Giew of Pꝛetedents, that Obje⸗ 


fon was likewiſe "over: ruled. 


( 6.) At laſt there was an Erroz afligned in the very In⸗ 
dictment, becauſe it did not conclude contra ligeantiæ ſux 
debitum, neither was it laid to be contra ligeanti ſux de- 


bitum in any Part of the Indicment. 


To which it was anſwered, that there were Tlozds in 
the Indicment which did amount to that Clauſe; fo? it 
was laid, that they on ſich a Day contra dominum Regem 


Skinner 338, 360, ſupremum verum naturalem & indubitat dominum ſuum, 


| 225 4424 


with a Multitude of Perſons to the Number of four Thou- 
ſand, had afſembled with Dꝛums, Colours, 8c. in open 


Tar, &c. all which was apparently againſt their Allegi- 5 
ance. © 


But after many Arguments, per Curiam the Judgment 
was reverſed fo2 this Erro2 only; which Judgment of Re- 
verſal was afterwards affirmed in Parliament; & per Curt- 


1 am, 


VO — — — 


—— <> —— —— —ů—— 
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am, tis an Effential to any Indicment of Pigb Treaſon, 
that the Faft ſhould be laid to be done contra Ligeantiæ ſux 
debitum; and moſt p2operly in the Concluſion thereof: 
Sed per Holt Ch. Juſtice, It would be ſufficient, ik it had 
been in the Body ok the Indicment; but it muſt of Ne- 
ceſſity be ſomewhere, unlels in Caſes of Treaſon, made fo 
by any new Act of Parliament, where ſuch a Concluſion is 
not neceſſary. 


And it was held, that the Wow Proditeric is as Effen- H b. C. | 
tial fn an Jndi#ment fo2 High Treaſon, as the T020s Fe- N ry 5 
lonice and Burglariter in Tnditments fo2 Felony o: Burglary, 8 b c , Iz. 

But laſtly, The Attainders of Sir Henry Vane and Ge- 3 H. 7. 10. pl. = 
neral Lambert were p20duced, and there the Clauſe contra 
Ligeantiæ ſuæ debitum was omitted, as here. 

Nota; This Reverſal was ſtrongly oppoſed by Mr. Hall, 


akterwards Serjeant Hall, of the Middle Temple, who hay 
purchaſed under "96 Attainder. 


Philips verſus Bury. Antea 180. 


\HIS was a Controverſy between the Biſkop of E Exon Upon a Reverſal of a 
and Dr. Bury, Rector of Exceſter-College in Oxford, 7 og, eee 
concerning the Biſhop's Right of Ciſitation of that Col- F give a2 
lege, and the Depzivation of the Dofto2 by the Biſhop as or Judgment. 
Ciſitoz, &c. and after a Special Uerdi# in Ejetment * Ges 185 
bought by one Painter againff Dr. Bury, who was choſen Show. P. C. 35 
Keito2 upon the Depaivation of the 'Dotto?, Judgment 3 Danv. 60. p 
was given in B. R. fa2 the Doctor; and the Suit being by 
Original, and not by Bill, a Grit of Erro2 was bꝛought on 
this Judgment in Parliament, and there it was reverſed; 
and the Reco of the Reverſal remitted into the Court of 
King's Bench. 
And it was moved in Behalf of the Plaintiff (Painter) 
that the Court of B. KR. would give a new Judgment, 
( viz.) Quod querens recuperet, &c. and ko2 this the Caſe of 
* Faldo verſus Ridge was cited; and it was inſiſted, that * yes. -; 
there would be a Failure of Juſtice, unleſs this Court 0 0 = 
would do fo, becauſe the Houſe of Lows had only aß“ 
Tranſcript of the Record, and no Rolls fo enter any. 
Judgments. 
Sed per Curiam, A new Judgment cannot be given by 
the Tourt contrary to that which had been already gi⸗ 


ven; but that the ſame Court which reverted the Judg⸗ 
ment 
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Þ N. . 10. D. 
Yelv. 118, 119. 


Where the Defen- 
dant ſhall be compel- 
led to plead znſtanter. 


. 
* 25 Car. 2. cap. 2. 


ment muſt give a new Judgment to2 him in whoſe Favour 
it was reverſed. 
Cis true, in the Caſe of Faldo and Ridge ſupra, the 
Court of Erchcquer-Chamber, after the Reverſal, &c. 
gave Judgment quod querens recuperet; but becaule they 
wanted Power to award a Writ of Inquiry, which was 
neceffarp in that Cale, the Judgment being on a Demur- 
rer, therekoze it was ſent back into the King's Bench to? 
the Erecution of that Writ, and thereupon to give the fi⸗ 
nal Judgment. 

But tis otherwiſe where the Judgment is againſt the 
E Aaintiff in B. R. upon a ſpecial Uerdiit, and that Judg⸗ 
ment reverſed in the Exchequer-Chamber, fo; in that Caſe 
(no Writ of Inquiry being requiſite) that Court doth, be⸗ 
lides the Judgment of Reverſal, give a compleat Judgment 
©- fo2 the J2laintiff in the Action, (viz.) quod Tecuperet; and 
to pꝛove this Diverſity, the Caſes in the * 


Margin were 
cited. 

And hereupon the Court of B. R. were of Opinion they 
could not give a new Judgment in this Caſe, and there— 
foe the Plaintiff reſozted back again to the Parliament; 
and there upon Debate a new Judgment was given, quod 


querens recuperet, which was entered accordingly, and exe⸗ 
cuted. 


The King verſus Haines, Alderman of Glouceſter. 


N Information was exhibited againſt the Defendant fo? 
executing the Office of Alderman and Juſtice of Peace, 
not having taken the Paths within thee Youths, acco2D- 
ing to the * Statute; and he appearing, it was moved, 
that he might be compelled to plead inſtanter, but he in. 
{iſted to have an Jmparlance. 

Sed per Curiam, upon Debate. it was agreed by them 
and the Maſter of the Crown- Office, that if Proceſs of 
Subpcena iſſue out of that Office, and the Party is returned 
ſummoned, and doth not appear at the Return of the Pꝛo⸗ 
ceſs, and thereupon an Attachment iſſueth, and Non eſt 
inventus returned; upon which a Capias goes out, and the 
Party is taken thereon : 02 if he came in voluntarily at any 


Time after the Capias is gone out; in ſuch Cafe he Hail 
plead inſtanter without any Imparlance. 


1 


Ind 
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And this was the Octendant's Caſe, fo2 he came in vo- 
luntarily after the Capias was gone forth, wheretozc he was 
g2Derend to picad inſtanter. 

But then he inſiſted, that there was no Inkoꝛzmation 
filed againſt him at the Time of the Return of the firſt 
Proceſs, (viz.) Of the Subpoena, and therekoze all the ſubſe- 
quent Pꝛocels againſt him are irregular; to which the 
Court agreed, if the Fat was lo. 5 
Therckoꝛe it was referred to the Maſter of the Office ta 
examine that Matter; and this J nkozmation being akter⸗ 

wards (Trin. 7 Willi.) tried at the Bar, the Defendant 
was acquitted. _ | 

Nota; Jt was agreed per Curiam, that if the Party 18 
bꝛought in by a Judges Warrant, without any Pꝛocels 
againſt him, in ſuch Caſe he hall have an J mparlance, 
and not be compelled to plead inſtanter. 


Lawſon verſus Story. 


IR W reg F, awſon: after the new Statute concerning Where the Coſts ſhall 

Diſtreſſes, made Anno Will. & Mar. Diſtrained his ” 3 as well as 
Eenant Story fo2 Rent in Arrear, who reſcued the Di- Skin. TORT = 
ſtreſs, whereupon Sir Wilfred (accowing to the Directions Salk. 2955, 

of that Statute) bzought an Aﬀion on the Caſe againſt the * Pa. 445: p.. 

 Refſeuer, and had a Gerdict and treble Damages; and now 

the Queſtion Was, whether the Plaintiff's Coſts, as well 

thoſe given by the Court de incremento, as thoſe given by 

the Jury, ſhould be trebled, as well as the Damages, the ,, Rep. pinſelds 

Tozds of the Statute being, that the Plaintiff ſhall re- cat. 

cover treble Damages and Coſts; and the Queſtion was, 

Uihether the Wo2d Treble ſhall ertend to the Coſts as well 

as to the Damages, oz whether it ſhall relate to the Oa- 

mages only; and after ſeveral Debates it was reſolved 

per Curiam, that the Coſts given by the Court and Jury 35 

Gould be trebled as well as the Damages; and that it 

was ſo ruled by this Court in the Caſe of + Sands and S. Dyer 159. b. 

Child, where the Action was bꝛought againſt Sir Joliah Child, f ine 2970 | 

fo? ſuing in the Court of {Admiralty concerning Datters 8 

of which that Court had no Jurisdicion, upon the * Sta- * Ric. 2. 

tutes which give double Damages, without mentioning ** 1. 6 15 

Colts; vet Sauk had double Coſts. 


Tr: St. Leger 
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St. Leger verſus Pope. Trin. 6 Will. & Mar 
B. R. Rot. 556. 


\EBT in the Debet and Detinet fo? 1071. 108. the 
4 Mod. 406, 410, Declaration was upon a {ſpecial Wager f62 109 
d « c Suineas (which the Plaintiff averred were worth 1071. 
5 Salk . 105. concerning a Game at Tables, where a Queſtion a- 
12 eee aroſe, whether he, who only touched his Table-man, ought 
be e Det "tg remove him; and the Deciſion of this Queſtion was, 
Skin. 572. S. C by Agreement in Writing, referred by the Parties to the 
Comb. 327. S. C Groom-Porter, who determined it fo2 the Plaintiff in the 
Action, (viz.) That he who only toucheth a Man is not 
bound to remove him; and the Plaintiff concluded his 
Declaration, that the Defendant licet ſxpius requiſit. had 
not paid 1071. 10s. 

The Plaintiff had Judgment in the Common Pieas; . 

and now upon a TUrit of Erroz bought thꝛee Things 
were inſiſted on: a 

(J.) That this Aﬀton ought to be brought in the Detinet 

only fo2 the 100 Guineas in Specic, and not in the Debet 
and Detinet. 


Sed non allocatur; for tis well enough in the Debet and 
Detinet. 


(2.) Chat the Plaintiff ounht to have concluded his 


1 Lutw. 484. 


yew. se. 136. Declaration in the Disjunitive, (viz.) That the Defendant 


Raſt. Ent. 158. b. 5 
Hi vs, had not paid the 100 Guineas, Or the 107 |, 105. becauſe 


» Brownl 10. he had Liberty to pay either the one oz the other. 
(3.) That the Plaintiff had demanded moze than the 
 Guineas fo2 which they were coined, and the Court will 
ex officio take Motice of the Engliſh Coins, now a Guinea 
was firſt coined fo2 20s. and no moze, and is current and 
legal Coin fo2 no moze than 20s. 
The Court doubted as to theſe two laſt Exceptions, 
but eſpecially concerning the ſecond Exception, which they 
inclined to think a katal Fault. 


But afterwards the Judgment was reverſed for another 
Fault in the Declaration. 


© Foz per Holt Ch. Juſtice, There is a Uariance between 
the Declaration and the ſpectal Agreement in Writing ; 
fo that the other Points were not adjudged. 


T JNow 


Term. S. T rin. 6 W. & M. in Scac. 


rr 


323 


Now the Uariance was, fo? that the Plaintiff had de⸗ 
clared, that the Dekendant per ſcript' ſigillo ſuo ſigillat', 
had bound himſelf in the Wager; but there was no ſuch 
Thing in the Writing oz Note, fo2 that was only to ſtand 
to the Judgment of the Groom-Porter upon a Caſe {tated and 
ſigned by the TRIES: 


Martin le Wilsford. In the Exchequer ; In- 
tratur there Trin. 6. adjudged Term. Paſch. 
Anno 8 Willi. 


ART IN bꝛought an Aﬀton of Treſpaſs | in the Court 
of Exchequer againſt Wilsford and one Nicholls, and 
laid his Action in Devon, and declared, that the Defen- 
Dants at Taviſtock in the County of Devon, 5 April Anno 
6 W. & Mar. had taken and carried away two Pieces of 
Cloth, called Kerſies, of him the Plaintiff, to the Ualue 


6—＋— 


2 Cro. 33 
2 Sid. 88. 


After RESI up- 
on an Information 
for a Seiſure of Goods 
forfeited, the Proper- 
ty of ſuch Goods is 
deveſted from the 
right Owner. 


of Thirty Pounds, and had converted them to bis own 


Ale. 
ok Cloth in the Bill mentioned, being Goods and Mer⸗ 


chandize fo2 which a Subſidy was due to the King and 


The Defendant pleaded in Bar, that the two Pieces 


Queen, were between the firſt of Octob. 5 W. & M. and the 
zoth of Auguſt then next following, expoſed to Sale at Rat- 
Alf in the County of Middleſex, befoze they were ſealed 


with the Seal of the Colleſtoz of the laid Subſidy, acco2d- 


ing to the true Intent of a certain Act of Parliament in 
that Part made and p2ovided againſt the Fozm of the ſame 


Statute: by reaſon whereof he the ſaid Wilsford, then and 
yet being one of the Deputy Aulnagers and Collefo2s of the 


Subſidy of Woollen Cloth vendible in the ſeveral Counties 


of Devon and Cornwall, lawfully conſtituted and autho2ized, 
did acco2ding to the Duty of his Dffice, and the Defen- 


dant Nicholls as his Servant, and by his Command, be- 
tween the ſaid firſt Day of October Anno 5. and the ſain 
zoth of Auguſt following, at Ratclift in the County of Mid- 


dleſex, within the Pozt of London, bona prædict' ob ceo 


prædictas ſeiſiverunt & ad opus dictorum Domini Regis & 
Dominæ Reginæ tanquam forisfacta arreſtaverunt; and the 
ſaid Wilsford tune Officiarius prædict' ut præfertur exiſten 


afterwards, (viz.) the ſame 30 Auguſt, by the Name of 


Thomas Wilsford gen', one of the Deputy Aulnagers ant 
Collecozs ok the Subſidy of Moollen Cloth vendible in 


8 the 
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the ſeveral Counties of Devon and Cornwall, qui Dro eit 

dem Dom' Rege & Domina Regina ſequebatur, dedit Curie 

hujus {caccarii intelligi & informari, that he between the 14t 
of Octob. Anno 5. und the zoth of Aug. nert following, at 
Ratcliff in the ag ot Middleſex, had ſeiſed and arreſted, 
to the King and Qucen's Ale, as foxfcited, two Pieces of 
Woollen Cloth, called kerfics, de bonis & catallis perſonie 


ignotæ, fo2 that the ſaid two Pieces of Cloth being made 


and wwought to ſell and utter, fo2 which Subſidy was 
due, were within the Time afozeſaid, at Ratclitt afo2efain 
in the County of Middleſex, erpoled to Sale befoze they 
had been ſealed with the Scal of the Collecaz of the Sub- 

ſidy afo2cſaitd, contra formam ſtatuti in ea parte edit & pro- 
viſ. & petit adviſamentum Curiæ, &c. and that the Cloth 
might remain forteited accoꝛding to the Fown of the Sta- 


tute afozeſaid. 


Et ſuperinde taliter proceſſum fuit, &c. that afterwards, 


(viz.) 23 Octob. Ann. 6. it was adjudged by the Barons of 
the Exchequer, that the Goods aforeſaid for the Cauſe 


aforeſaid ſhould remain forfeited, and that Wilsford ſhould be 
charged with, and ſatisfy to the King and Queen 201. be- 


ing the Ualue of the ſaid Goods, prout per Record inde. 
plenius apparet. 


And that he the ſaid Wilsford afterwards, (viz) 8 Nov. 
Anno 6 Willi. paid the ſaid Twenty Pounds into the 


Exchequer, prout patet per Record pradict per quod the 
ſaid Wilsford, and the ſaid Nicholls as his Servant, 
&c. upon the Dap laſt mentioned, at Ratclift afozeſaid 
in the laid County of Middleſex, predict duas pecias 
panni lanei in informatione & judicio predict exiſten duas 
pecias panni lanei in Billa ipſius (the Plaintiff) ſuperius 


mentionat' in uſum ipſius Tho. Wilsford converterunt & diſ- 


poſuerunt prout eis bene licuit quæ ſunt eadem captio aſpor- 5 
tatio converſio & diſpoſitio prædict duarum peciarum panni 


lanei unde (che Plaintiff) ſuperius ſe modo queritur & 


hoc, &c. 
To this the Plaintiff replied, ProteBiands non cognoſ- 15 


cendo aliqua, &c. pro placito dicit quod predict duæ peciæ 


panni lanei in Billa ipſius (the Plaintiff) ſuperius mentionat” 
non expolit' fuerunt venditioni antequam ſigillat' fuerunt ſigillo 


collectoris ſubſid' prædict modo & forma prout & hoc petit 
quod inquiratur per patriam, &c. 


* And 
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And upon a general Demurrer to this Beplication, it 
was inliſted that it was naught, fo2 that the Va lidity of 
the Seiſure (aftcr it appears on Recow that the Goods 
were condemned) cannot be put in Iflue; but that the 
Plaintiff in this Acion was concluded as to that Matter 
by the Judgment and Condemnation uvon the Inkozma— 
tion, fo2 he had Time to have appeared and pleaded to the 
Inkozmation; and upon Iſſue joined the Legality of the 
Seilure might have been tried, (viz.) Whether the Cloth 
was expoſed to Sale, oz not, befo2e it was ſcaled; but he 


having ſlipt that Opportunity, he is now forecloſed from 


trying the Merits. 


e 


Boeſides, it had been always held, that after J udgment Hardr. 194, 16: 


upon an Information for a Seiſure of Goods fo2 the king, 


be ſubverted by a collateral Action. 


To which all the Barons agreed, and declared it to 


be the ſtanding Rule of the Court. 


Raym, 330. 

the P2operty of thoſe Goods are altered thereby, ſo as 
neither 'T rover 02 Treſpaſs will lie fo2 him who was the 

Owner; and tis not -rafinrigbie that a J udgment ſhould 


But then it was inſiſted fo2 the Plaintiff, That the; Eee xtra for the Plain. 


Piea was ill, fo2 the Reaſons following : 


(1.) Fo2 that by the * Statute, which gives the Fo2- * 5 Bd. 3. cap. 4. 


fciture of the Cloths erpoſed to Sale befo2e they are ſealed 
with the Seal of the Collefo2 of the Subſidies, tis ap- 
pointed, that ſuch forfeited Cloths ſhall be ſeiled fo2 the 


King by the Collector or Aulneger, or by the Deputy of one Hard. 16, 17: 


of them, or elſe by the Bailiffs of the Town where the Cloths 


were expoſed to Sale; ſo that no other Perſon hath Power 
to ſciſe, but thoſe named in this Statute. 


And it appears by the Plea, that the Dekendant Wilſ- 
tord was only a Deputy Aulneger and Collcito2 fo2 Cloths 
vendible in the Counties of Devon and Cornwall, and by 
Conſequence had no Power to ſeiſe ellewhere out of thoſe 
two Counties; and yet by his own Shewing it appears, 


that he ſeiſed, '&c. at Ratcliff in the County of Middleſex, 


which was out of his Deputation, and where he had no 
Manner of Power. 


The ſame Matter likewiſe appeared in the Body of the 


Information pleaded; ſo the Judgment therein was iplo 
facto vold, becauſe the Information was felo de fe ſhew- 


ing that the very Informer had no Pawer to ſeiſe, and 


then by Conſequence the Court could not condemn 
Goods 
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' Goods upon a Seiſure which appeared on Reco2d to be 
void and illegal. 

(2.) The Plea is likewiſe ill fo2 another Reaſon, (viz.) 
Becauſe it was at large without Reſpef to the Time or 
Place laid in the Declaration, and this being a tranſito2, 
Action, the Defendant by his Plea ought to have followed 
the Plaintiff both in Time and Place, fince his Juſtifica- 
tion was not local, oz at leaſt he ought to have added a 


Traverſe, (viz.) Abſque hoc, that he was guilty aliter vel 
allo modo, &c. 


So that the Plaintiff might have an Opportunity of taking 
Mo upon ſuch Traverſe, and fo to maintain his Decla- 
my The Plaintiff hath laid the Converſi on, Gc. to the Uſe 


of both the Defendants; and they have confeſſed a Conver- 
ſion, but to the Ale of one of them alone, which doth not 
meet with the Plaintift's Declaration. 
Curia The Court gave their Opinions ſeriatim. 
fl. Powis, Turton and Ward Ch. Baron, That the Plea 
was ill fo2 the firſt two Reaſons ſupra, for they held, that 
no Perſon hath Authority to ſeiſe the Cloth forfeited by the 
Statute 27 Ed. 3. afozeſaid, but only thoſe very Officers er- 
p2eſſed in that Statute; and it appears, that the De- 
kendant had no Authozity to ſeiſe at Ratcliff, fo? by his 
own Shewing, his Deputation extended only to Devon- 
ſhire and Cornwall. 

Where a Traverſe is They alſo held, that the Defendants in this Caſe ounyt 
wee to have added a Traverſe to theit Plea, (viz.) Abſque hoc, 
that they were guilty aliter vel alio modo. 

And the Chief Baron Ward added, that it was a certain 

Rule in Pleading, that where the Action is tranſitory, the 
Defendant in his Plea muſt follow the Plaintiff, unleſs 
his Juſtification is local, and then he muſt traverſe. 
abſque hoc, that he 1s guilty extra. 

But in this Caſe the Action is tranſitory, and the Juſti⸗ 
fication is not local, and yet the Dekendant hath neither 
followed the Plaintiff, noz added any Traverſe, wherekoze 
the Plaintiff remains unanlwereg. 

Now if the Dekendant had pleaded well, he Gould have 

ſet koꝛth, that he ſeiſed the Cloth at Taviſtock upon the | 
Day mentioned in the Declaration; and thereupon he in- 
formed this Court as upon a Seilure at Ratcliffe, with the 
neceſſary Averments, that all was the ſame, and then have 


THE 


CH — — — 
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added a Traverſe, abſq; hoc, that he Was guilty aliter 1 
alio modo, which would have been ſulficient without ad. 
ding vel alio tempore. 

And ſo it was adjudged in a Cafe of a Seiſure made 
at Salisbury, and thereupon an * Information and Con- 
demnation, as upon a Seiſure in Middleſex ; and in an 
Action of Treſpaſs the Matter was pleaded [pectail 
with the like Traverſe, ut ſupra. 

And the like ſpecial Juſtification and Judgment in an- 
other Caſe between Cole and Powell; and he (aid he could 
not find any Pꝛecedent in this Court to warrant ſuch a 


Foꝛm ok Pleading as in the pzincipal Caſe, and farther, 


that in thoſe collateral Actions, after a Convemnation up⸗ 
on a Seiſure, the Rule is, (viz) Ik rhe Action is Trover. 
the Condemnation may be given in Evidence upon the gc- 
neral Iſſue, becauſe thereby the Property is deveſted out 
of the Party; but if the Afton is Treſpaſs, then the 95at- 


* H;11. 20, 30 C En 
Smith ae 18 


ter may be ſpecially pleaded; and tho, ik well pleaded, E 


might have been a good Bar to the Action, yet now ttis 
_ tl pleaded, the Court cannot take any Notice ok the Yat- 
ter it ſelf, but muſt give Judgment upon the Jnſutfictency 
of the Jlcadin, 3 

Laſtly, Where a Statute makes a Forfeiture and gives 


Power to ſeiſe generally, without naming any Perſons 
who ſhall ſeile, in ſuch Caſe any Perſon, tho' he is no 
Officer, may leile fo2 the King; but here the Statute 
names the JIcrſons by their O Aces, who ſhall ſeiſe fo2 him 
upon this Fozkeiture; and tho' there are no negative 


Mozds, (viz.) That no other Perſon ſhall ſeiſe, yet in 
this Cale expreſſum facit ceſſare tacitum, and the Negative 
is implied by the expreſs Affirmative. 

But Baron Letchmere was of Opinion fo? the Deken⸗ 
dants, fo2 10 other Reaſon, but becauſe a Condemnation 
did appear on Reco2D, and the Dekendant charged with 


the Galue, and therekoze no Action will lie by the firſt Þ20- 


p!ieto? after ſuch Condemnation, and the Dekendant be⸗ 
ing an Othcer ought to be favoured in Patters concern- 
ing his Office; and in this Plea 'tis ſaid, that the Cloth 


in the Declaration and in the Inkoꝛmation are the ſame, 
and that is ſufficient ; but he could not cite any Pꝛecedent 


of the Court fo? ſuch Soꝛt of PAcading, 


The Plaintiff had Judgment by the Opinion of thee 


Barons. 


Pullen 
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Pullen verſus Palmer. Intratur Trin, 6 Will. & 
Mar. B. R. Rot. 179; but depended until Trin. 
8 Will. 


5 Dos Jaime . Replevin, &c. the Defendant began his Arowry in 
not avow for Rent, this anner: 
nor maintain an Ac- ff, Et prædictus Samucl per T. S. Attorn. ſuum venit & 
. ber tend. vim & injuriam quando, &c. & bene advocat captio- 
1 Danv. 65 3. nem Averiorum præd. in præd. loco in quo, &c. & juſte, &c. 
pw” ane e _ dicit quod, &c. and then ſets kozth, that A. was ſeiled 
34% 47 93 8 5 in Fee of ſuch Lands, unde, &c. out of which he granted 
Thoml En. 264. @ Bent⸗charge of 61. per Annum unto B. C. D. E. with a 
1 «Clauſe of Diftreſs (being thirteen Perſons in all) and 
billent unto their Heirs and Aſtigns koz ever, fo2 the Ale of the 
Pooz of the Pariſhes of Beckington and Rhode in Wilts, 
and this Gzant was 6 Feb. Anno: 20 Eliz. 
Then he ſets fozth ſeveral Alignments of this Rent ta 


new Truftces, Kc. whereof the laſt was dated 20 April 


3 Car. 2. which was to the Defendant Palmer and twelve 


other Perſons, and to their Heirs, fo2 the Ale of the 
 Pooz, &c. ut ſupra, then he ſhews that Four of the laſt Al- 
ſignees were dead, and that he and nine of the reff, (viz.) 
A. B. C. D. &c. ſurvived, and then makes his Concluſion. 
. Et quia 751. & 10 s. de redditu predict. pro uno Anno 
K un. quarter. unius Anni finiti ad feſtum, &c. Anno, &c. co- 
dem tempore quo, &c. pretat. Samueli & præd ct. . 
(naming the other Eight lurviving Truſtees) aretro fue- 
runt & inſolut. idem Samuel bene advocat captionem averio- 
rum prædict. in prædicto loco in quo, &c. & juſte, &c. ut in 
tenementis diſtriction. (ok him and the other ſurviving 
Truſtees) in forma prædicta onerat. & obligat. &c. | 
The Plaintiff pleaded in Bar, that puis darrein Conti- 
nuance one of the other Eight ſurviving Truſices had re- 
leaſed to the Plaintiff all Ations and Suits depending 
concerning the Kent akoꝛelaid, between the Plaintiff and 
the Dekendant. 
And upon a Demurrer by the Dekendant, it was ar⸗ 
gued fo2 the Plaintiff, that the Avowzy was fl both in 
Subſtance and Form. | 
As to the Form, it was objetted, that the Concluſion of 
the Avow2y was ill, becauſe tis lald, that ſo much Rent 
was behind, but did not expꝛelly avom the Diſtrels to be 
* Taken 
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taken fo2 that Rent. but avowed generally, withaut the! 
ing the Caule koz what; whercas after (bene advocat cap- 
tionem) he ought to have added this Clauſe pro prædictis 7 1. 
10 S. de redditu præd. fic ut præfertur arctro exiſten. &c. 
Scd non allocatur; becauſe tis laid & quia ſuch Ren 
was behind he avowed, &c. [9 that the Tom quia thews 
the Cauſe of the Diſtreſs. 
But the chief Objection was as to the Matter in Law, Bowl 
koꝛ that the Dekendant being Jomtenant of this Kent Ccan- z 5 * Entr. 339 
not avow alone, without making himſelf Bailiff to his Com- Raft Ent. 565. a. 
panions; and therekoze in this Caſe he ſhould, both in the nd. kun +: 
Commencement and in the Concluſion, have avowed in 01a. En. 94,95. 
jure ſuo proprio, and allo made Conuſance, ut Ballivus, to! Rell. Abr. 320. 
the reſt of his Companions, becauſe Jointenants cannot * . 683. pl. 14. 
ſever in an Avowzy ko; Bent, either fo? Part o2 to2 the 
Uhole arrear. 
Dn the other Side it was argued, this Omiſſion was Fcontra. 
| but Fon, ſince the Dekendant had by his Avowpy erpeefly | 
alledged, that the Rent fo2 which he diſtrained was due to 
all the Tointenants, and avows the Taking, &c. as in 
Lands ſubjet to the Diſtreſs of all of them, which a- 
mounts to as much as if he made an expꝛels Conuſance 
as Bailiff to them; and farther, that one Jointenant may 
diſtrain fo; the whole Rent. 
Sed per Curiam, The Avowꝛy is ill upon the ſecond Ob⸗ 5 
jeion ; fo2 tho' one Jointenant may diſtrain fo2 the whole 
Rent, yet he cannot avow fo2 the hole; fo2 an Avow2y 
is in Nature of an Action, and is a Demand in Law of 
the Rent. 
And one Jointenant cannot maintain an Action of Debt 
fo2 Rent without his Companion; and therekoze in this 
Avow2y, which is the ſame with an Action, he ought to 
make himſelf Bailiff to his Companions, ſo as they may 
be pꝛivy to the Suit, and he intitled to their Shares upon 
his Recovery thereof, in their Kight ; and his Alledging, 
that the Rent was due to all, doth not mend the Matter, 
but rather makes it wozſe, £02 thereupon the Objettion 
doth ariſe. 
And the Dekendant perceiving the Opinion of the Court 
deſired the whole Matter might be referred to Juſtice Eyre, 
becauſe it concerned a Charity ; which was done accozd⸗ 
ingly. 
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Term. Sanct. Mich. 


Anno 6 Willi. & Mariæ, B. R. 


Cook verſus Tucker. 


Ction on the Cale koꝛ ſcandalous Words ſpoken 
of the Plaintiff, late Mayor of Exon, ſetting 
_ forth, that he was a Merchant, and that the 
Dekendant having Communication of him and 
his Trade and Family, ſaid, he (the Plaintiff) is a pitiful 

Fellow, and not able to pay his Debts, G c. 
. After a Qerdif fo2 the Plaintiff, it was moved in Ar- 
SET reſt of Judgment, that theſe Wo2ds are not aftonable, 
* 184.424 and koz an Authozity, the Caſe in the * Margin was cited. 
. Sed per Curiam, Che Mozds, as they are laid, are 
aſtionable; and a Cale was remembered between Garrett 
and Shelſon anno 36 Car. 2. where the Cos following 
were ſpoken of a Weaver concerning his Trade, (-7z.) He 
is a pitiful idle Raſcal, and not worth a Groat, and held 

aſtionable. 


Comb. 292. 
i Danv. 129. pl. 38. 
Words, where ac 
cionable. 


1 Wilſon 


„ 4 . | 32 7 
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Wilſon werſis Law. Paſch. 6 W. & M. B. R. 
Rot. 22. 


| Law a Scot, Sent. was indicted {82 the £ uürder of Skin. 
Edward Wilton it a Duel in Bioon 1Sbury-l qu: arc, upon“ 


—— — — * SW — 


which Jnditment he the fatd Law was tried at the Old- , 17 1 
Baily, and conviced of Purder, and had Judgment 8 


Death, but was rep2ieved. 
Thereupon Robert Wilſon, the Brother of the werkon 
killed, and who was his Peir, ſucd fozth an ozuninal Crit 
of Appcal fo? Murder directed to the Sheriff of Middleſex, in 
whoſe Cuſtody Mr. Law remained, (viz.) in Newgate- Gaol, 
returnable in Eaſter- Term ann. 6 W. & M. in B. R. 

And then moved fo2 an Habeas Corpus to the lame Shc- 
riff, COmuUnNag him to bing up the Body of Law on 
ſuch a Day certain, which was quarto die polt the Return of 
the Writ of Appeal; and upon that Day the 1 1 wäs 
called in Caurt to make his Return. 

Thereupon the Sheriff brought up the Body of Law in 
Tuneek; and returned the Habcas Corpus, ſhewing the 

Cauſes of his Impziſonment, (viz.) The Warrant of 
Commitment by the Juſtice of Peace, and alto his Con- 
vittion and Attainder ok Murder; and farther, that by 
Girtue of the Writ of Appeal he had attached his Body, 
which Arit he thus returned; fl. Virtute iſtius brevis mihi 
direct attachiari feci infranominat* Johannem Law pcr corpus 
ſuum cujus quidem corpus ad diem infracontent' coram Domi- 
no Rege & Domina Regina uvicunque, &c. paratum havco 
prout interius mihi præcipitur. 

Then Law was brought to the Bar, and arraigned, 
and the Plaintiff in Appeal counted againſt him; then his 
 Coninfel prayed Oyer of the Writ of Appeal, and the Veturn 

thereof, which being granted, two Days Time was delired 
{62 him to conſider what to plead, which was litzewile 
granted, but then he was to plead tunc pro nunc. 

And Law being committed to the Marſhal of B. R. was 
an that Day brought by him to the Bar; a Ocmurrer was 
put in fo2 him in this Foꝛm, (viz.) 'Quibus lectis & au- 
ditis prædict' Johannes Law defend vim & injuriam quan- 
do, &c. & omnem feloniam & quicquid, Sc. & petit Ju- C 
dicium de brevi originale & narratione pradict' quia dicit quod B. 
breve illud & Reiorn inde necnon narratio prædict' ſuper- 

2 inde 


See ach e Plea ara 
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inde minus ſufficien? in lege exiſtunt ad. compellend cundem 
Johannem Law ad inde reſpondend quodque iple ad bree 
predict” fic ut præfertur retornat' ſeu ad narrationem pro 
dictam fic ut præfertur declarat' neceſſe non habet nec per 
legem terræ tenetur reſpondere & hoc, &c. unde petit Judi. 
cium de brevi retorn' & narratione prædict & quod breve 
ill caſſetur, &c. & quoad feloniam & murdrum præd' idem 


It ba e neceſſa· Tohanncs Law dicit quod ille non eſt inde culpabilis & de 
ry to plead over to 
e: bono & malo ponit ſe ſuper patriam Et præd' Rob tus Wilſon 


ſimiliter, &c. 
The laintiff ! in Appeal joined in this Fozm. 
ſſl. Ft prædict' Robertus Wilſon quoad prædict. placitum 
prædicti Johannis Law ſuperius ad breve ipſius Rob'ti Wil- 
fon prædict in forma predict placitat' dicit quod breve illud 
ac Retorn inde ac materia in eiſdem content' bona & ſufficienn 
in lege exiſtunt ad prædictum Johannem Law adinde reſpon- 
dere compellend' & hoc parat' eſt verificare unde ex quo dic- 
tus Johannes Law nichil allegavit aut aſſignavit in quo breve 
illud ſive Retorn' ejuſdem malum vitiolum five defectiv' exi- 
ſtir idem Robertus Wilſon petit judicium & quod idem breve 
ſuum & dict' Retorn ejuſdem bona & ſufficien' in lege adju- 
dicentur & quoad dict morationem in lege ſive placitum præ- 
dict Johannis Law ad narration” ipſius Roberti Wilſon ſupe- 


rius in forma prædicta placitat' the Plaintiff joined in De- 
murrer in the common Fo m. 
And now the Counſel fo2 the Defendant Law made ſeve⸗ 
ral Objections following: 
4 Rep. 40. Young's (I.) That in the Declaration, the Wound was incer⸗ 
| omg tainly deſcribed, (viz.) In & ſuper ſuperiorem partem ven- 
5 3 53 tris ipſius Edward Wilſon juxta pectus & medium Corporis 


Cro. Jac. 95. pl. 23. ejuſdem Edwardi adtunc & ibidem felonice, &c. percuſſit pu- 
1 5 Gro. El. 137. pugit & inforavit. 

5 To which it was anſwered, that the Deſcription of the 
Wound was as certain as the Nature of the Place where 
it was given could poſſibly bear; and Young's Caſe was al⸗ 
lowed to be good Law, but it differed from this Caſe, 

..) The Wozd Dans in the Declaration was incer- 
tain, (viz.) percuſlit pupugit & inforavit Dans eidem Ed- 
wardo Wilfon adtunc & ibidem cum gladio prædicto in & ſu- 
per, &c. unum vulnus mortale, Which ought to be poſitive- 


ly alledged by the Cloꝛd Dedit, and not participly by the 
CoD Dans. 


2 | 0 To 
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To which it was anſwered, that the participle Dans was 
ino2e certain than Dedit; fo2 being a Participle, it depends 
upon all the kozegoing? Matter. 

(3.) The ncrt Objeton to the Declaration was, That 
the Fat was laid to be dane circa horam primam polt nier!- 
diem, and fo2 that * Egerton's Cale, and the Statute of * * 3 75 
Glouceſter were cited. nk. Ds FOOD 

To which it was anſwered, That the Manner of decla⸗ Ariten 1 
ring the Time by the Uo2d circa is warranted by many g e 318. 
Pꝛecedents. 15 1 
(.) The next Dbjetion to the Declaration was, That bien «; 
the Fait was laid to be done apud parochiam Sancti E- 50 
gidii in Campis, which is no legal Viſhe in this Cale, the 
Matter being laid in a County at large, and not in a 
City (which makes the Diverſity) fo2 the Statute of 
Glouceſter is, that the e Vill, and not the Pariſh, Wall be b 319 
{ict out. | Siaundf. $0; 

To which it was anſwered, That the Laying the Fait 
to be done apud 1 is good, becauſe by Intend⸗ 
ment of Law, every 7 Jariſh is a Vill, unlels tis (OWN + tr mt. 125 
to the contrary, Skin. 554. 

Tis true the Statute of * Additions ſays, the Town, i 5. e. . 
Hamlet oꝛ Place where the Party dwells, ſhall be added, 

but in 5 Ed. 4. 28 & 128. and 22 H. 6. 41. the Addition + Upon peruſal of 
was de parochia, and upon an Objetion to it, ruled good, , = yi 
which is an Authozity in Point. . 

But admitting the Pariſh of St. Giles did contain moze the Writ was abate. 
Vills than one, then the Pefendant might have picaded 
that Matter in Abatement, but the Courſe in all Indick⸗ 
ments is to lay the Fat apud parochiam. 

(5.) The fifth Objekion was to the Return of the 
TWrit, firſt that it was attachiari feci infranominat' Johan 
Law per Corpus, &c. Whereas it ought to be attachiavi 02 
Cepi Corpus, becauſe the Command of the Writ is JIcrſo- 
nal, (viz.) Quod attachias, and not Attachiari facias, and Co. Fn 56. 3 
every Return muſt anſwer the Command of the Uirit ; ſo De 1 © 
the Return of every Capias is Cepi, and not Capi fect, and 

the Moꝛds Attachias per Corpus are in Eflett the ſame with 
Capias Corpus. | 

Beſides, it doth not appear to be done by any Bailiff of 

a Liberty, fo2 then it ought to be Mandavi Ballivo, &c. and 


33 — 


if done by a Bailiff Errant, then it ought to be returned as | 
done by the Sheriff in Perſon, as in Cale of the Capias ſu- i 
pra; but here, fo2 ought appears to the contrary, the Bodp { 
was attached without any Juthozty, ___ -—; = j 
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Kitch. 258. 
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To which it was anſwered, That Attachiari feci was 


ſufficient, becauſe the Sheriff is not bound to erecute the 


Carit in Verfon beſides 'tis good, becauſe tis ſaid to be 
done Virtute Brevis, Which by the Concluſion paratum ha- 
beo amounts to Attachiavi. 
But per Holt Chief Juſtice, it would have been ill if the 

Mods Virtute Brevis Had been emitted; and that tis ſut- 
ficient if the Subſtance of the Writ is anſwered, tho' not 
in the ſame Wiobs; & per Curiam, ik the Return of this 
ouginal Crit had been ill, the Appearance of the Party 
could not have helped it, as was ſtrangly inſiſted on by the 
other Side, koz tis oppoſitum in objecto. 


(6.) The nert Objetion to the Return was, That tis 


ablurd, 92 it was cujus quidem Corpus ad diem infracon- 


tent coram Domino Rege & Domina Regina ubicunq; &c. 1 

rat habeo. 
Now all Returns are ſuppoſed to be made in Court, and 

the Place where the Courts fit is certain; therefoze to lay, 


that he hath the Body here in Court ready, &c. (wherever 


ches Court be) ubicunque, &c. is abſurd and Nonſenſe. 
To which it was anſwered, That the Clo? e 


Was Surpluſage and void. 


(J.) Objeftton that here is a Diſcontinuance, , 02 at leaſt a 
Miſcontinuance Qs to Part, fo2 the Defendant hath demur⸗ 
red to the Writ, to the Return, and to the Count jointly, 
and the Plaintilt hath joined in Demurrer only as to the 


Count. 


And his Anſwer to the Demurrer to the Writ, is quoad 
placitum prædicti 8 Law ſuperius ad breve placitat', 


Kc. whereas there was no Plea to the Writ, but only a 


Demurrer, ſo no Anſwer. 
And as to the Demurrer to the Return, tis diſcontinued, 


and there is no Manner of Anſwer made ta it, fo2 the Quoad 


is ſingle, (viz.) Quoad placitum ad breve placitat” and not 
ad breve & Retorn inde placitat, tis true the Return is 
mentioned afterwards ; but that will not help, becauſe the 
Reply is confined to the T Writ only by the Quoad, which 
always governs the Plea and Demurrer, &c. with Reipet = 
to their Extent, &c. and it the Matter ſhewn is larger than 


the Quoad, 'tis Uſeleſs ann void, and lometimes mates the 
whole vicious. | 

To which it was anſwered, and ſo reſalved, as in all 
the Points ſupra, that the Wow Placitum Doth commc- 
hend Demurrers and all Pleadings whatſoever, fo2 'tis 


nomen collectivu', und is uſed auen 10 expꝛels any 
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Part of Pleading; and the Joinder in Demurrer here kol⸗ Co. Ent. 56, 57, 80. 
lows the Defendant in his own Foꝛm, becauſe the Com- 
mencement of the Demurrer is Petit judicium de brevi & 
narratione prædict. not ſaying de retorn. brevis; and this 
is in Nature of a Plea and Demurrer, fo2 if concludes 
in Abatement of the Writ only, (viz.) Quod breve ill. caſ- 
Part wherekoze no Diſcontinuance or Miſcontinuance of any 
art. 
Nota, That akterwards the Defendant eſcaped from the 
Marſhal, which he conkeſſed in open Court on the Contt- 
nuance⸗ Day. which was then reco2ded; and the jPlaintifſs 
pꝛoceeded to the y Exigent againſt him. * Raſt Ent. 56. b. 
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Curry verſus Stephenſon. Hill. 5 Will. & 
Mar. B. R. Rot. 37. 


Statute of Limitations 
pleaded to an Action 


HE Plaintiff Curry, and his Wife as Admini- . 
ſtratrir of one Jackſon, brought an Indebitatus hae gr 


ave 11x Years next 


Aſſumpſit againff the Defendant, wherein they alter the Granting 
| declared, that the Ocfendant on ſach Il Day In- 3 17 IN 

debitatus fuit to the laintifks William and Anne as Ad- alk. HH . 

miniſtratrix of one ſackſon, in 251. fo2 fo much < Money by 4 Mod. 372, 376. 


the Dekendant ad uſum ipſoram Will. & Anne ut Admint- SEL EEO 
ſtratrici, i Dany. 785 pl. 15 
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1 Chan. Caſes 1 152. 
2 Chan. Caſes 117. 
| Salk 422, 


firatrici, &c. of Jackſon, ante tempus illud habit. E recep. 
which he pꝛomiſed to pay. 

And then they ſhew, that J. etters of Adminiſtration were 
committed to the Wite on ſuch a Day by the Archbiſhop of 
York, in the lame Pear in which the Aﬀion was b26ught, 


| way a Protert hic in Curia. 


The Dekendant pleads, that cauſa actionis prædict. non 
accrevit præfat. Will. & Anne ad aliquod tempus intra ſes 
amos, &c. 

Che Plaintiffs replied, that Jackſon died on cuch a Day 
and at ſuch a glace inteſtate, (which in Truth was above fir 


Pears before the Acton brought) but that no Adminiſtra- 
tion of his Goods was committed to any Perſon until ſuch 


a Day, (viz.) the Day in the Occlaration mentioned, 


upon which Day Adminiſtration ok all his Goods was 
committed to Anne, the Wife, now Plaintiff, as in the 
Declaration is ſct fo2th, Et fic cauſa actionis orxdict, accre- 


vit (to the Plaintiffs) infra ſex Annos prox. ante diem exhi- 


bitionis Billæ, &c. (viz.) on the Day on which the Admi- 
niſtration was committed, Et hoc petunt quod inquiratur per 
patriam. 


And upon a Demurrer to this Replication the Cauſe 


was debated ſeveral Times; and it was argued fo? the 
Defendant, that the Replication was ill, becauſe of the 


ſpecial Matter, fo2 the Plaintiff ſhould have replied ge⸗ 


nerally, Quod cauſa actionis accrevit intra ſex annos, with⸗ 
out ſaying mo2e. 


Furpluſage. 


To which it was anſwered, that the ſpecial Matter 


could not hurt, if it did no good, koz then it would be but 


Surpluſage; and here was an Iſſue offered in the Plea; 


and that it was like a ſpecial Replication upon a Plea of 


Nil habuit in tenementis, which concludes, Et ſic habuit ſuffi- 


cien. ſtatum, &c. Et hoc petit, &c. 


But Holt Ch. Juſtice took two Exceptions to the Occla- 


ration. 


(i.) Firſt, That it was alledged that the Ocfendant was 
indebted to the Plaintiffs William and Anne ut adminiſtra- 
trici, &c. which could not well be, fo2 if the Receipt of the 


Money was after the Death of the Inteſtate, then it was 


received to the Ute of the Plaintiffs generally, and not 


as Adminiſtratrici, &c. 


As where Honey due to an Inteſtate is paid to a third 


Þand, to be pald over to o the me there the Ad⸗ 


n init = 
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miniſtratoz muſt declare at gainſt the Defendant koꝛ ſo much 
Money received to his Ade generally. 
But to this it was anſwered, that in this Cale the 
Plaintiffs could not declare in any other Manner, becatiſe 
this 25 1. was left in Caſh by the 7 nteſtate, and the Oc- 
kendant took it after his (the Inteſtate's) Death, and long 
befoze any Adminiſtration granted ; and fo? Authozities in » $aund. 298. 
this Point the Caſes in the * Margin were cited. See Champernon ve, 
The 2d Exception made by the Chief Juſtice was, that e 
the Money was laid to be received by the Defendant, ad 
uſum of the Husband and Wife, when it ought to be ad 
uſum of the Wife alone, ſhe being Adminiſtratrix. 
To which it was anſwered, that in all A#ions bzought 
by Husband and Wife who is Erccutrir 02 Adminiſtratrix, 
the Concluſion is oz ought to be ad damnum ipforum, 
which could not be, unlels the Husband had ſome Sozt 
of Right o2 P2operty; and in this Caſe it could not be 
to the Oamage of the Husband, unleſs the Money was 
received, as well to his Ale as to the Uſe of his Wife. 
But at Length, per Holt Chief Juſtice, the Declaration 
is good, fo2 it was now the uſual Fowm in ſuch Caſes; 
and he likewiſe held, that the Plea was good, (tho' it was 
objeſted, that the Defendant ought to have pleaded Non 
aſſumpſit infra ſex Annos,) becauſe it appeared, that the 
Cauſe of Action did accrue to the Plaintiff as ſoon as 
the Adminiſtration was granted, and not befoze, as by 
the Letters of Adminiſtration p2zoduced, 
But per Holt Chief Juſtice, the Replication is ill, becauſe 
*tis concluded to the Country, by which Peans the De⸗ 
kendant is excluded to give any Panner of Anſwer to 
the ſpecial Matter alledged; and the PPlaintiff ſhould have 
relied on that ſpectal Matter, and concluded with Hoc pa- 
rat. eſt verificare. 
But as to the Matter i in Law concerning the Operation 
of the Statute of Limitations, he was of Opinion, that 
the Adminiſtratoꝛ ſhall Have fir Pears from the Time of 
granting the Adminiſtration, according ta Sanford's Caſe 
cited in Saffin's Caſe. - 2 Cro. 60, 6t. 
Judgment againſt the Plaintiff, 


Xx Jackſon 
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Jackſon verſus 8 In the | xchequet- 
Chamber, Saturday 2 Feb; 


ballen, Ab, FO RROR on a Judgment in B. R. in an Action on the 


will not lie for a 


Water, ts Monty Caſe, wherein the Plaintiff declared, that the Oeken— 
won at Play. dant indebitat. fuit eidem quer in 50]. pro tant. denariorum 
; Dany. 28. p. 12. ſumma _cidem (the Plaintiff) debit. & folubil. pro & ſuper 
pignore, Anglice, a Mager, inter eos ante tempus illud fact. 
& per ipſum the Defendant) eidem (the Plaintiff) deper- 
. ditum, and being lo indebted he pꝛomiſed ta pay, &c. 
Comb. 181, 303. Upon Non atlumplit p{caded the Plaintiff had a Gerdiſt 
4 — 3 „% und Judgment; and now upon a Urit of Erro2 bought 
Skin. 572 „ Judgment was reverſed, becauſe a general Indebitatus 
9833 5 5 Aſſumpſfit will not lie fo? Money won on a Wager, or at 
Salk, 155 345. Play, but it muſt be laid by way of mutual Promiſes ſpe- 
cially; but the chiek Reaſon of this Opinion was, becaufc 
the Court would not countenance Gaming, by giving luch 
an caly Remedy fo? Poney Won at Play. 
ae 1116. But there was a * Pꝛecedent ſhewn, where an Indebi- 
3 B. f tatus Aſſumpſit was bꝛaught ko: Money won at a Same 
Rot. 534. called Banquefilet, and Judgment fo? the JAlaintiff, and 
that Judgment affirmed in a Writ of Errod in the Exche⸗ 


quer⸗Chamber; but this would not prevail koꝛ the Reaſon 


ſupra. 


So the Judgment was reverſed. 

At the ſame Time it was allowed per Curiam, that a 
general Indebitatus Aſſumpfit will lie by an Inſurer of a Ship 
fo2 the Præmium fo2 which he inſured, altho' the Conſide- 


ration of ſuch Thfurance, (viz.) The Dazard of Loſs, 1s 
bnt a Contingency. 


Edmonds verſus Probert. Hill. 6 Will. 3. N. X. 
Rot. 156. but adjudged Pal. 7 WIL 3. 


 WhereNatterof Law EBT upon Bond againſt Edmonds in C. B. Upon 
and Fact is - 


. Non eſt factum pleaded the Plaintiff had a Ucrdit 


ble, and the Plaintiff AND Judgment; and now upon a CUrit of Erro2 bꝛought 
may have Advantage | in B. R. there were thee Erro2s aſligned : 


of it upon a Demur- 


der, bur not alter I (I.) That the Declaration was minus ſufficiens in lege. 
nullo «ff Fraun (2.) That Judgment was given fo? the Jlaintiff, when 


peed. 1.8, C. it hould be fo} the Defendant, 


1 i taJ-That 


Term. S. Hill 6 Will. 2, B. R. 
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T4 Ti at probert the Jlaintift in the Aion died bekoze 
the Gerdict given. 

Akter which the Entry on the Vecozd was in this 
Manner: | 

l. Et predict Henricus Probert per Johannem Tilly at- 
torn' ſuum venit & dicit quod nec in recordo & proceſlu præ- 
dict' nec in redditione Judicit 1 prædict' in ullo eſt erratum & 
petit quod Curia, &c. procedat ad examinandum Errores. 


Ind upon opening this Recowd, it was agreed per Cu- 
riam, that this Aſſignment of Patter ak Fact, and Mat- 


ter ok Law, was double, and would have been il upon a 
general Demurrer; but the Advantage thereof is now 
loft by pleading in nullo eſt Erratum. 

It was likewiſe agreed, that the Entry on Necoꝛd of 
| Probert's coming by Attorney, after it was alledged in the 


Alignment of the Errozs that he was dead beto2e the 


_ Urrdif, is ſcnfieſs and ablurd. 


But as to this Batter, the firſt Fault was in the Plain- 
tiff in the Writ of Trro2; fo2 after he had alledged the 
Death of the Plaintiff in the oziginal Afton, he ought not 
to have made the common Concluſion as in other Caſes ; 


but he ſhould have concluded by praying a Sci' fa' ad au- 
diend' Errores againſt the Crecuto? o; Adminiſtratoꝛ of Pro- 
bert, and ik the Sheriff had returned that Probert was a- 
live, then he might come in and plead in nullo eſt Erratum 
ut ſupra; but ik he returned Scire feci the Executoꝛs oꝛ Ad⸗ 


miniſtratoz, that would be a ſufficient G20und koꝛ the Court 


to pꝛoceed and to examine Erroꝛs, &c. 
Wherefoze, becauſe the Plaintiff in the Writ of Erroꝛ 


had not purkued this Pethod, the J udgment was atirmed, 


no Body appearing foꝛ him. 


However in Dove and Darcy's Caſe, the Erro? in Fat » * K 9; 
was aſſigned, that the Plaintiff in the Cement died be- Raym. 55. 


for Judgment, and his Attozney pleaded in nullo eſt Er- 
ratum, f02 that the Plaintiff was living at luch a Place, 
&c. upon which they were at Jſſue, and it was found, 
that he was dead; and thereupon the Judgment was re- 


verſed fo2 this Erro2 found by the Jury; and Holt Chief 


Juſtice remembered this Caſe, and ſaid, that it puzzled 


the Court fo2 lome Time, and that it was not fully te⸗ 


pozted, and that he took the Law to be otherwiſe. 


3 Ward 


* At. 1 "4 


Term. S. Hill. 6 Will. 3. B. K 
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Ward verſus Everard. Hill. 6 Will. 3. B. R. Rot 
718. 


© Mod. 26: 8. . 


5 | N Replevin, &c. of Cattle taken in Quarrington in Lin- 
1 Salk. 390. S. C. luth. | 8 

Comb. 329. S. C. 1 colnthire. V 5 | 
Grant of an Annuity The Defendant made Conuſance as Bailiff to Carina 
of 100 J. per ann. to Hetley, and Elizabeth En gliſh, Tidows, fo? that thc Jace 


five Perſons, (v:2.) 


20) toeach of them, Where, &c. was Parcel of a Peſſuage whereof Sir Robert 
Se this is a ſeveral Carr, Bart. was feiled in Fee; and being fo ſeiſed did, up⸗ 


Rent. on the tecond Day of March Anno 1638. per quoddam ſer ip- 
1 Dh tum ſuum obligatorium (& quoad diem & menſem fine datu) 
re 71, 72,73. ſed geren datum in eodem ann. 1638. grant unto the ſain 
| Comb. by Carina and Elizabeth by the Mame of Carina Cromwell and 
1 Lev. 199, Elizabeth Cromwell, and to Pembroke Cromwell, Henry 


= Cromwell, and Anne Cromwell and their Afligns, one An- 
* Theſe are the very nuity or yearly Rent of * One Hundred Pounds by the Year 


Words of the Deed. of lawful Engliſh Money, (vt3.) Twenty Pounds a-piece, to 


be equally and reſpectively divided amongſt them, and to be 
i{luing and going out of the Locus in quo, (inter alia) To 
have and_to hold, perceive and enjoy the ſaid Annuity or 
yearly Rent of one Hundred Pounds by the Year unto the 
faia Pembyoke Cromwell and the other Four, and to their 
Aſſigns reſpectively to every of them Twenty Pounds, from 
and immediately after the Death of the Lady Anne Carr 
their Mother, for and during the ſaid Term or Terms of 
the natural Lives of them the ſaid 19. Þ. A. C. E. and 
the Lives of them, and every of them reſpectively, payable 
yearly during the ſaid Term or Terms at Pichaclmag and 
Lady-Oay. 1 

And farther, that upon the Death of one of the ſaid Par- 
ties, (viz.) P. D. A. C. 02 E. which ſhall firſt happen, 
the Annuity or yearly Rent of Twenty Pounds per ann. 
formerly due to the Party ſo deceaſed as aforeſaid, ſhall be 
yearly paid to the other four ſurviving Parties at the Feaſts 
aforeſaid, during their ſeveral natural Lives; (the like upon 
the Death of the ſecond and third Party, but no far- 
ther,) and that then the ſaid ſeveral Annuities or yearly Rents 
due to the laſt two ſurviving Parties, amounting to the Sum 
of Fifty Pounds a- piece, ſhall be paid to them reſpectively at 
the Feaſts aforeſaid by equal Portions, during their natural 
Lives. NE 


3 es And 
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And if the ſaid Rent of a Hundred Pounds dy the Yea ar, 
ſeverally divided to the Parties aforeſaid, or any Part therco!, 
ſhall happen to be behind, then to diſtrain, C. 

Then the Dekendan ts let fo2th, that all the Szantces 
were dead ercept the laid Carina and Elizabeth. 

Et quia omnis illa annuitas tive anuualis redditus quingua- 
ginta librarum ſeu ſeparal' annuitas viginti & quinque |:- 
brarum ipſos Carinam & Klizabetham tic "ut pretertur contin- 
gen” pro quindecim Annis & dimid unius Anni finit (at Lady- 
Day 1672.) in toto ſe attingen ad 7751. necnon omnis illia 
annuitas five annual* Redditus 100 1. ſeu ſcparal' annuitas 521. 
ipſas Carinam & Elizabetham tic ut præfertur W ce pro 
viginti Annis & dimid' unius Anni finit' (at L ady- Dap) prox 
ante predict tempus quo, &c. in toto ſe attingen' ad 22001. eiſ- 
dem Carinæ & Elizabethæ aretro fuer & inlolut „(viz.) Medie- 
tas inde utrique corum, &c. koz this the Dekendant made 

Conuſance, &c. 


The Plaintiff p2ayed Oper of this Gzant, and it an- 


peared to be by Oced Poll thus: 


ſl. To all Chriſtian People, Sc. and concluded thus, In 


Witneſs whereof the Partics to theſe preſent Indentures their 
Hands and Seals interchangeably have ſet, the Day and Year 
birt above-written, 1638. 

But there wa 18 no Day or Xear before named th2oughout 
the whole Deed. 

Then the Blaintiff pleaded a p2ivate A of Parliament 
made ann. 16 Car. 2. by which Sir Robert Carr's Eſtate was 


ſettled, and put out of his Power to charge at any Time 


after 1 April 1639. and avers, that this G2zant was not 
made upon, 02 at any Time bekoze the laid 1 April 1639. 


and Iſſue was joined upon that Joint, which was tried 


at Bar, and the Dekendant had a Qerdiff, 


And now ir was moved in Arreſt of Judgment in Behalk 


of the Plaintiff, fo2 that the Dekendant had made a joint 
Conuſance in the Mame of Carina Hetley and Elizabeth 
Engliſh, which cannot be done by Law; fo2 they were 
neither Jointenants, 02 Tenants in Common, becauſe by 
the G2ant the Rents are ſeveral, and not one intire Reut, 
fo2 the Szantoz deſigned to grant five ſeveral Kents, 
(viz.) 20 l. per ann. to each Gzantee, and that no Survi⸗ 
voꝛſhip ſhould take place, which is very plain by his Ozant⸗ 
ing over the Annuity ta the Survivo2s of them who firſt 

died, which would have been idle, if they had a joint 
5 Eſtate bekoze. 


Ve. 


342 . Term S. Hill. 6 Will 3. BR 


Beſides, the Tozds reſpectively and ſeverally are uſrh 
Ill & all the neceſſar p Placcs of the Gzant, which ſhews ih at 
the Gzantoz intended to give feveral Bents; for the Jan 
türe of the {< 023 Ke -pectively is to make that feverat 
which otherwiſe would be joint, and to avoid vain Kepe— 
e littons of on? and the kame Crpreſſion, which muſt be 
Kalt. Ent, 622, (; led Without the ozd, as it appears by the Fon of * 
a. leading. Oo 

Therefore it was concluded, that theſe were ſeveral 
Rents, and could not be joined in one and the ſame Avow- 
ry 92 Contſance ; but that the Oiſtreſſes and the Avow- | 

1 Aft place Ties ought to be + ſeveral, as being upon ſeveral Titles 


Dyer 306, 309. to diſtintt Perſons, &c. 
5 Elz. 340, 34t 


651. Moor 549. Vel. 23, 24. Cro. Car. 154. W.. Jones 207. 


Econtra. On the other Side it was argued, that this Sꝛant 
was joint, and that it was one intire Rent of 1001. per 
ann. granted to all the Szantees, fo2 that the very TTozꝛds 

of the Szant are of one Annuity 02 pearly Rent cf 100 l. 
bp the Pear, and the Co2ds, (viz.) 201. a⸗piece to be e- 
5 qually and reſpectively divided amongſt them, are ſubſe— 
MF Knight's Caſe, 5 quent, and come under a * (viz.), which ſhews that they 


M ET th zo. thould ſhare it equally between them, but doth not ſever 


4 Leon. 187. the Grant which was joint befoze. 
2 Cro. 259. : After ſeveral Debates Juſtice Sam. Eyre delivered his 
Opinion fo2 the Plaintiff, that thele were ſeveral Rents; 
N but Holt Chief Juſtice daubted; and there being 0 moꝛe 
2 Leon. 124. | Judges in Court, no Judgment was given. | 
Soulf 15, 19. But ſometime afterwards the Sꝛantees took new Di- 


ſtreſſes {cverally, and tÞon new Replevins b2ought they 
made ſeveral Avowaies as fo? ſeveral Rents, and then the 
Parties agreed, and nothing farther was done. 
Sce Mich, 14 Car. 2 . Rot. 583. Hamerton ©er/7s Cleyton 
& al, in C. B. which was an Avow?y upon this very Szant, 
and the Defendants made Conulance (in Replevin) as 
Bailiffs to the ſaid Henry Comwell, Anne, Carina and Eli— 
zzabeth jointly, koꝛ Rent Arrear. _ 
And upon a Demurrer to the Conuſance the Plaintiff 
*The Rule for Judg- DAD * Judgment, fo2 the Reaſon ſupra, becauſe theſe were 


ment was Pa/. 16 ſeveral Rents. 
Car. 2. 


— * —_— Co — 
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Leigh verſus Brace. Hill. 6 Will . N 
Rot. 929. 


1 
4 \ — 4 


L PON a ſpecial Gerdi in Cicament, the Cale was 5 No. 
| as follow: th: LD ice by y 
J. Walter Brace being ſeiled in Fee of the Lands in of us fall be 8 
Queſtion, made a voluntarry Feoffment thereof to A. and ſtrued according to 
B. and their Heirs, to the Uſe of Walter Brace far Like, prone” " o th 


and afterwards to the Ade of Thomas Brace and My Heirs 3 Dans, 12: 
fo2 cvcr ; and for Default of Iſſue of the Body of Thomas 


— 


Prace, then to the Ale of the right Peirs ok the [a D Wal- 
ter Brace. 
Walter Brace died „und Thomas enter ed, and by his (Tilt 
deviſed thoſe Lands ta the Leſſoꝛ of the Plaintiff, and 
then died without Jauc, and the Defendant was right Deir 
to Walter the Feoffor. 
The Queſtion was, Ahether by the Limitation of the 
Uſes in this Feoffinent, Thomas Brace took an Eſtate in 
Fee-limple, or elſe but an IEſtate-tail only, (as if it had been 
in a Till) fo? it was agreed on all Sides, that ſuch a 
Limitation in a Till would be only an Eſtate: tail, becauſe 
the * Limitation of a Remainder over upon his dying = Rol. Abr. 85; 
without Iflue of his Body ſhews, that it was only intended OR, iP: 253, 285 
the Heirs of his Body, and the J ntention of the Teſtato? Ihe! 26 hae 
governs his Qill. 
Beli this being a Conveyance in the Life-time of the 
Fcoffo2 would make a Difference, as it was objetted. = 
Sed per Curiam, It makes no Oifference, becauſe it Co. 127. 
was a Convevance by Way of Uſe, which hath been always * Bol. Abr. $47 by. 
conſtrucd like Wills, with Reſpect to the Intention of the 99 
Parties, and is not tied up ta the ſtrict Fowns of Con- 
veyances at Common Law. 
And ſo it was adzudged in C. B. upon this very + Deed, + Betiveen Coke 
upon a ſpecial Gerdict there, upon which Judgment the bee 3 1. Raw 
now Oekendant recovercd the Polleſllon; and ſo the Lefſo? ,-. : 
of the Plaintiff b2ought his Ejcäment here. ; 
1 üdgment fo2 the Oekendant. 


P. k 


D E 


| Proceedings on a Fo- 


Term. Paſchz 


Anno 7 Willielmi 3. B. R. 


Maſters verſus Lewis. 


4 NE Maſters, who was late Pusband of the Plain- 
drag free, tiff, was indebted to Gosfright, and Lewis was 


ace ook ' indebted to Maſters by ſimple Contract. 

Skinner 516. S. C. Maſters died Inteſtate in London, and the 

Send 3 S. E. Plaintiff Alice, his Widow, ſues fo? Letrers of Admini- 

. ſtration in the Spiritual Court, againſt which Gosfright 
entered a Caveat, and pending the Oiſpute about the Ca- 
veat he levied a Paint in the Sheriff's Court of London 

» 1 till Ad- againſt the * Archbiſhop of Canterbury; and upon Non «ſt 

miniſtration granted, jnyentus returned a kozeign Attachment iſſued to attach the 


date che Peron of Debt in the Hands of Lewis, which was acco2dingly done; 
the Inteſtate. and afterwards there was Judgment againſt Lewis the Gar- 
9 109. niſnee, fo; the Non-appearance of the Archbiſhop, accowd- 
53 ing to the Uſage in Caſes of Foreign Attachments. 

Afterwards Adminiſtration was committed to the Plain⸗ 
tiff, and ſhe, as Adminiſtratrir to her late Þusband, brings 
an Aſſumpſit againſt Lewis fo2 the Money due to her In⸗ 

teſtate. 

— Upon Non Aſumpſit pleaded theſe P2oceedings were gi | 
ven in Evidence fo2 the Defendant in his Diſcharge at 
the Niſi prius at Guild-hall, London, befoze Holt Ch. Juſtice; 
and he ozdered the whole Matter to be drawn up, and a 

Caſe made of it, which was acco2dingly done. 
And now it was argued fo2 the Defendant Lewis, that 
here was a Judgment againſt him fo? this £7oney upon the 
Foreign Attachment, which he could not avoid, and there- 


1 = | — koze 


— 8 Mod. 5592. 8 
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£920 16 Reaton that he ſhould be doubly charged; ana if 
this Judgment is crroneous ; the Plain tilt, 02 the aArch- 
biſhop, may bung a Writ of Erro2, 2 the Adminitkr atrir 
may put in Bail fo2 the Archbiſhop in the Sheriff's Court, 
and fo try the Cauſe of Aion there. 
And it was farther argued, that the Oꝛdinarp is account- 
able, even after An granted, &c. 
On the other Side it was laid koz the Plaintiff, that the 7 Fanta fo the Plain. 
Queſtion is not, Whether there is fuch a Cuſtom in Lon- 2 
don, ut ſupra, but whether this Caſe is within the Cuſtom 
of Foreign Attachments; and certainly no Action will lie a- 
gala, the Ordinary, unlefs he hath Aſlets in his Dands at 
that Time when the Action is bꝛaught, which of Neceflity F. N. B. 120. B. 
mutt be alledged, both in the Writ and in the Declaration, 5, Res. Vento 
And it was inüſted, that no Suit could be maintained a- - 
gainſt the Archbiſhop, and 'tis plain that he could not have 
any Afton againſt Lewis fo2 the Recovery of this Debt; 
fo2 the Odinary could never maintain an Ation fo? the Al. 
ſets ok an Inteſtate. 
And 'tis to be obſerved, that in theſe Caſes of Fyreign 
Attachments, the Suit againſt the Garniſhee is in Right of 
the Defendant againſt whom the oziginal Plaint was le- 
vied; but here the Archbiſhop, who was the o2iginal Oe- 
fendant could not maintain any Action againſt the Gar- 
niſhee, and by Conſequence no other Perſon can do it in 9 b 
nt 465 144. 
his Right. | 2 2 Inſt. 398. 
Uherekoze the Summons ok the Archbiſhop, by attach- 5 Rep. 82. - 
ing the Debt in his hands, was meerly void, becauſe he had Leung Cal, 
no Right to the Debt, no2 any Means to recover it. 
And it this Pꝛactice ſhould be allowed, then Debts upon 
ſimple Contract would be paid befo2e Judgments, becauſe 
the Cuſtom of London warrants a Plaint in Debt by an 
Erecuto? upon a ſimple Contract; beſides, this would be a 
Means fo? every Creditoz to be his own Carver, and ſo 
waſte the Goods of the Inteſtate without Remedy. 
Et per Curiam, The Foreign Attachment is only a Cur. 
Means to enfozce the Oefendant in the oziginal Action to 
appear by Attaching his Goods on Debt in the Þands of a 
third Perſon, who is the Garniſhee, but here the Oꝛdinary 
hath no Right to the Debt, and therefoze out of the Rea- 
ſon of the Cuſtom. Sed Adjournatur. | 
In Michaelmas-Term 7 Willi. This Caſe was moved 
again, and then per Curiam the Judgment was given fo2 
the Plaintiff, and that this pzetended Cuſtom was unrea- 
ſonable, and void, tho the en produced ſeveral Re- 


: * cozds 
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coꝛds of this Alage fo2 about x00 Years laſt pal, but none 
were controverted. 


Fuller verſus Fotch & ab. 
e ern Reſipaſs againſt Fotch and other Commiſſioners of Ex- 
| = ciſe, and their under Officers fo2 Taking the Boney 
ok the Plaintiff by Qirtue of a Warrant froin the Com- 
miſtoners, upon a Judgment given by them againſt the 
JAaintiff, upon an Inkozmation againſt him fo2 creffting a 
new Uiaſh-fat, and uſing it pig Notice, againſt the 
Statute 3 & 4 W. & M. which was made fo2 ozdering the 
Duty on Low Wines; and the Money was taken fo? the 
Fo?feiture given by that Statute. 
The Defendant having pleaded Not guilty, the Cauſe 
was tried at the Nit! prius befoze Holt Ch. Jultice in Lon- 
don, and he gave in Evidence this Int ormation, 8 
and Warrant, &c. 
To which it was objeced, 85 
(J.) That the Copy of this Convition was no Evidence, . 
but that the oziginal Book of Entry ought to be pꝛoduced. | 
Sed per Holt Ch. Juſtice, The Copy may be given in Evi- 
dence. 
12 That it ought to be pꝛoved, that the Commiſconcrs 
did give the Judgment recited in the Copy of the Convittion. 
Which Holt Ch. Juſtice denied, becauſe it pꝛoved it ſelf. 
(.) That this Judgment is not perempto2y, fo2 the Plain⸗ 
tif in this Afton is at Liberty to diſp2ove the Cruth of the 
Matter of Fat, upon which they grounded their Judgment. 
Sed per Curiam, That was denied upon this Diverſity, 
(viz.) That if the Commiſſioners had intermedled with a 
Hlfardres 478, 480, Thing which was not within their J urisdiſtion, then all is 
Se Cr % Coram non judice, and that may be given in Evidence upon 
| Ven. 273. this Action; but 'tis otherwiſe if they are only miſtaken in 
| their J udgment in a Batter within their Coniuſance, fo? 
that is not inquirable, otherwiſe than upon an Appeal. 


The King verſus Inhabitants of Titſhall in Nor- 


folk. Filed amongſt the Orders Hill. 6 Will. 
& Mar. N.. 


1 poor Man NE Searle, and his Mike, came from the Pariſh of 


coming in with a Titſhall to the Pariſh of St. Nicholas in Ipſwich, and 
vac va e here he Uwelt from the Pear 1680 to the Pear 1594 


not. 2 which 
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which was kourteen 3 in which Time he had two 
Children bon there; and being very p692, the Recorder of 
Ipſwich and another Juſtice made an Ozder to remove him 
to the Jarith or Titſhall, reckting, Comb. 292, 293 
That whereas Searle and his Wife had for ſeveral Years alk. 530, 535. 
been permitted to dwell in the Pariſh of St. Nicholas up- 
on 2 Certificate from the Parſon, Churchwardens and O- 
verſeers of the Poor, and of ſeveral other chief Inhabitants 
_ of the }2ariſh of Titſhall, owning him the ſain Henry Searle 
to be an Inhabitant there: and thereby p2omiling to re— 
ceive him, his Mike and Family, at any Time after, and 
when he o2 they ſhould be ſent to the ſaid Pariſh of Titſhall, 
92 ſhould be likely to be chargeable unto the faid Parish of 
St. Nicholas; and Dath having been made bekoze us, oz 
one of us, of the Truth of the ſaid Certificate; and the 
Churchwardens of St. Nicholas now complaining, &c. and 
whereas upon due Examination of them the ſaid Henry 
Searle and Martha his Wife by us, we find that the laft 
Place of the legal Settlement of them and their two Chil- 
dꝛen was and is at Titthall afo2eſaid; theſe are therekoze, &c. 
This Ower was confirmed upon an Appeal, and after⸗ 
wards both the ſaid Ozders were removed into B. R. by 
Certiorari; and now it was moved to quaſh the oziginal 
Ozder, fo2 that the Judgment of the two Juſtices was 
founded on a Miſtake of the Law, they appꝛehending that this 
Certificate did pꝛevent the Operation of the Law in gaining 
a Settlement to Searle, &c. Mhereas a Certificate amounts 
to no more than a perſonal Contract, upon which an Action 
might lie, but could not poſſibly bar Searle from that 
Right of Settlement which he had gained in the Pariſh of 
St. Nicholas by his long Refidence there. 
And koꝛ this Reaſon the Oꝛder was quaſhed. 
Nota; The Law is ſince ſettled by the Statute 9 & 10 
Will. by which 'tis made certain by what Means a Pan 
having a Certificate ſhall gain a Settlement, and where not. 


Young verſus Rudd, un, &c. Intratur Paſch. 
7 Will. B. R. Rot. 181. 


T Ndebitatus aſſumpſit £02 ares ſold and delivered. © Mod. 86. S. C 
The Defendant pleaded, that after the Pꝛomiſes in the 2 Suk. 627. 8. C. 
Declaration mentioned, (viz. ) on ſuch a Day, he gave and ae Aceprnce 
pelivered unto the Plaintiff a Bever-Hat in Satisfaition Saz 


isfaction. 


and — of the ſaid ſeveral Pꝛomiles in the Occla- Comb. 346. 8 0. 
— — W 


q 
; 
| 
ö 
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. ration; and that the Plaintiff then and there had, alng ac- 
ob. 17 


Moor 655; 659; cepted the ſaid Hat in full Satigfattion aud Dilcharge of 


Cro. Eliz. 68, 193. the Pꝛomiſes, & hoc, &c. 
Style 203. 


ater; ppb The Plaintiff replied Proteſtando, that the Dekendant 
„ renn 409 never. gave him (the Plaintiff) any ſuch Hat in Satiskacti⸗ 
1 Bulft. 66. on and Diſcharge of the laid Pꝛonuſecs, pro placito dicit 
* e that he never accepted a Bever-Hat in Satiskaſtion and 
Dilcharge of the laid Pꝛomiles, prout, &c. & hoc petit 
quod inquiratur per patriam. 

And upon Demurrer to this Replication, it was very 
much inüſted, that the Jfſue in this Cafe ought to be upon 
the giving in Satisfaction, and not upon the receiving in 
Satisfaction, becauſe every Gift o: Payment muſt be virez- 
cd by him who gives 02 pays, and not by him who receives 


p 5 Rep. it, as it was reſolved in * Pinnell's Caſe. 


CY 
2 Danv. 117 pl. 7, 
= 


Wherefoze, ik the Jlaintiff did receive the Hat of the De- 
fendant, and he gave it in Satisfattion, &c. then the 
JAlaintiff had it in Satisfaition, &c. tho' he might take it 
with an Intent to apply it otherwiſe ; and therefo2e the It 
ſuc ſhall not be upon his Acceptance, but upon the Payment 
which is the pꝛincipal Patter that guides the other; fed. 
adjournatur. 

And upon Monday 18 Nov. 1695. it was moved again, 


Winch 76. and the Caſes in the * Hargin were cited to maintain the 


Style 239. 
1 Browl: Ent. 142. Iſſue ſupra. 


Afton. Ent. 45 1. Et per Curiam, The Iſſue is well enough, and that the 
9 Rep, 75. « /* whole Matter concerning the Payment as well as the Ac- 
ns e en, ceptance in Satisfaition would be tried upon this Iſſue; 

and it may be taken either Way, (viz.) Cipon the Delive- 


ry in Satisfaction, 02 upon the Acceptance in Satisfaction, at 
_ Eleftton, &c. 


Another Objettion by the Plaintiff's Counſel was to the 
Foun of this Plea; fo2 that it was pleaded to be given in 
Satiskaſtion and Diſcharge of the Pꝛomiſes, &c. when it 
ſhould be pleaded in Satisfaftion of the Money mentioned 
in the P2omiſes, and not of the very Pꝛomiles. 


Sed non allocatur; So Judgment was given fo2 the 
Plaintiff, that he had tendered a good 1 ſuc wherein the 
Dekendant ought to have nne 


The King ver ſus Walcott, 4 on the Croton. Hide. 


2 3 5. 5 RIT of Erro2 brought by John Walcott, Son and 


adjudged 127. Heir of Thomas Waicatt, ta reverſe än Attainder 
"Salk" 65 a 1 1 
& 


or 
Comb. 309. 8. C. 1 Dany. 337 4 12 Ley. 396. 4 Mod. 162 : Haw. pc 247. 2 Salk; 630; 


— EN 


—— —_ —— — 
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So ew. — 


of High Trcalon agalnſb his my Fat her, vho was execu⸗ Vide anten 31. 
ted, &c. 
This Writ was direßed to the Juſtices of Gaol-Detive: 6 
ry of the Pꝛiſoncrs in Newgate, f92 that Tho Walcott was omg e Word 
tried and convicted at the OId.-Bailly, as being concerned Fo Wivente (or 
againſt the Life of Car. 2. in the Ryec-houſe- Plot; and the e 
Indickment, Conviſtion and Judgment thereon being certi— 
fied upon the Crit of Crro2, it appeared that the Judg⸗ 
ment was thus: 
ſl. Conceſſum eſt per Curiam hie quod prædict Thomas 
Walcott ducatur ad Gaolam dicti Domini Regis de New- 
gate unde venit & ibidem ſuper Bigam ponatur & abinde | 
uſque ad furcas trahatur & ibidem per collum ſuſpendatur & 
vivens ad terram proſternatur & quod fecreta membra am- 
putentur & interiora ſua extra ventrem ſuam capiantur & 
in ignem ponantur & ibidem comburentur & quod caput e- 
jus amputetur quodque corpus cjus in quatuor partes divi- 
datur & quod caput & quarteria illa ponantur ubi Dominus 
Rex ca aſlignarc voluit, &c. 
The Erro? inſiſted on was, the Omiſlion of the follow- 
ing Mods in the Judgment, (viz.) Ipſoque vivente, 02 in 


cConſpectu ſuo, between the Wows in ignem ponantur and 


the Moꝛd Comburentur, fo? the Aonds Ipſoque vivente Staundf, Placitza Co. 
and in conſpectu ſuo are all one. rep en 
And after long Debate, the Court of B. R. reverſed the 
Judgment {92 the Omittion ſupra; fo2 it was held to be a 
material Part of the Judgment, and upon a Writ of Er- 
ro? in the Houle of Lows, this Judgment of Reverſal 

was afirmed by a Majozity of one Vote. 
Nota, That upon great Search of Recozds of Attain— 
Ders fo2 Treaſon, fo2 the Space of 150 Years back, it ap- 
peared, that theſe ozds were generally inſcrted in the 
Judgment; but then ſome other Circumſtances which are 
mentioned in Staundford and Coke are omitted, and a- 
mongſt them all this J üdgment ſeema to be neareſt thoſe 
two Books; to2 this is full in every Thing, but only the 
 Dmiſiion of theſe Tloꝛds. 

And tis to be obſcrved, that even Staundford and Coke 
differ in the ſeveral Founs of a Judgment in "Freaſon by 
them tet down; and it appeared upon Search ſupra, that 
befo2e the Time ok H. 7. the Judgment in Trealan was 
very [ncertain, and that there are lcarce two Reco2Ds which 
agree in the fame Form. 


D F 


„ e cer TS r 


2 : Salle = 's C. 

A Caſe upon the 
King's Grant of an 
Skinner 440, 5 80, 


Comb. 3348. C. 
N 161. P- 12. 


Cro. Car. 197, 279. 


— i 
Term. Sand. Trin. 


Anno 7 Willielmi 3. in B. R. 


The King verſus Kemp. 


Diudged by Holt Chief Juſtice, and Sir Sam. Eyre, 
the laſt Oay of this Term, Juſtice Giles 
Eyre being lately dead, and Jultice Gregory ab- 
ſent by reaſon of J nlirmity. 

The Caſe was upon a Sci. fa. bzought by the King, &c. 

. Kemp, to repeal a Patent granted to him fo2 the 

Office of a Searcher fo2 the Cuſtoms in the Pozt of Ply- 

mouth; this Crit iſſued out of the Petty-Bag in Chance- 

ry; © and upon the Pleadings there was a Demurrer, and 

Joinder in Demurrer; and then the Becozd was iranimit- 

ted into the King's Bench to have the Matter in Law de⸗ 

termined on the Demurrer. 

Apon the Arguing this Cale ſeveral Times, it appeared 
to ve as kolloweth: 

ll. King Car. 2. by Letters Patent granted this Once 

of Searcher unto John Martin, durante beneplaeite or the 

King. 

Afterwards the ſame King taking Notice of this Gant 
to Martin, made another Szant of the lame Office unta 
one Fryer fo2 Life, habendum poſt mortem Gn reddi- 
tionem ſive forisfacturam of the Eſtate of John Martin. 

After that the ſame King Car. 2. by another JIntent re- 
citing the Gꝛant to Fryer, in Confideration af the Surren- 
der of Frycr's Patent, granted the ſaid Office unto Kemp 
fo! Life, by Uirtue wheres? | he was now in Polleſſion 67 
that Office, &c. 


I The 


Term. S. Trin.) Will. 3 ER. 3er 


The ſole Queſtion was, upon the Galidity ot Fryers 
Patent, againſt which it was objected, that it was void (02 
the Reaſons following : 

(I.) Becaule it was to commence poſt mortem ſurſum 
redditionem five forisfatturam of Martin, when Martin had 
no moze than an Eſtate at Will, which could neither be 
ſurrendered or forfeited, becauſe any Af of Surrender or For- 
feiture is d Determination of the Will, and puts an End 
to the Eſtate. | 

(2.) This G2ant to Fr yer was void, becauſe it was of a 
Freehold, and pet limited to commence in futuro, whereas 
: 4 gs cannot expect und be in Sulpence in the mean 
Time. 

Then it was argued, that the Kin 9 was decelved, both 
in his Gzants to Fryer and Kemp; he was deceived in his 


Szant to Fryer, becauic he was miſtaken as to the Time of 


the Commencement thereof, and allo as to the Quality of 
the Eſtate which Martin had in this Office; fo2 the King 
appꝛehended that Martin had tuch a durable Eſtate as might 
have luppoꝛted a future Szant by Wap of Reverſion; and 
ſuch which might be forfeited or ſurrendered. 
_ Whhercfoze he intended, that Frycr's G2ant ſhould not * 3 Leon. ; 
commence, but upon one of theſe thee Contingencies, be. Sen a 
(viz.) The Death, Forfeiture 02 Surrender of Martin, 1 luft. 57, a. 
whereas the Two lat of theſe thꝛee Things were impoſſible; eee 241, 
and where the King hath been“ DViſtaken in his Ezants, 
they are always held void. 
Belides, at leaft the Sꝛant to Fryer was no other than a 
G2ant of an ©tiice to take Effect when the King pleaſed, 
which is altogether incertain, and would be void in the 
Cale of a common Perſon, a fortiori againſt the + King. , ce. 24. 
Now if the King had died in the Life-time of Martin, i lt. 4 
that would have determined Martin's Eftate, and yet the 
G2ant to Frycr could not commence until after Martin's 
Death, lo that by that Peaus there would be an interme- 
diate Uacancy between the Determination of the firſt and 
the Commencement of the ſecond Szant; and then if 
Fryer's Gzant was void, the G2zant to Kemp, which was 
made in Conſideration of that void Szant, muſt allo be 
- void, fo? tis apparent the King was deceived in the Conſi- 
| deration of that G2ant. 
There was another E Exception to the Foun of the Pa⸗ ObjeRion to the 
tent made to Kemp, in which the principal Wiozd was Al Form. of the Patent. 
ſignavimus the laid Kemp to have and execute the Office, 
&c. when it ſhould be Conceſſimus, but that Wo was 
- omitted, 


382 
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14 Ric. 2. 10. 
Dycr 197. 


omitted, and the Claͤute pro heredibus & tucctioribus nu 


ſtris was likewiſe omitted, fo that this G22nt would nat 


bind the King's Succeſſoꝛs. 

To which it was anſwered, that Allignavimus is the 
moſt pꝛoper Mozd, becauſe this is not an Office wherein 
the King had an Eſtate, but tis only an Imployment, and 


therckoze cannot be properly granted but appoumcd; and in 


Fee Rutland's Caſe, 
2 Brownl. 328. 
1 And. pl. 201 
Plowd. 452. 
Sir "Tho' Wroth's 
Caſe. | 


z Leon. 31. 

FR, 259, 270. 
3 H. 7. caſu ult. 

| Jones 310. 
1 Cro. Young v. 
Stowell. 
Dyer 180. 
Hob. 150. 


9H. 4. 5 


Of a Grant to com- 
mence 22 Futuro. 
1 Co. 87. 

Gi 


9 Co 47. 
Salk. 577. 


luch Cale there is no Need, "that it ſhould be pro harcdibus 


& {uccefloribus, fo? tis good againſt the Succeſſoꝛ, without 
theſe Goꝛds. 


And as to the other Objetions it was anſwered, that the 


G2ant to Fryer was not a grant of a Reverſion, no2 did it 


need any Suppoꝛt from a particular Eſtate to make it good, 
but it was only a G2ant of future J ntereſt to commence 


upon a Contingency. 


And the Books make a Difference between the King's 


Grant of an Office in Reverſion and ſuch a Grant in Re- 
verſion by a Subject; fo2 in the firſt Cale it hach always 


been held good, tho' in the laſt Caſe there hath been a Di- 


ſtinition taken between a G2ant in Reverſion ann a O2ant 
to commence in“ futuro. 


And as to the Dbjetion, that here is d Grant ofa F ee- 


hold to commence in futuro, it was anſwered, that there 


is a Difference between this Caſe and a Gzant of a Free- 
hold in Lands, oz of an ancient Office, 62 of a Rent in eſſe, 


koz in all theſe Caſes ſuch a G2ant as this ta commence in 


futuro would be void, becauſe the Freehold was in Being 
at the Time of the Gꝛant, and bekoꝛe. 


But here this Otlice (if it may be ſo called) had no Ex- 


iſtence befoze the Gzant, but receives its Being from it; 
and tis the ſame exactly with the G2ant of a Rent de novo, 


for Life or in Fee, which may be limited to commence in 


futuro, upon any Contingency that the Szantoꝛ shall ap- 
point; fo2 there is no Freehold in Being till the Szant 


takes Effet, and by Conſequence no Suſpenſion of any 


Freehold. 


Tis not doubted, but that ſuch an Office as this may 


be granted to commence in futuro, when there is Mobody 


in Poſſeſſion of it; and by the came Reaſon it may be ſo 
granted when one is in Poſſeſſion of it, fo2 the Quality of 
the G2ant is the ſame in both Caſes; and the latter is not 


a Gzant of a Remainder o2 Reverſion, fo as to need the 


Suppoꝛt of ſome particular Eſtate, but tis only a Szant of 
a future Intereſt, or of an Intereſt to commence in futuro, 


when there is one in Poſſeſſion, fo? this Eee conſiſts only 
I in 


— 


—Lerm- S. Irin? i z. 8 3563 
in G zant, and hath a Veing no longer than the G2ant en- 
dures, but is afterwards ertinc in the King. 

So that this DiAce is different from Offices of Inheritance 
which came to the Ging by Foxfeiture, fo2 they have ſlill 
an Exiſtence, and therekaze cannot be granted over to 
commence in futuro, to2 then the Frechold would be in A- 

. 

But in this Cale all the Right the King hath is a Right 7 Rep. 47. | 
anly of J2omination, and the Office eriſts, and ceaſcth ta?“ b. 5+ 
exiſt at the King's Pleaſure, and he who hath it muſt have 
it by May of new Creation. 

So then this G2ant cannot be ſaid to be void, becauſe it 
was to commence upon three Contingencies, . whercof T Twa 
were impoſſible, but that is no Damage to the King, but 
the lels wozth to the Szantee, becaute it ſhould not take 
Effeſt till after Martin's Death. 

Ind Holt Ch. Juſtice argued, that tho the Grant of the 
Office to Martin was at the Will of the King, pet Martin 
had no Power to determine his Jmployment, but by Sur- 
render, ko thts is not like the common Caſes of Eſtates at 
Will. which are ever at the Will of both Parties. 

But here the O2antee having Authoaity from the King by 
a atent of Recon, tis requiſite fo2 him to make a Sur- 
Sy on Record, to determine his Imployment, as in the 

ale of the J. ord Ch. Juſtice Hall, and other Judges, who 

952 their Places only durante beneplacito, vet when they 

deſired to Dent, they made aal Surrenders on Record be- 
fore a Maſter 1n Chancery. 

So that in this Caſe it was a pꝛoper Commencement | And. 6. 
\ ofter the Surrender of Martin, whoa might alſo fo2fcit his 
Eſtate by Pisbehaviour, &c. of which the King doth not 
arbitrarily take Motice, but by Tlay of Inquiſition, upon 
Which the DBisbchaviour is found and returned; and there⸗ 
kaꝛe the Commencement of the PDatent upon the Forteiture 
of Martin, is likewile proper, 

And fo? the Reaſons fuvra, Judgment was given againſt 
the King fo? the Oele ndant Kemp, &c. | 


Redſhaw cle Heſther. Trin. 7 Will. 3. B. R. 
Rot. 178. 


EBT againſt an Heir, who pleaded Riens per Deſcem une. 
on the Day of the Bill: The J2laintiff replied ſpe— Debbie Danke. N 
ciatly, that tl be Sbligo) (Father of the Defendant) died on who pleaded Aren: 


2 7 uch?“ VLicent. 


354 Term 8. Trin. 7 Will. 3. B TY 


Vide 1 Sid. 248,342: ſuch a Oay, and that the Defendant (after the 2 cath gl 
er. 139, 22+ his Father) and befoze the Day of the Bill, ce. (v'z. 
On luch a Dap, which was a Dap after the Death vr 
the Obligoz, had Lands by Deſcent from his 5 aͤther in 
Fec-ſimple, Unde prædicto (the Plaintiff) de Jebito præ- 
dict. ſatisfeciſſe potuit, (viz.) apud H. prædict. & hoc parat. 
„ & , W. « M1, ct verificare, unde petit judicium, accozving to the new 
Rs py Starute, N 
To this the Dekendant made a frivolous Regoinder, 
and thereupon the Jalaintiff demurred. 
The Queſtion was, Tf the Replication was good in 
Purſuance of the new Statute; fo2 it was ovzefted that it 
was ill, becaule the J laintiff had put the Galue of the Lands 
in J fue by theſe Wows, Unde, &c. de debito prædicto fatif- 
feciſſe potuit, which ought to have been omitted, becauſe 
the Statute is expꝛels, that aſter the Iſſue tried the Jurp 
ſhall inquire of the Uatue; lo that tis {atter of Inqueſt 
only cx officio, and not to be the Point of the Iſſuc. 
Ind by this new Statute, the {Plaintiff is only to reco- 
ver pro tanto againſt the Oefendant, with Reſpet to the 
Calue of ſuch aliencd Aſſets, and is not ta have a general 


Judgment againſt the Heir, as at Common Law, upon a 
falſe Plea. 


Curia. 8 Sed per Curiam, Upon Debate this Replication was held 


good, and as it ought to be; and that if Unde, &c. de de- 
bito prædicto ſatisfeciſſe potuit Had been lett out, it might 
have been a good Cauſe of Objeition ; fo? the Statute 
doth not give Occaſion to alter any moꝛe of the Foꝛm of 
the Replication common in luch Caſes, but only as to the 
Time concerning the Aſſets by Diſcent ; and the Conclu- 
ſion, which (befoze the Statute) was to the Country, muſt 
now be with an Averment only, becauſe the Dekendants 
may have an Oppoztunity to ankwer the new Patter al⸗ 
ledged in the Keplication. 
The Jlaintiffs had Judgment. 


ſuriſdiction of Davis verſus Strin 


County Palatine mult 


1 . 7 Will. 3 B. R. 


be pleaded. | Rot. 373. 

Antea 11, 109. | 

5 Med. 143. 355 "PHIS was an Action of Annuity by Tay ok Bill brought 
3 Cro. 268. againſt the Defendant in Cuſtodia Mar', &c. accoꝛd⸗ 
erp ing to the uſual Fozm; and in the Yargin of the Declara- 
2 Roll Rep: 49, tion it appeared, that the Adion was laid in Cheſter, and 


Comb. 57. the Viſne was laid at Tarvin in Com. Cheſter. 


— Rn — 


n 
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To this Oeclaratlon the Defendant demurred [pectally, 4 Lal, 21: 


and ſhewed tfo2 Caule, that it appeared by it, that this 
Court had no Jurisdiction of this Cauſe, fo? that the Mat⸗ 
ter did ariſe in a County Palatine. 


Sed per Curiam, The Dekendant cannot take Advantage Cori. 
of this Matter by Way of Demurrer; but if he would have + Int 2:5. 


any Benefit by it, he ſhould have pleaded to the Jurisdic⸗ 
tion of this Court ; fo2 without ſuch Plea this Court doth 
never allow the Jurisdiſtion of the Counties Palatine, fo far 
as to ſuperſede their own Pꝛoceedings; beſides, it appears 
by this Declaration, that the Defendant is in Cuſtodia 
Mar', and ſo out of the Reach of a County Palatine. | 
Et per Curiam, Where a Dekendant pleads to the Ju- 
risdittion of. this Court, (viz.) That the Cauſe of Aion 
did ariſe within a County Palatine, it muſt be averred in 
ſuch Plea, either that the Defendant dwelleth in the 
County Palatine, 82 that he hath Goods and Chattels 
thercin ſufficient, by which he may be attached, otherwiſe 
the Plea cannot be allowed leſt a Failure of Juſtice 
ſhould enſue. 
Pon if the Defendant oz his Ettate are out of the 
Beach of the County Palatine, the Courts at Weſtmin- 
ſter muſt neceſſarily hold Plea of the Matter, tho' it did 
ariſe within the County Palatine ; otherwiſe the Law would 
be Deficient; and therekoze the Court in this Caſe were 


ready to give Judgment koz the PPlaintiff. 
But then another Dbjeition was made, (viz) In the Memrandum amend- 


Memorandum in the Beginning of the Recozd, it was © 
{aid to be in placito debiti, but the Declaration was in a 
Plca of Annuity, and ſo a Uariance, | 

To which it was anſwered, That the read 
was only the Entry of the Clerk who ought to have pur⸗ 
ſued the Declaration; and therekoze it was moved, that 
the Court would amend this Miſftake, 

And at another Day the Court ozdered the Memorandum 
to be amended, it being no other than the Miſtake of the 
Clerk; and the Defendant could not demur upon this 
Hiſtake. becauſe the Memorandum is never entered till 
after a Demurter joined, &c. 


£7. 


— 


Huſſey 


5 _Term. S. Trin 7 Will. 3. E. R. 


Huſſey werſus Jacob. The Declaration tas of 
Eaſter-Term 6 W. & M. but the Plea wxyrs 
not entered till Trin. 7. ſo that the Record 1s 


of that Term; and fudgment was given b 
B. R. Trin. 8 Will. ties . 


Mod. wo, 175.8. C. "THE Plaintiff Huſſey brought an Action againſt Jacob 

ee e a Goldſmith, upon a Bill of Exchange Dzawn by the 

Lord Chandos upon the ſaid Jacob for 120 Guineas, which 

Bill was accepted. TR N = 

. 2 wes of The Defendant Jacob pleaded in Bar, that after the 

won Play 29th Day of September 1664. and bekoze the Making that 

Vide 4 Mod. 409. ill of Exchange, (viz.) on ſuch a Dap, the ſaid Lord 

1 #7 Chandos and the Plaintiff Huſley played together with 

F 1+ ** Pice at a certain Play called Hazard upon Tick and Credit 

without ready Money; and that the Lord Chandos then 

and there at one Time and Peeting loſt to the JIlaintiff 

the ſaid 120 Guineas upon Tick; and that fo2 the Security 

of the Payment of the ſaid Guineas loft as atfo2ciaid, the 

ſaid Lord Chandos on the Day and Pear in the Oeclara- 

tion, &c. made the ſaid Bill of Exchange, and directed it 

by the Defendant, requeſting him to pay the Guineas, ut 

upra. „ 

And that the Defendant did accept of the ſaid bill, and 
aſſume upon himſelf as the Plaintiff had declared. 

* 16 Car. 2, cap. Quorum præmiſſorum prætextu & vigore * ſtatuti in co caſu 

1 1 edit' & proviſ. the ſaid Bill of Exchange ſo by him accepted, 


2 Mod: 84 | | Bos 
1 Sid. Fl and the Acceptance thereof, and the Pꝛomiſe of the ſaid 


a Lev. 244. Defendant ſo as akozeſaid made, devenerunt & fuerunt & 
modo ſunt vacua & nullius vigoris in lege & hoc, &c. 
To this the Plaintiff demurred, and ſhewed koz Cauſe, 
that it amounted to the general Iſſue, Si 
- „ And in the Arguing this Caſe, the Queſtion in Law 


Ante 20. 2% WaS, Whether this Bill being accepted, and the Action 
1 Salk, 124, 125. not being brought againſt the Perſon who loſt the Po⸗ 
ven. 755-345-410 ep, N02 upon the firſt Contract, but againſt the Deken— 

„. dant who was a Stranger to the Gaming, and upon a 

collateral Contract, (viz.) upon the Acceptance of the Bill 
accozding to the Cuſtom of Yerchants, was within the 
Intent and Meaning of the Statute made againſt 
Gaming. 85 


; 8 Ind 
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And it was argue d. tha t ik this C Dale would be take! 
to be within that Statute, it would very mich Aus gerr 
the Credit of Englith Bills of Exchange, if they might lie 
defeated by ſuch collater; Matter; fa? it would be imu— 
riots to the publick Trade of England, bath Fozeign and 
Domeſtick. e 

Sed per Curiam; The lea is good both as to the cor 
Matter and Fon; and that it did not amount to the g-- 55 here a I hing me 
neral Iſſue, and tis not a Rule, that becauic ſuch a Pat: . 8 ee 
ter may be given in Evidence, therekoze it ought not ta be not be pleaded pe 

pleaded ſpecially, fo2 it often happens to be in the Eleftion £7 ?“ 
ol the Dekendant, cither to plead it ſpecially, 02 not, as he 
(ould be adviſed. 

As fo! Juſtance, the Pleading a Releaſe, Coverture, 92 2 2 Show. Dixon and 
Infancy, fn an Atlumptir is certainly good, and yet thoſe . 
Things might be given in Evidence upon Non aſſum pit 
pleaded; however the Dekendant ſometimes may not be 
willing to put ſuch Watters of Law to the Judgment of 
the Jury, 02 perhaps may deſign to ſave the Coſts of a ſpc 
cial Uerdift. 

And as to the Inconveniency concerning Trade. there 
can be none in this particular Caſe; becauſe the Bill is 
gone no farther than to the firſt Dands, (viz.) to the hands 

ok the Plaintiff Huſſey who won the Money; and ſo no Da- 
mage could here accrue to any Jerſon but to him who is 
certainly a JIcrſon within the Statute. 

But if this Bill had been negotiated and indoꝛſed to a- 
1tv other Perſon fo2 Calue received, then it might Pave an- 
other Conſideration. 

Judgment (01 the Dciend dant. 


Vinkinſtone verſus Ebden. Trin. 7 Will. B. R. 
Rot. 45. but adjudged Trin. 9 Will. 


TX Trover, &c. f02 an Anchor, Cables and Sails of as Mod. 356, 

L Ship, = | 3 5 os 
Apen Mot guilty plea ded, the Cauſe was tried at New- What Good: ave &. 

caſtle, and a ſpecial Gerdi was found to this Effect: Rrainable, what not. 
i]. That the Plaintiff's Ship was in the Harbour of 

Newcaſtle, and there had taken in her Lading of Sea- 

Coals; and that by a Cuſtom in Newcaſtle Time out of 


5 


Find, &c. a Toll of Five- Pence fo2 every Chaldꝛon of 
Coals there ſhipped off was due to the Corporation, in 
Con üderation of their Charge in maintaining the Port, 

| | which 


38 Tem 8 Irin. 7 Wull- 8 
which they were bound to do, and had done Time aut of 
Mind, and that the Cuſtom was to diſtrain (fo2 Mon 
Payment of this Duty) any Goods of the Owner of ſuch 
Ships which were diſtrainable by Law. 
Then they find that this Duty was demanded of the 
Plaintiff, and that he refuſed to pay it; thereupon the 
Anchor, Cable and Sails were taken by d Way of Diftret; ; 


and if thoſe Goods were diſtrainable by T.aw, then they 


find fo2 the Plaintiff, but it not, then they find fo2 the 


Defendant. 
Well. c. 18. And it was inſiſted, that thoſe Things are not diſtrain- 
21 H . 16 able koꝛ a cuſtomary Toll, becauſe they are ablolutely necel⸗ 
1 1 202. fary to the Plaintiff's Trade as a Mariner, fo? without 
2 Ink: 132. them he cannot navigate his Ship. 
3 10. 710. 


1 Roll. Rep. Hill ver. Hawks. 1 Mod. 104. 3 Cro. 227, 550, 569. Dyer 199, 312. Noy 68. 
1 Inſt. 47. 1 Leon. 1055 231. 1 Sid. 348. 1 Jon. 197. 3 Bulſtr. 270. Cro. Eliz. 550. 88 5 


That this Diſtreſs fo2 a cuſtomary Toll ought not to be 

- b, dean, made on any Thing elle, but on that Commodity out of 

b b. which the * Toll is payable. 

bg And laſtly, that this is a void Cuſtom, becaule the Charge 

of maintaining a Port is not a ſufficient Conſideration, 

as it would have been, if the Charge had been for maintain- 

t a Vent 71- ing a Key, which differs from a Port, becauſe there is Coft 

3 and Charge to repair a Key, fo2 the Defence of Ships in 
2 Keb. 624, 665. Time of need, but tis otherwiſe of a f Port. 

Econtra for the De- Dn the other Side it was argued, that ſince the Jury 


fendant. 


„„ have made a ſpecial Concluſion ut ſupra, the Point 

33 which is the Doubt, is if the Goods in the Decla- 
Alo. 261. pl. 420. ration mentioned are ſuch which are diſtrainable for this 
1 Duty. 


Now admitting that theſe Goods were Jmplements 
ee wag of Trade, and“ neceſſary to carry it on; yet they may 
Gab £710. be Diftrained fo2 any Thing to the contrary appear⸗ 

ing in this Uerdi#; and the very Implements of Trade 

may be diſtrained if no other Diſtreſs can be taken; 
 +nH.8.25 fo2 ſuch Implements are only + pzivileged at luch 
"a, Times when other Goods may be taken, fo2 ſpare 


2 Inſt. 122, 133, Implements of Trade, 02 catalla otioſa, fo; which there 


365. is no pꝛeſent Dccaſion fo? the Owner to ule, thoſe are di⸗ 
ſtrainable. 

But Holt Chief ſuſtice objecked to the Finding in this 

Uerdict, fo2 that the Cuſtom which is found to diſtrain 


15 general, whereas it ſhould be found that the Uſe, Time 
out of Mind, was to diſtrain the like Goods. 


I and 


Term. 8. T rin = Will 3. B ry | . 


And as to the Reafonabicneſs ak the Cuifom, he h TT 
the Confideration to be ſutäclent, and that tis a good Cl. 
ſtam in Law; and he cited the Caſe ak“ Malden in Eiles, * Hill. 5, 26 Car. 2, | 
where there is a f tuſtomary Duty of 10 d. cut of every} 7 New Toms 
Mark of the Jaurchale- Money of any Bozough-L SALE, bap- of the Law, priate, 
able to the Bozough in Confideration of their Charge in 165; ©: wh; cons 
Maintaining and Cleanſing the Port and Haven there, cated Landcheap 

which was tried at Bar befoze the Lord Chict Jul tice Hale, 
and adjudged a good Cuſtom. Adjournatur. 

But the Cauſe was aBourned, and in Michazlmas 18 
Will. 3. 1698. it was argued, that this Cuſtom (as round 
by the Clerdi) is void, fo2 tis not ſhewed that any Bene⸗ 
fit accrewed to the 1taintiff in Lieu of this Duty; fo2 tha 

tis found that the Coꝛpoꝛation uſed to repair the Port, . 
tis not found that the Pozt was in good Repair, neither fab, 
Hath the Plaintiff any Means to compel the Cozpozation * 117 
to repair it; and it was farther inſiſted, that the Things * dan gen, 


Roll. Rep. 1, 
in the Occlaration were not diſtrainable fo? the Reaſons | Kal 8 


lupra. 

To which it was anſwered, that in Dyer 117. a Ferry- 
boat was diſtrained koz Rent: and no Reaſon can be given 
why a Ship in a Oock might not be diſtrained fo2 the 
Bent of the Dock, tis like diſtraining a Cart which car- 
rics the Owner's Con to Parket; and a Cart is as much 
an Implement of the Þusbandman's Occupation, as 3 
Ship is of a Mariner's Trade. 

Et per Holt Ch. Juſtice, *Tis found that the Corporation 
are bound to repair, Cc. the Port, which is ſufficient with- 
out finding, that it was then in Repair, fo2 'tis the Obliga⸗ 
tion which lies on them to do the Thing, and not the 
Perkoꝛmance of the Thing it ſelf, which is the anne 

tlon of the Duty. 


Judgment koz the Defendant, 


— ——_— 
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Term. Sanct. Mich. 


Anno 7 Willielmi 3. B. R. 


Hawkins verſus Rous. 


ial 9 ak 1555 Rohibition to the Conſiſtozy-Court of the Biſhop of 
owards a Rate to re- _ Exon. where the Libel recited, that T. S. Dean 
pair the Church and Ml | rural, &c. had preſented, that the Church and 
Lide den. £69. Cuhancel of D. in the City of Exon. was out of 
1 Mod. 79, 194, Repair, &c. and that the Church⸗wardens of the ſaid Pa⸗ 


8 riſh did make 02 canſe to be made a certain Rate upon the 
7 Janes. 4 Inhabitants thereof, towards the Charge of Repairing the 

5 My 447. laid Church and Chancel, and that the Church- wardens 
OMmD. 132. 


had accozdingly repaired the Church and Chancel, and 
beautified the ſame with Oznaments; and that Hawkins 
was a Pariſhioner of the ſaid Parich, and refuſed bo pay 
his Pꝛopoꝛtion of the ſaid Rate. 
- Mod. 222, 2:4, The Plaintiff now ſuggeſted fo2 a P2ohibition, that of 
common Right the Chancel ought to be repaired at the 
Charge of the Parſon only, without any Contribution from 
the Pariſhioners. 
And farther, that every Rate made to? the Repair of any 
Pariſh-Church, ought to be made by the Pariſhioners, 92 
the greater Part of them, and not by the Church-war Jens 
alone, without the other Da riſhioners. 

Et per Holt Ch. Juſtice, By the Civil and Canon Low 
the Parſon is obliged to repair the whole Church; and 'tis 
ſo in all Chziſtian Kingdoms but in England; fo? tis by 
the peculiar Law of this Nation, that the Pariſhioners are 
charged with the Repairs of the Body of the Church. . 


Term. S. Mich. Will. 3. SR. 
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Beldes, this is one intire Rate as well fo2 Repairing 
the Chancel, to which the Pariſhioners arc not liable, as 
ko: Repairing the Church to which they are liable, fo as 
it cannot be diſtinguiſhed how much was aileffer towards 
the Repairs of the one and the other ſeparateiy. 

And fo? theſe Reaſons a Prohibition was granted gene— 
rally to the whole Suit upon this Rate; tho it was very 
much inſiſted on the other Side, that the I926hibition might 
go quoad the Rate for Repairs of the Chancel only. 


Baſtard verſus Hurcad: in C. B. Intratur Hill. 
6 Will. 3. 1482. Adjudged Mich. 7 Will. 3. 


EBT upon the * Statute of Tithes, in which the * 2 #«. 6. 

5 Plaintiff declared fo? 721. the trehle Galue, letting Debe upon the Sta: 
forth, that he was the lawful J20p2i2to2 of the Tithes 1 0 

ariſing within the Pariſh of Lanlivery in Cornwall ; and wn rs büt 

that the Dekendants were Occupiers of thirty- ive Acres hs . 


of Land within that Parish, and that they had fomn ſa © 
many Acres thereof with Corn and Grain, and had carried 
it away without letting out the Tithes. 

Upon Nil debet pleaded the Cauſe was tried at Laun- 
ceſton Aſſiſes before Holt Ch. Juſtice; and the Jury found 
that the Defendant Hancock debet 18 l. but quoad the other 
Dekendants Nil debent. 

And now it was moved in Arreſt of J udgment, koꝛ that 
this Uerdift had abated the Ation of the IDlaintiff, becauſe 
tis an Afton of Debt grounded on a Contract which is in- 
tire; and here the Plaintifk hath founded his Action upon 
a Contract made with thee Perſons, and the Jury kind it 
quoad one of them alone. 

So that the Plaintiff was miſtaken in his Aion, fo 
he ought to have brought it againſt Hancock only, and 
not againſt the Two other Dekendants; and this was 
compared to the common Caſes in Aätons upon generat 

Contra#s and Pꝛomiſes. 
Blut after great Debate the Court of C. B. in Michael- 
mas-Term 7 Will. 3. unanimouſly reſolved, that this Ac- 
tion was founded on a Tort, and not upon a Contract, fo 
Non culpabilis is a good lea to it, and therefo2? one 
may be found guilty and the other acquitted, as in other 
Afﬀtons upon Torts. 


The Plaintiff had Judgment. = . 
A a a Herbert 
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5 Mod. 118. S. C. 
1: Salk. 205. 8. C. 


Skin. 595. S8. C. 
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Herbert verſus Waters & al. 


1 Replevin, &c. the Dekendants avowed the Taking, 
&c. as Overſeers of the Poor of the Pariſh of H. in the 


Comb. 344. S. C. general Form, accozding to the Direction of the * Statute. 


2 Danv. 449. P. 5 


The Plaintiff replied de injuria ſua propria abſq; tali 


1 Flic Far: 19. cauſa, as the Statute likewiſe pꝛelcribes. 


Writ of Inquiry 
granted after a Non- 
ſuit in Replevin, 


And at the Trial the Jſaintiff was nonſuit ; and there⸗ 
upon the Jury was diſcharged without any J nquiry of the 


where the Defen- treble Damages given to Officers by the Statute ſupra. 


dants avowed as O- 
verſeers of the Poor 


And now it was moved, that the Avowants might have 


to inquire of the tre- a W rit of Inquiry awarded to ſupply this Ocket ; and at- 


ble Damages. 
5 Mod. 76. 


1 Cro. 146. 
Sid. 240, 380. 
Keb. 882. 
Raym. 124. 


10 Rep. 118. 


1 Roll. Rep. 272. 
2 Roll. Rep. 112. 


Plowd. 408. 
Cro. Car. 143. 
Dyer 135. 

x: Sid. 380. 


* Mod. 205. 85 
but upon another 


Point. 

Skin. 582. 9. C. 
Comb. 362. 

1 Danv. 68. 


Privilege of an Attor- 
ney not well pleaded. 
« Salk. 1, 123. 
Mod. 225, 310. 


ter much Debate it was granted, (viz.) To inquire of the 
Damages ſuſtained by the Defendants: and the £ifte- 


rence is this, 


y here the Matter omitted to be inquired by the p2in- 


cipal Tury 15 ſuch as goes to the very Joint of the Iſſue, 


and upon which, if tis kound by the J ury, an Attaint will 


lie againſt them by the Party, if they have given a falſe 
 Urerdit; there ſuch Matter cannot be ſupplied by a Writ of 


Inquiry, bece uiſe thereby the JAlaintiff may loſe his Adlon 
of Attaint, which will not lie upon an Jnqueſt of Office. 
But where the Matter omitted to be inquired by the 
principal Jury doth not go to the Point in Iſſue, oz ne⸗ 
ceſſary Conſequence thereof, but are Things meerly colla- 
teral, as Damages are in this Caſe, and the Four uſual 
Inquiries on a Quare Impedit, ſuch may be ſupplied by a 
ſubſequent Writ of Inquiry, without any Damage to the 
Party ; becauſe if the ſame had been inquired into by the 


principal Jury, it would have been (as to thoſe Particu⸗ 
lars) no moze than an Inqueſt of Otice, upon which an 


Attaint will not lic. 


_ a PR verſus Squire. Intratur Paſ. 7 Will. 3. 
Adjudged Mich. 7. poſtea. 


N Ation on the Caſe was bzought againſt the De- 
fendant, who was an Attorney of Clements Inn, who 
pleaded his Privilege thus : 


J. Et predict. Arthurus in propria perſona * dicit quod 


ipſe eſt & prædicto tempore exhibitionis Billæ ipſius Tho- 
mæ Stephens fuit un. Clericorum Tho. Winford Ar. un. 


2 3 pronotar. 


— "oct _— Ld 9 — —— — —— 


= £ ain 5 


Tem S Mich. 7 Wil 3 b E 36 


pronotar. Curiæ Domini Regis de Banco apud w aft, in 

Com. Midd. in officio ſuo quotidie intenden. and concluded 

with an Averment generally, without annering any Writ 

of Palvilegs to his lea. 
To this the JIlaiztiff demurred generally, and two Ob⸗ 
jetions were made to this J2iea. 

(1.) Fo2 that the Ocfendant div not ſay venit as well 
as dicit, ſo he was not in Court when he pleaded, 

(2:) Fo2 that he hath not laid any Viſne, ſs as the Far 
ok his being a Pronotary's Clerk. might be tried, koꝛ tis 
a Matter iſſuable, and the rather, becauſc the Deken⸗ 
dant hath not ſhewed any *atter of Recoꝛd ta prove his 
Pꝛivilege. 

Pt per Curiam, both the Objections were allowed, and 
the laſt was fatal, becauſe this is Matter ok Fact triable 
by a Jury, koz Pronotaries Clerks are not inrolled, where. 

foze 'tis neceſſary to lay a Viſne in this Plea. 


Judgment fo2 the Plaintiff, (viz.) that the Dekendant 
2 over. 


Bowers ver ſus Cook. 


E B'T againſt the Defendant as Executrix of John ; Mod.146, 145..C, 


Cook her late Husband. 1 Salk. 208. 8. C. 
Che Defendant pleaded in Abatement, that John Cook d. OE en 


in the Bill mentioned died on ſuch a Day and Place Inte- z Dany. 414. P. 2,3. 
itate, and that afterwards the Ozdinary of that JIlace 1... e an Er- 


granted Letters of Adminiſtration ta Her of the ſaid Inte- ecurix; when the | 


ſtate's Sood's, &c. prætextu quarum ſhe had adminiſtred !* Adminiſtratrix 


See Yelv. 115 


ſeveral Goods which were the Goods of the ſaid J nteſtate, 2 vent. 178. Suck 
in quo caſu the Plaintiff ought to name her Adminittratrix, 8 without 8 Tra- 
and not Exccutrix, & hoc parat eſt verificare, &c. and then e 2d Replica 


tion as here, and hel 


concludes thus: good. 


{f. * Unde, cx quo ſhe was not named Adminiſtratrix in the This 1 in Par 
: Bill, petit jadicium {1 ipſa ad Billam prædictam reſpondere 
compelli debeat, &c. 


And Upan a Demurrer to this Plea, the Objection was, 8 where dor 


that the Defendant ought to traverſe, abſque hoc, that . neceſſary. 
had adminiſtred as E 


Sed Par Curiam, The Plca is better without cuch F 


verſe, for if the 1 ruth was, that the Defendant had admini- ogy Fa Gy 5 5 
fired” in her own Wrong before Adminiſtration was actually ; Ne n_ 


granted to her, that Matter ought to come in by way of Re- 
3 Leon. 197 


plication Ly the other Side, as it is in the Caſes cited ; Ce 102, 565,810. 
in- the. argin.. Z $1572. oF Bull: 250. 
Anas But! Rol. Rep. 297. 
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Herbert verſus Waters & al. 


- Mod. 118. S. C 


n N Replevin, &c. the Dekendants avowed the Taking, 
95 ; 5 1 &c. as Overſeers of the Poor of the Pariſh of H. in the 


Comb: 344. S. C. general Form, accozding to the Direction of the © Statute. 
en 445 2: 3- Che Plaintiff replied de injuria ſua propria abſq; tali 
Flic par 19. cauſa, aS the Statute likewiſe pꝛelcribes. 

Writ of Inquir) And at the Trial the Jfaintiff was nonſuit ; and there- 

far n Kerlen, UPON the Jury was diſcharged without any Tnquiry of the 
where the Defen- treble Damages given to Officers by the Statute ſupra. 

- ng Cranes. 0 WG HL it was moved, that the Avowants might have 
to inquire of the tre- a Writ of Inquiry awarded ro ſupply this Ocket ; and at- 
ble Damages. ter much Debate it was granted, (viz.) To inquire of the 
oe. Damages ſuſtained by the Defendants; and the Diffe- 

rence is this, 
l. There the Matter omitted to be inquired by the pꝛin⸗ 
cipal Jury is luch as goes to the very Point of the Tue, 
and upon which, if 'tis found by the Jury, an Attaint will 
lie againſt them by the Party, if they have given a falſe 
; Cro. 145. —Qrrdit; there ſuch Matter cannot be ſupplied by a Writ of 


1 Bid. 240, 380. Inquiry, becaule thereby the Plaintiff may loſe his Action 


Keb. 882. 


Raym. 124. of Attaint, which will not lie upon an Inqueſt of Dffice. 
dig Rep: i =, ot where the Matter omitted to be inquired by the 


1 Roll. Rep. 272. pꝛincipal Jury doth not go to the Point in Iſſue, oz ne- 
ee wt 5 112. ceſlary Conſequence thereof, but are Things meerly colla- 
Cro. Gal, 143 teral, as Damages are in this Caſe, and the Four uſual 
Dyer 135. Inquiries on a Quare Impedit, ſuch may be ſupplied by a 
$16. 350 ſubſequent Writ of Inguiry, without any Damage to the 

Party ; becauſe if the ſame had been inquired into by the 

principal Jury, it would have been (as to thoſe Particu- 


lars) no moze than an Juqueſt of 1 — which an 
Attaint will not lie. 


Stephens verſus Squire. Intratur Paſ 7 Will. 3. 
Adjudged Mich. 7. poſtea. 
5 Mod. 205. S. C. 


bat upon another N Aftion on the Caſe was brought againſt the De- 


Sax 0 fendant, who was an ee of Clements Inn, who 
e pleaded his Privilege thus: 
1 Dany. 8. . Et prædict. 11 in propria perſona ſua dicit quod 
Privilege of an Attor- 


ney not well pleaded. iple eſt & prædicto tempore exhibitionis Billæ ipſius Tho- 
: Salk. 1. 123. me Stephens fuit un. Clericorum Tho. Winford Ar. un. 


- Mod. 225, 310. > pronotar. 


R i ee 
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pronotar. Curiæ Domini Regis de Banco apud Weltm. in 
Com. Midd. in officio ſuo quotidie intenden. and concluded 
with an Averment generally, without annering any Crit 
of Puüvilege to his Plea. 
To this the JIlaintiff demurred gen crally, and two Ob⸗ 
jecions were made to this lea. 
(J.) Fo? that the Ocfendant did not lay venit as well 
as dicit, ſo he was not in Court when he pleaded, 
555 Fo? thit he hath not laid any Vitne, ſo as the Fact 
of his being a Pronotary's Clerk might be tried, koꝛ tis 
a Matter iſſuable, and the rather, becauſc the Deken⸗ 
dant hath not ſhewed any Latter of Reco2d ta pꝛove his 
Pꝛivilege. 
Et per Curiam, both the Objeckions were allowed, and 
the laſt was fatal, breaulſe this is Matter of Faft triable 
by a Jury, koz Pronotaries Clerks are not inrolled, where- 
force 'tis neceſſary to lay a Viſhe in this Plea. 


Judgment koꝛ the Plaintiff, (viz.) "put che Defendant 
anſwer over. | 


Bowers verſus Cook. 


NEBT anainft the Defendant as Exccutrix of John ;1tod.136; 45.80. 
Cook her late Husband. 1 Salk. 298. S. C. 


The Dekendant pleaded in Abatement, that John Cook by the Name of Pow 


ers v. Clerk. 


in the Bill mentioned died on ſuch a Day ann Jalace Inte- 3 Danv. 414. p. 2, 3. 
ſtate, and that afterwards the D2dinary of that JILALC 11.4 again an Ex 
granted Leiters of Adminiſtration to her of the ſaid Inte- ecurix, when the 
ſtate's Good's, &c. prætextu quarum ſhe had adminiſtred "= Adminiſtratrix. 


See Yelv. 115. 


ſeveral Goods which were the Goods of the ſaid Inteſtate, 2 Vent. 178. Such 
in quo caſu the Jaintiff ought to name her Adminiſtratrix, Ts en a Tra- 
and not Executrix, & hoc parat eſt verificare, &c. and then ee e 


tion as here, and hcl 


U onclude 5 thus: g cod. 


l. Unde, cx quo ſhe was not named Adwiniftratrix | in the * This i; in Dar. 


Bill, petit judicium ſi ipſa ad Billam prædictam reſpondere 
compelli debeat, &c. 


And upon a Demurrer to this Plea, the Objection was, Traverſe where no: 
that the Defendant ought to traverſe, abſque hoc, that ſhe e 
had adminiſtred as Exccutrix. 


Sed . Curiam, The lea is better without ſich Tra- Vide ante 99, 199, 


verſe, for it the Truth was, that the Defendant had admini- 75 4. 200; 
fired in her own Wrong before Adminiſtration was actually ; Rep. 30 b. 


granted to her, that Matter ought to come in by way of Re-, „n 
plication by the other Side, as it is in the Cafes cited 6 , 


2,565,810, 


in. the * Borgin, i * 3 Butt 3 
Aa a 2 But YEE 205 


212 — — —— os 
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weh. HW But Holt Chief Juſtice objected againit the C Concluſion 
Sk 207; - of this Plea, which being a Plea in Abatement ought to 


be petit ſudicium de Billa & quod Billa ill” caſſetur; but the 
Concluſion ſupra is pꝛoper only to a Plea in Non- ability 
of the Perſon, o2 to the Jurisdiction of the Court ; and 


fo? this Reaſon only Judgment was given againſt the De: 
fendant, Quod reſpondeat ouſter. 


Page verſus Stedman 


Coparceners cannot IN Replevin, &c. f0? taking 500,000 Bꝛicks in a Place 


ſever, but muſt join 


ln n Remy foe Falled Walfield in the Pariſh of St. Pancras in Mid- 
Rent. dleſex. 
ke + e The Defendant made Conufance as Valliff of John 
Comb. 347. S C. Bennet, Eſq; and Grace his Wife, fo2 that Simon Bennet, 
Ct, 164.2. Cſq; was ſeiled in Fee of the Place where, &c. and that 
n e 10 Decemb. ann. 33 Car. 2. he made a Leaſe thereof (a- 
- x Danv. 653. P. 14. mongſt other Things) unto Thomas Griffith fo2 Fozty-four 
* 1 328. Pears, rendzing 1801. Rent every Pear; that afterwards 
the ſaid Simon Bennet died ſeiſed of the Reverſi on, which 
deſcended to the ſaid Gzate, and to Frances Countels of 
Salisbury, as Daughters and firs of the ſaid Simon Ben- 
net; that afterwards the ſaid Grace intermarried with John 
Bennet, and becauſe 451. one Moiety of 90 J. of the 
laid Rent fo2 one Dalf Pear ended at Mich. ann. 6 W. & 
M. An the ſaid John and Grace, in Right of the laid Grace, 
tempore quo, &c. aretro fuerunt & minime ſolut, the 
Benn us as Bailiff of the ſaid John Bennet and Grace 
his Wife, 1 made Conuſance fo2 the laid 451. one Wan ot 
the ſaid 90 l. &c. 
To this Conulante the Plaintiff demurred. 
. Et per Curiam, The Conuſance is ill, becauſe Coparce: 
| | ners cannot ſever, but muſt join in Avowy fo2 Rent; 
therekoze the Defendant in this Caſe ought to have made 
Conulance fo2 the whole Rent as Bailiffs to both Siſters. 
So where one Siſter diſfrains, ſhe muſt avow in her 
own Right, and alſo as Bailiff to her other Siſter koz the 
mo Rent, and not koz a Poiety only in her own 


The Plaintiff had Judgment. 


— — woe , oa —_— 


Term. Sanct. Hill. 
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Inhabitants of Wotton Rivers verſus Inhabitants 
of Marlborough in Wilts. 


OVED to quaſh an Oer of two Juſtices of the; Mot. 149. 8 C. 
; Peace fo? the Settlement of a poo? Perſon, 8c. LON: 402. S. C. 
: (:.) The firſt Objeition was, Chat the Oz 5 0 lu 
der recited, that upon Complaint made contern- S. 4. che Rene 


ces for the Removal 


ing the Perſon, &c. they had ſo oꝛdered, &c. and it did of a poor Perſon 


not appear by the Oꝛder who it was that made the Com- ome Fg 


plaint ; and the Juſtices of Peace have ne Power to re- Churchwardens and 
move any Perſon, but upon the Complaint of the Church- Overſeers of thePoor. 
 wrrdens and Overſeers of the Poor; and therefo2e it ought 8 5% 836. 
to be ſo crp2eſſed in the Ozder to give them Jurisdiction. 

(2.) It was not alledged in this Oꝛder, that the Perſon 
removed, &c. did not rent 10 l. per ann. in the Pariſh | 

from whence he was removed, fo2 if he did, he is not 
removeable, tho' he is likely to 'be chargeable. 

To the firſt of theſe Objections it was anſwered, That 
admitting 'tis neceffary, that it ſhould appear the Oꝛder 


was made upon the Complaint of the Churchwardens and 


Overſeers of the Poor; yet that Dekect was helped by the 
Tpccial Return of the Certiorari by the Juſtices in the Cap- 
tion, &c. where 'tis expꝛeſly alledged, that the Oder was 
made upon the Complaint of the Churchwardens, &c. 

And as to the other Objeition it was anſwered, That 
Upon Search in the Crown-Dffice moſt of the Orders of 
Settlement there filed are without Allegation of not rent- 


ing 


—— — —— ——— — 
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ing 10 l. per ann. and yet a great Num ber of them wee 
confirmed by this Court. 


But after ſeveral Oebates it was reſolved per Curiam. 
That the laſt Objetion ok not renting 10 l. per ann. was 
not material, eſpecially becauſe of the PDꝛecedents men— 
tioned ut ſupra, ſo that this Ozder was quathed upon the 
firſt Objeſtion only. 

Foz, per Curiam, tis abſolutely neceſſary, that in the 
Body of the Dwer it ſhould be erp2efly chewn. that it was 
made upon the Complaint of the Churchwardens and Over- 


ſcers of the Poor, foz otherwiſe the Juſtices have no Autho- 
rity to make it. 

And the ſpecial Caption made upon the Return of the 
Certiorari could not help the Dekeck in the Body of this 
Order, fo? that ought to be ſufticient of it (elf, 


Curia. 


Vide ante 156, 198. 


The king verſus Gately. 


5 Mod. 138. N Order of Seſſions was made in Middleſes to dif: 


Tie Jolle Power IX charge one Green a Surgeon's Apprentice from his 


to diſcharge Appren Hater fo2 not inſtruting him the ſaid Green in the Art 


tices. 


_ « c of Surgery, but Gately the Maſter being a Mountebank 
Salk. C 68, %. kept the Appꝛentice fo2 a Tumbler on the Stage. 
1 Vent. 174. It was inſiſted againſt this D2der, that the Juſtices of 
Vice Mod- 2-255. JIeace had no Jurisdickion in this Batter, becauſe a Sur- 
Skin. 98. geon is not one of the Trades mentioned in the Statute 
Wo 5 El. and the Juſtices have Power only over ſuch Appꝛen⸗ 
tices who are bound to the Trades therein named, and 
not over the Appzentices to other Trades. 
And Mr. Lrckener's Caſe of Suſſex was cited, which 
was, Two Juſtices made an Ozder to compel him to pay 
his and his Wife's Coachman's Wages; which Odder foz 
that Reaſon was quaſhedg. 
„ Saund. 313. On the other Side the Caſe of * Hawkſworth and Hil- 

lary was cited, where the Ozder was fo? diſcharging a 
Merchant's Apprentice, which is not named in the Sta- 
tute 5 Eliz. 

To which it was replyed, that in that Caſe it might 
be agreed, upon d2awing the Ozder, not to inſiſt on that 
Point, but only upon the Power of the Juſtices diſcharg- 
ing an Apprentice upon his own Default. 

And after ſeveral Debates this Ozder was diſcharged 
upon the Point of Jurisdiction objefted, &c. 


= = vut 
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But ſome of the Juſtices who made this O2ver, being 
Lawyers, were very much inclined to have it quaſhed, be- 
cauſe this Appꝛentice, who had pꝛocured himſelf to be Dil- 
charged from his Yaſter fo2 not teaching him the Art of 
Surgery, immediately afterwards became a Tumbler to 
another Mountebantz, fo that it appeared he had only a 
* to change Matters, but not Trades. 


Walker & al verſus Stokoe. Judgment was 
given 31 January Anno 7 Will. 3- 


'RROR of a Judgment in C. B. in an Action of Tref: 5 \o4. 16, 69. 8.C 
paſs bꝛought by Stokoe againſt Walker, and Four o- Amendment nos 


granted where tis to 


ther Dekendants; and a Gerdiſt foꝛ Stokoc, and Judgment reverſe, and not to 
there entered againſt all the five Dekendants. „ affirm a Judgment. 
And now Walker and Chee moze of the five Defen- , 354: , ©: 
dants bzought this Writ of Error, and afligned fo2 Erroz, Salk. 4% 5. 
that one of the five Detendants, aàgainſt whom Judgment 1 Mod, 153 
was entered, died before the Verdict, but they did not 2886 % 
conclude this Alignment ok Error in Fact with Hoc pa- Skin. 165, 253,254, 
rati ſunt verificare. 8 
Mherekoze the Defendant in Erroꝛ pleaded In allo eſt 3; 
erratum generally, and afterwards the JIlaintiffs perceiv- Pol. 520. 
ing their Miſtake moved the Court to amend, by adding vide Teen 3 55 
the Averment ſupra, (viz. ) Hoc parati ſunt verificare. 1 Levy. 99. ; 
But after Debate it was denied to amend it, becauſe it 
was not to affirm but to reverſe a Judgment. 
Then the Plaintiffs moved to quaſh their own Writ of wee the Jutgmer 
Erroz, becauſe it was bzought only in the Names of four che writ of kno, 
Perſons, when it appeared by the ſame Writ, that the Judg- muſt be brought by 
ment was joint againſt five Defendants, and the Ulrit did OW PO 
not ſct fo2th that the Fikth was dead, fo2 which Reaſon 
it was ill, becauſe all the Defendants muſt be joined in a 
505 of Erroz, and if any refuſe, they muſt be afterwards 
everend. 
And it was agreed by all, that this Writ of Etro? was 
Ill fo2 the Reaſon ſupra; but then it was much inſiſted on by 
the Counſel fo2 the Defendants in the Writ of Erro?, ta 
have this Matter amended by rhe Inſtrudions to the Cur- 
ſitor who made out the Writ; who being o2dered to at- 
tend pꝛoduced his Inſtructlons given by the Plaintiffs in 
Erroz, to this Effeſt: 
. 1 Stokoe verſus T, Walker, & B. C. D. & E. naming 
the Plaintiffs and the Defendants 1 in pens transgreſſionis. 


Mae 
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Make a Uirit of Erroꝛ fo2 the Oekendants: Note; The 

Dekendant LE. is dead. 

Ind now it was inliſted, that this is ſuch an Inſtruction 
that the Curfitoz, ex officio, ought to take Notice of it, 
and to ſhew the Ocath of I. in the Body of the Urit of 
Crro2, and therekoze the Omiſſion of it Was but Vitium 

* and amendable. 
contra. To which it was ankwered, that this was the J Inozance 
of the Curfito?, and not a Hiſtatze of his Pen, fo? it may be, 
that he did not know the Law, that it was neceſſary to al⸗ 
ledge the Death of FE. in the Body of the Crit; he might 
think it ſufficient that the Crit was only in the Name of 
the Survivors, fo2 that his Inſtructions did not direct him 
to crp2eſs the Death of E. in the Writ, but only to take 
Notice that E. was dead; but if he had made the Writ as 
well in the Name of E. as of the Survivoꝛs, then he had 

iot purſued his J iſtruftions, . 

And it was argued farther, that a Writ of Erroz was 
not amendable in any Cale, it being not within the Rea- 
ſon ok any of the Statutes of Amendments, which arc 
made fo? the Affirmance and Support of Judgments; but 
this Crit is to rcverſe a Judgment, therefo2e ould nat 
be favoured. 

F92covuer, if it was amendable, pet the CUrit Ld a 
Piaintiff (ail never be amended at the Inſtance cf a 
kendant againſt a Plaintiff who purchaſed it, for 5 
would be ta enfozce the Plaintiff to bring ſuch 1 Crit as 

would picaſe the Ocfendant, whereas the zlaintiff (Sun 
pleaſe himſelf therein. 
Caria. Ind after ſeveral Debates it was reſolved by the whole 
Writ of Fr-or not Court, that a rit ok Erro2 is not amendable in any 
WEDGE, Caſe, becauſe it goes in Reverſal of Judgments. 

Ind that if it was amendable, it could never be ot the 
Inſtance ok the Dekendant, becauſe the e S CUrit 
o Occlaration, oz the Defendant's JIira, ſhall in no 
Caſe be amended at the Pꝛaper of the 5 fo! a 
Plaintiff ſhall not be compelled to bing his IFion, 024 
Defendant to plead, otherwiic than he himſelf will. 

Moreover, the Defet in this TUrit is fatal, and that it 
was not a Piſtake only, but Ignozance in the Curſito), in 
not ſctting koꝛth the Death of E. in the Trit of Erro?, ko: 
he had purſued his Inſtructions as far as they led him, in 
that he made the Crit in the Name ok the Survivoꝛs only. 

Sek of Error 124% And hereupon the Plaintiffs pꝛaped a new Urit of Er- 


cu iS NO Sup e 


3 roꝛ coram vobis reſiden. which was granted; and the new 
ZZ 2 fit 
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Crit being allowed in Court, the Plaintiffs on another 


Day moved fo2 a Superſedeas, becauſe this Uirit was not 
a Superſedeas ok it (elf, as the firſt Writ of Erro2 was, and 
a Superſedeas was granted, and the Plaintiffs put in“ Bail 
And afterwards the PPlaintiffs upon this new Tlrit of 

Erroꝛ (wherein the Death of E. was alledged) did aflign the 
lame Patter of Fai fo2 Erroz, (viz.) The Death of E. be- 
fore the Verdict, adding the neceſſary Averment Et hoc pa- 


rati ſunt verificare. 


Quære. If neceſ- 


{ary 10 to do. 


Thereupon the Defendant Stokoe pleads as to C. one 


ok the Plaintiffs in the Writ of Erroz, quod ipſe ad breve 
de Errore prædicto ulterius proſequend. admitti non debet 


quia dicit quod poſt ultimam continuationem, &c. the ſaid 


C. had by his Deed of Relcaſe (pꝛoduced, &c.) releaſed all 
Erroꝛs, &c. Et hoc parat. &c. unde petit judicium ſi præ— 


dict. C. ad breve de Errore prædict. ulterius proſequend. 
contra ſcriptum ejuſdem C. proprium fic ut præfertur fact. 


admitti debeat, &c. Et idem Ricardus Stokoe ulterius dicit 


quod judicium predict. fic ut præfertur reddit. ob Errores 
predict. per prædictos (the other Plaintiffs) ſuperius aſſign. 
1cvocari non debet quia dicit, that the ſaid E. did not die 
before the Ulerdit, Et de hoc ponit ſe ſuper patriam & præ- 
dict. (the other Plaintiffs in Erroz) ſimiliter. 


Et quoad prædict. placitum præfat. Ricardi ad præcludend. 


prœfat. C. ab ulterius proſequend. breve de Errore prædict. pl'i- 
tat. idem C. dicit quod ipſe per aliqua, &c. præcludi non de- 


-ct, and ſo pleads Non eſt factum to the Relcaſe, and Iſſue 


was taken thereon. - yo | 

As to the firſt Iſſue, the Jury kound, that E. was dead 
before the Verdict in the original Action; and as to the laſt 
Iſſue, they found the Releaſe to be the Deed of C. 


Thereupon the Plaintiffs in Erro2 having entered the 


Iſſues, the Poſtca and Uerdit, upon the firſt Roll of the 
Cirit of Erro2, as they ought, they in Michaelmas-Term 
s Will. 3. ſet the Cauſe down fo2 the Judgment of the 
Court in pzonouncing the Reverſal of the Judgment as to 
them. — EEE 

But then an Erception was taken on the other Side as 
to the UWirit of Erro2 coram vobis reſiden. which was in 
the Name of the King, reciting the Judgment to be in 


the Court of the King and the late Queen, befo2e the Ju⸗ 


ſtices of the King and the late Queen, inter, &c. 


B bb: "Ac 
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34 ASE. pl. 1 Ac recordum & proceſſum prædict. in Curia nofira corain 
y ARCH 55 nobis cauſa Erroris intervenien. Venire fecimus & coran: 
2 Cro. 160, 161 nobis jam reſiden. | 
ot * And becauſe it appeared that the firſt Writ of Erroꝛ was 


quaſhed, upon which the Apt was removed into Þ. i. 
which CArit was in the Time and in the Name of the lat: 
Queen as well as of the King; therekoze this lait Clauſe 
was a wong Oelcription; and this Writ was no War 
rant fo2 the Court to pꝛoceed thereon. 
Garn And after ſeveral Debates, the Court in Hill. 8 W ill. ; 
quaſhed the Writ fo2 this Reaſon, tho' it was inſiſted 5 
that accozding to a grammatical Conſtruction, the Rela: 
tives and Gerb being in the plural Mumber, the Clauſe 
would ertend to the Queen as well as ta the King; ann 
that this Writ of Erro2 would be ſutficient withour this 
Clauſe (quod fuit conceſſum per Curiam), yet it being ta de— 
feat a Judgment, it ſhall not have a favourable Conſtruſtion. 
AQhereupon the Court was moved, that a new Grit of 
Erroꝛ coram vobis reſiden. might be allowed, and allo a Su- 
perſedeas, which was granted upon putting in Bail to pꝛo⸗ 
ſecute, &c. tho' the Superſedeas was oppoled⸗ as bein! I the 
third Ait of AA 
Sed per Curiam, This is the firſt Tirit coram 0 reli- 
den. ko; the other Writ was void; and the Iſſues being 
found again by the Jury, ut ſupra, thereupon Judgment 
was given as to him who releaſed, quod nil capiat per 


2 Cro. 116, 117. breve de Errore; and quoad 18 reſt, that Judicium rever- 
ſetur, &c. 


Jones verſus Bodinner. Intratur Hill. Anno 
7 Will. 3. Reſolutio Cur. Trin. 8 Will. 3. &C. 


8 Reſpaſs fo: Taking one Gelding, one Mule, and 
. five Colts at Zennen in Cornwall. 


* There could be no The Defendant pleaded in Bar, that in Hillary-Term 
fuch Writ of Hilla anno 6 Will. & Mar. nuper “ Reginz, a TCrit iſſued out of 


Term, becauſe the 


Queen died about the Exchequer, direcßed to the Sheriff of Cornwall, reci⸗ 
Chriltmas before. ting that one Thomas Treſilian had been outlawed in the 


Vide Mo. 696. 


Yely. 9. Court of Common Pleas, and that upon a lpectol Capias 
1 Cro. 25, 214 Utlegatum iſſuing out of that Court, it was found and re- 


— 7 5 turned, that the ſaid Tho. Treſilian was ſeiſed in Fee of a 


3 Cro. 722, 778. Tenement called Skewack in the Pariſh of Zennen, of the 


1 387 445: yearſy Galue of zo l. and the Ring and Queen commanded 
2 Cro. 07 


e Cre Y the Sheriff to levy the Tues and ÞPyofits thereof, and to 


Ray. A758 | ANNIE | return 
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return the Poney, a die Sancti Martini in quindecim 7 
tunc prox ſcquen', and that upon this TUrit, the Sheriff 
of Cornwall made a UWſarrant to the Defendant his Bailiff, 
by Girtue whereof the Dekendant on ſuch a Day befoze the 
Return of the Urit, finding the ſaid Cattle Levant and 
Couchant on the ſaid 'Tenement called Skewack, DID there 
take them fo2 the Iſſues and Pꝛolits of the ſaid Tenement, 

and delivered them over to tye Sheriffs, & ce. 

The Plaintiff replied, That the Defendant took the 
Cattle upon his (the Plaintifk's) own proper Land in 
Zennen afo2eſatd, abſque hoc, that they took them upon 

the Tenement called Skewack, upon which they were at 


Inte, and the Plaintiff had a Uerdit, and twenty Pounds 
Damages. 
and now it was moved in Arreſt of J udgment, That 

this Ifluc was not material ta this Action, becauſe the 'Defen: 

dants had by their Plea confeſſed the Treſpaſs; and the 

Matter ſet out fo2 their Juſtification was all void; fo2 it 

was impoſſible that there could be any ſuch Urit of Hilla- 

ry-Term 6 Will. & Mariz, becauſe the Queen died about 

Chriſtmas bekoze, and ſo all that Matter about the Writ 
and Warrant being impoſſible, it was all void; and the 

Doekendant's Plea amounted in Effet to a plain Confeſſion 

of the Action; wheretoze the Plaintiff ſhould have demurred, 

and nat taken Iſſue to no Purpoſe, 

On the other Side it was inſiſted fo? the Plaintif, that Econtra for the Plain. 

the Defendant ought not to take Advantage of a Fault in f 

his own Plea, and the Iſſue was fo2 his Benefit. 
Belides, this is only a Slip of the Clerk, and therefo2e 

amendable, fo2 in Truth the Writ was Teſte Trin. 6 W. 

& M. when the Queen was living; and ſo the Miſtake was, 8 

only in the (God Hillary, for Trinity, and after all, tis Hob. 114; 66 

helped by the * Uerdift. Moor 695,696, 697. 
Sed per Curiam, This is an immaterial Iſſue, fo2 the Curia. 

Reaſon ſupra, and that this Miſtake was not amendable, 

nn * by the Gerdict, and that there ſhall be no Re- 

picader 
But upon the Conkeſion of the Dekendants in their ke of lea to 

Felca, there ſhall be a Writ of Inquiry to aſcertain the EE ems 

Plaintiff 8 Damages, and fo2 this Courſe the Authozity 

ak the Caſe between | Lacy and Reynolds was relied on. + Cro. El. 214. 
And accozding to this Opinion, a ſpecial Entry was * Noll. Abr. 99. 


made on the Roll immediately after the Keturn of the 42 Ea 4.46 
Poſtca, thus: 


B b b 2 l. Super 
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ff. Super quo viſis & per Cur' dicti Domini Regis hic 

plenius intellectis omnibus & ſingulis præmiſſis præd' vide- 

tur Curiæ dicti Dom Regis hic quod prxd Henricus Jones 

ſuper placitum præd Willi Bodinoe modo & forma præd' 

placitat' damna ſua occaſione tranſgreſſion præd recuperare 

debeat & qd præd Will us Bodinoe in placito ſuo pred ſu- 

perius placitat exiſt cognovit materiam in narratione 

przdict' ſuperius allegat & nullam ſufficientem materiam in 

lege in Barram five præcluſionem predict Henrici Jones ab 

actione ſua præd' verſus eundem Will' Bodinoe placitavit. 

Ideo conſideratum eſt quod placitum prad Henrici Joncs ſu- 

perius replicando placitat & exitus ſuperinde inter eoſdem 

Henricum Jones & Will'um Bodinoe junct & proceſſus ſuper | 

eundem exitum fact' nec non veredictum præd' in forma præ- 

dicta reddit penitus evacuentur & pro nullo habcantur & quod 

ſuper cognitione prædicti W. B. in placito ſuo prædicto ac 

wateriis in narratione prædict ſuperius verſus eundem W. B. 

per ipſum Henricum Jones allegat prædict Henricus Jones re- 

cuperet damna ſua occaſione tranlgt predict in narratione 

„ præqdicta ſuperius ſpecificat. 

See ſuch an Entry at Sed quia Cur dicti Dom' Regis nunc hic incognit' exi- 
large in 2 Roll. Abr ſtit qua damna prædict' Hen Jones ſuſtinuit occaſione 


oy tranſgreſſionis præd' Ideo procepeum eſt vic' quod per ſacra- | 
mentum, &c. 


E 
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Yeomans vid” verſus Bradſhaw. 


Lizabeth Yeomans as Adminiſtratrix of Henry Yeo- Comb. 492. 8. C. 
mans her late Husband bzought an Action on the; Dany. 353. pl. 4- 
Caſe upon a Bill of Exchange againſt John Brad- Pvt «pon n Bill of | 
| ; 2 Exchange is not e- 
ſhaw; the Action Was laid in London, and the qual with a Debt on 
Admintſtratrix declared upon a Bill drawn by Bradſhay # Bond, but e 8 
in London, upon one Gcorge Atcry of Newcaſtle upon Tine, 8 Fe 
and that the Bill was rekuled by him; whereupon Brad- 
ſhaw the Dꝛawer became liable ta pay the Maney accoꝛd⸗ 
ing to the Cuſtom of Merchants; and ſhe allenged in the 
Declaration, that Administration was granted to her by 
the Vicar General, and principal Official of the Biſhop of 
Durham, cui commiſſio Adminiſtrationis pradice” de jure ſpe— 
Qabat, 8e. . 
The Defendant craved Oyer of the Letters ok Admint- 
ſtration, which were entered in bac verba. 
Quibus lectis & auditis idem Johannes Bradſhaw petit ju- 
dicium de Billa prædicta quia dicit quod Civitas London” 
prædict ſemper fuit & eſt extra Dicecelin Dunelm' prædict' 
infra Diœceſin London quodque ipſe idem Johannes Brad- 
ſhaw ad & ante tempus mortis præfat' Henrici Yeomans & 
ſemper poltca hucuſque fuit & adhuc cit inhabitans & commo- 
rans extra Dicecetin Dunelm' prædict' videit apud London' 
prædict' in parochia & Warda præd' infra Diœceſin London 
ar e 
And upon a general Demurrer to this JÞlra, the Que- 
ſtion was, Whether in the Caſe of a Bill of Exchange (as 
tos 


oo 5 At as ” 2 ä 
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*PNyer 305. a. 
1 Roll. Abr. go. 
Cro. El. 472. 

2 Rep. 29 


Curia. 


this was) the Right of granting e eee Uoth 


belong to that Ozdinary of the Place where the Bit 
was at the Time of the Death of the Inteſtate, as in the 
Caſe of a Bond oz other Specialty; or whether 'tis no 


moze than a Debt upon ſimple Contrac, and ſo follows 
the Perſon of the Debtoz where⸗ever he is. for if fo, then 


the Right of granting Adminiſtration belongs to the Omi- 
nary of the JIlace where the Debtoz was at the Cline of 


the Death of the Inteſtate, as it is held in the Calcs cited 


in the“ Margin. 


Lt per Curiam, This Debt upon a Bill of Exchange 
was not upon an Equality with a Debt upon Specialty. 


but is no moze than a Debt upon ſimple Contract which 
koliows the Perſon of the Ocbto2; and therefo2e this Ad- 


5 Mod. 243. 8. C. 
2 Danv. 5 4. V. pl. 3. 


Where Ven damnifi- 
catus is A 1 Plea, 


where not. 

Vide 1 Sid. 444. 
1 Mod. 43. 

2 Keb. 619. 

2 Saund. 83, 84. 
4 Leon. 62. 


2 Co. 339. 
Ro. Abr. 43 2 pl. 2. 


For the Plaintiff. 


miniſtration is void, fo2 this was Bona notabilia in Lor:- 


don, and therekoze the Rule aa thai the Pill (hould 
abate. 


Harris verſus Pett. Intratur Paſch 8 Willi. 
B. R. Rot. 173. and adjudged Trin. following. 


\ EBT upon Bond, &c. the Defendant craved Oyer 
of the Condition, which appeared to be in the Manner 
. 


ll. If the 8 bounden Sampſon Pitt, his Heirs and 
Aſſigns, do free and keep harmleſs the above-named Da- 


"niet Harris, his Heirs and Aſſigns, of and from all ſuch 
Coſts and Damages as may ariſe againſt the ſaid Daniel. 


by reaſon of a Law-Suit now depending between the ſaid 


Daniel and one Philip Couch late of Liskard Pariſh, that 
Then. Ke. 

Hereupon the Defendant pleaded in Bar, quod prædict 
Daniel ad aliquod tempus poſt confectionem ſcripti obliga- 
torii præd' hucuſq; in aliquo modo non damniticatus fuit ra- 
tione dictæ ſectæ ad legem tempore confectionis ſcripti illius 
obligatorii dependen inter præfatum Danielem & Dominum 


Philippum Couch in conditione predict luperius nominat' & 


hoc, &. 


And upon a ſpecial Demurrer to this Plea, the Plaintiff 
ſhewed fo2 Cauſe, that the Defendant ought to have let 
kozth how he had indemnitied the Plaintiff. 

And it was infifted fo2 the Plaintiff, that Non damnifica- 
tus was not a good Jlca, but that the Defendant ought 
to have pleaded. in the Atfirmarive, and have ſet forth 


I ITY in 
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in what Court the Suit was, and what Damages had d. 
role thereon; and the Manner how the Defendant had in- 
demnitied the Wlaintiff from thoſe Damages. 

Ind the Reaton iniiſted on fo2 differing this Caſe from 


the common Cales of Counter-bonds to indemnity and 


ſave harmleſs, was, becauſe in the Condition of this Bond 
the Wo2d Free is added, which is of the ſame Significa- 
tion as the Toꝛd Acquit, o2 the Uo Diſcharge, and 


where thoſe Tlozds are in the Condition, there Non dam- 


nificatus is no good Plea, but it muſt be ſpecially ſhewn 


how the Plaintiff was acquitted oz diſcharged ; and the * » Leon: 71, 


Caſe in the * Margin was cited and relied on as an Aut- 
thozity in Point. 


Brett wer. Andrews, 
Gouldſ. 63. 8. E. 
Owen 7. S. C. 


Blt on the other Side it was argued koꝛ the Deken vant, For the Defendant, 


that this Plea in the Negative was a good Plea, becauſe 
the Condition of this Bond doth not refer to any certain 


on particular Thing from which the Defendant ſhould free 
the Plaintiff, but relates only to generals, which may oz 


may nat happen; and it lies pꝛoperly in the Knowledge of 
the Plaintiff only, Cahether he had any Damages by 
Kealon of the Suit mentioned in the Condition of this 
Bond. 
8 the Difference of theſe Cales is as followeth : 7 
Ahere the Condition is, that the Defendant ſhall diſ- 


4 92 acquit, 02 free the Plaintift of oꝛ from ſuch a Bond His own 


3 Cro. 913, 914 
2 8 03 1 
36, 37 
6 up- 


or Rent, or Action, 02 from any other particular Thing al- on the Cate. | 


tertained in the Condition, there the negative Plea Non 
damnificatus is not good, becauſe the Dekendant hath un- 
dertaken to do an Aﬀ in Diſchar! re of the Plaintiff. 

But where the Condition is only to Free ag to diſcharge, 
0) indemnify the Plaintiff from any Damage, 02 Coſt | 02 
Trouble, which hall o2 may happen by Reaſon of fuch Bond, 
Rent on Action, 02 other particular Thing therein mention- 
ed; in ſuch Cale the negative Plea is [ufficient, becauſe it 
doth not appear that any Damage hath happened to the 
Slaintiff; and ik no Damage hath happened, then tis 


5s lnpoſtible that the Dekendant ſhould ſhew in the Affirmative 


the Banner how he had freed or diſcharged the Plaintiff ; 


therefoze it lies an the Part of the Plaintiff by Way oc 


Keply, wherein he was damnitied. 

Et per Curiam, Judgment was given fo2 the Defendant, 
and that the Law was accozding to the Diverſity akozeſaid; 
whereupon the PPlaintiſt prayed Leave to diſcontinue upon 
Hayment of Coſts; which was granted, 

Judicium pro De: endente. 


Oldham 


— — —— — ̃ ꝙ— — ——— 
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Oldham werſus Pickering. Pat. 8 Will. 3. B. R. 
Rot. 87 


ur "Bob © FN a Prohibition, and upon a Demurrer to the Octlara- 


z Danv. 379. pl. = tion, the Caſe appeared to be, that A. (who had Lands 
; \n war f e limited to him during the Lite of B.) died Jateffate, and 
i is a ce the Plaintiff took out Adminiſtration, B. (the Ceſtuique Vie) 


Vide Vaug. 190. being till living; and now there being Allets ſufficient, be- 


8 ws | lides this Eſtate pur auter Vie, to pay all the Debts, &c. 
Cart. 65; 66: The next of Kin to the Jnteſtate libelled in the Spiritual 
eb. 250. Court againſt the Adminiſtratog, to have this Eſtate pur 


9 care 2. cap. 3. auter Vie diſtributed, ſuppoſing the * Statute, which makes 
e ſuch Eſtates Aſlets in the Hands of an Executoz 62 Admi⸗ 
niſtratog, had changed the Mature ok the Eſtate, and made 
it a mere Chattel in their Þands, and fo ſubject to a Dittri- 
| bution, as other the perſonal Eſtate of the Inteſtate. 
Curia. Sed per Curlam, Such an Eſtate ſtill remains a Frec- 
: hold, and the Adminiſtrato? is Tenant of ſuch Freehold, 
againſt whom the Pracipe muſt be brought if a Common 
Recovery ſhould be had againſt him of the Lands; and 
the Deſign of this Statute was only in reſpec ta Credi- 
tors, to make an Eſtate pur auter Vie Aﬀiets fo; apment 
0 Debts, and fo2 that End only the Adminiſtrato? is made 
an Occupant, but in all other Reipefts the Quality of the 
Eſtate remains the ſame as it was befoze at Common Law; 
and the Spiritual Court never had any Jurisdickton in Cales 
of Frechold. 
2 K 23Car.2.c.1i0., Et per Holt Ch. Juſtice, Since the Statute 22 53 
Car. 2. it hath been held, that the Statute 31 Ed. 3 
11. is thereby repealed; and he held, that the Reaſon 5 
Diſtribution of the J nteſtates Goods by the O2dinary, be⸗ 
foe the Statute 22, 23 Car. 2. was, becauſe there was no 
Pꝛoperty of thoſe Goods in any Body, therefoze the £©2di- 
nary having the Poſſeſſion, he diſpoſed them at his Plea⸗ 
(ure, fo2 there was no P2opzieto? ta control him. 
And he doubted, Whether this Eſtate pur auter Vie was 
ſubjett to the Payment of general Legacies, in Cale it 
came to the Pands of an Executoz oz Occupant by Force 
of the Statute 29 Car. 2. cap. 3. 
Quære, hether it ſhall go to the Adminiſtrator de bo- 
nis non, &c. fo? that it is not within the Letter ok the 
Lo, and it was made a Doubt in the Argument of this 
Cale, 


4 Zo ED apes: 


any other Aﬀion upon Dcclaratiots filed againſt him in 
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Bands verſus Bodinner. Paſch. 8 Will. 3. B. R. 
Rot. 382. 


N Trover fo2 a Cow, &c. 
The Defendant pleaded his Privilege as an Attomey Filing Bail for an 
of the Court of C. B. Appearance doth not 
The Plaintiff replied, that at the Time of e 


his Bill againſt the Defendant, (viz.) on ſuch a Day, 1 c 
the Dekendant was in Cuſtody of the Parſhal of the Court 3 ©: 83. 
of B. R. at the Suit of one Katharine Maddern, Widow, in W wg * 
a certain Plea of Treſpaſs, and then and there the Ocken. 27 H. 6. 7. 
dant, by the Court afozeſatd, Tradir, fuit in Ballivum in 
placito prædicto ad ſectam dictæ Katharine Maddern prout 
patet per Recordum inde, &c. ſuper quo poſtea ſcilicet eodem 
die, the Plea afozcſaid of the ſatd Katharine Maddern, be- 
ing not determined, the JalaintiF, accozding to the C Tourſe 
of the Court Time out of Pind wed and appꝛaved, er. 
hibited his Bill againſt the Dekendant here in Court 
prout ci bene licuit, & hoc, &c. 

To this Replication the Defendant demurred gencrally, 
and after Debate it was avjudged Hill. 8 Will. 3 3. that the 
Matter in the Replication was not ſufficient to ouſt the 
Defendant of his Privilege of an Attorney; fo2 tho' an Attor- 
ney, oz other pꝛivileged Perſon of the Court of Common 
Pleas oz Erchequer, doth file Bail in the Court of B. R. 
fo2 his Appearance in that Court upon an Irred by 229- 
ceſs, &c. yet this doth not amount to a Watver of his 
Puivilege, becauſe tis no moze than a bare Appearance, 
without which he cannot plead and take the Benefit of his 
Pzivilege; and therefoze he may not only plcad it in the 
lame Actlon in which he appeared by filing Bail, but in 


. ſame Term by the By, accazding to the Courſe ot the 

ourt, 

And tho' this Filing Bail in the firſt Aitton giveth an Op: 
poztunity to others to deliver Declarations againſt him 
by the By the lame Term, accoꝛding to the Courſe of the 

Court of B. R. yet that Pzaftice doth not extend to er- 

Llude ſuch Defendant from any Advantage by J#lcaving 

to the Jurisdictlon of the Court, oz otherwiſe, 


Cec Fed 


1 2 
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Sed per Curiam, Tf the Defendant had waived his Pyi- 
vilege by leading in Chick to the firſt Action, and the 
Hlaintiff in this Action had ſhewn that Ulaiver in his Re- 
plication, then the Dekendant would have been ouſted of 
his Privilege in this Adion; becauſe a Watver of PDꝛi⸗ 
vilege in a pro Action depending in the Court of B. R. 
is a Maiver in all other Actions commenced in that Term. 
Et per Curiam, If an Attozney of the Court of C. B. 


Bro. Tit. Bill, pl. 6, 


7» 13. 


22 A. pl. 33. is in actual Cuſtody of the Parſhal of the Court of B. R. 


27 HG. 6m. by Pyoceſs ; there he cannot plead his Privilege in any 


- Bull. zo, 25 Action on any Bill filed againſt him, koz if he ſhould there 
would be a Failure of Juſtice. 

So if an Attozney of C. B. is I2ounht into the Court 

of B. R. at the Suit of an Attozney there, which is an 

Eſtoppel to the Defendant's Puvilege, even in ſuch Caſe 

the Ocfendant ſhall be onſted of his Paivilege in all othee 

Ations commenced againſt him in B. R. in the fame Term, 


becauſe the Jurisdiſtion of this Court was attached upon 
him by the firſt Action. 


The J udgment was quod Billa caſſctur. 


Freeman verſus Bernard. Intratur Paſ. 8. B. R. 
Rot. 219, and Ae. Paſ. 9. 


che 69.8-C. A Ction on the Caſe upon a ſpecial Pzomiſe made by 
on py 9 the Defendant to deliver a Parcel of Hops to the 


| Comb. 440. S. C. Plaintiff on ſuch a Day and Place, on a certain Pꝛice 


i Danv. 546. P. 8. agreed on, &c. 
Lutw. 524 


1 Mod: 556. The Defendant pleaded in Bar, that after the Pzomiſe 


3 Mod. 331. made, both he and the Plaintiff referred all Matters be- 
"ak. e „ ,, tween them to Arbitration, and that the Arbitratozs a- 
. * ** warded, that the Defendant ſhould releaſe the Plaintiff, 

| and that he ſhould releaſe the Defendant of all Aﬀions and 
Demands whatſcever; and alledged, that from the Time 
ok the Award hitherto, he was always ready, and yet 

its, to releaſe the Jalaintiff accoꝛding to the Award, &c. 
And upon a Demurrer to this Plea, after ſeveral De- | 
bates, it was adjudged Trin. 9 Will. 3. that this Award 

was no Bar to the Aﬀion, becauſe nothing was awarded 

but only mutual Releaſes "from each other; ſo that the 
Award it ſelf is no Bar, but the Thing awarded when 

executed would be a Par. 


2 — And 


erm S. Trin. 8 Will. 3. B. . 379 


— — 


— 


And a Difference was taken where any Thing is a⸗ r . 
warded in Satiskadtion, there the Award it ſelf is a Bar N04 274. 
bekoze tis perkoꝛmed; but where nothing is awarded but 
Releaſes on both Sides, there, when the Award is execu⸗ 
ted, the Releaſe will likewiſe be a Sar, but not befo2e, 
foꝛ the Award without the Reſeaſe is no Bar. 

Sed per Curiam, The Defendant may bzing his Action Cure 
againſt the Plaintiff, ko; not releaſing accozding to the 
Award, and thercin ought to recover all his e and 
Coſts loft in the Action againſt him. 


— — — —:!]!H!:]:? —i mores — - 


EIT 
Term. Sanct. Trin. 


Anno 8 Willielmi 3. in B. R. 


Row verſus Gatehouſe. Trin. 8 Will. 1 R. 
Rot. 466. 


N an Action on 1 the Cale on two JI2omilſes, wherein the; 20 305. 8. C. 
Plaintiff declared, firſt, that the Defendant Row was e. 15 1 
indebted to him in 42 | 2 S. 3 d. fo? Meat and Dink » Promiſes, Shore one 
found by the JIlaintiff fo2 the Dekendant, and het "ag Was. vold.. 

being fo indebted ſuper ſe aſſumpſir, Sec. to pay the Yoney., . 

Cumque etiam die & anno ſupradict' apud S. pradict in 

conſideratione quod predict (the laintiff) ad conſimiles in- 

anc & requiſitionem ipſius Antho. Row inveniſſet & pro- 

vidiſſet pro eodem Anthonio & aliis perſonis ad ſpeciales 6 

ſtanc' & requiſition ipſius Anthonii al Eſculent, &e, * ſuper we es pos 


C C C 2 | 1e. e ui "2/17. 
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ſe aſſumplit & & en Thomæ adtunc & 1 hacliter 3 
miſit quod ipſe præd' Anth'us tant' denar' ſummas 8 
and ſo there was no nominative Cale to the Gerbs kiper 


te aſſumpſit & promiſit, and by Confcquence 0 Pꝛumiſe 
of the Oekendant. 


After a Qerdi# fo2 the Plaintiff upon Non aſlumplit 
pleaded, and Judgment, the Oefendant brought a Writ of 
Error in B. R. and this Matter was inſiſted on fo: Erro? ; 
and that ſince intire Damages were given upon both Pꝛo- 


-2Cro.11;, Wiles, and one of them was void, the * Judgment upon 
3 Cro. 703, 913. this Gerdit was erroneous, 


mr +» 


2 


og ER Sed per Curiam, ſince tis poſitively afirmed at firſt, that 
C the Defendant ſuper ſe aſſumpirr, that nominative Cale. 
1 Sid. 306. (viz.) Defendens, ſhall go to the ſubſequent Cicrbs. 


2 Vent. 141, 142, e | - 
196. 1 Lutw. 125, 234, 899. 1 Saund. 6, 7, 154, 155. 2 Saund. 171. 3 Lev. 55. 6 Mod. 225. 


Hallett verſus Byrt. Trin. 8 Will. 3. B. R 
ee 


„Nod. 248, 25 2.8. C. Reſpaſs koꝛ Taking thee Cows at Beoninſler | in Dor: 


2 Salk. 394, 5 80. S. C. 
Skinner 674. S. C. ſetſhire. 


Were the Plea a» The Defendant pleaded ſpectally, that the Bi hop of Sa- 
mounted to the ge- rum Was ſeiſed in Fee of the Hundred of Beominſter in Right 


neral Iſſue. 


od Ca. of his Biſhoprick, and that he and all his Anceſtozs Time 


21 Ed. 4.66, but of Pind had an Hundred-Court of ail perſonal Ations 


1 Inſt. 145. nder 40s. and of Replevins within the ſaid Hundred, from 
2 Inſt. 139, 140. 


Co: Fat. 284: thzce Weeks to thee eeks, to be held bekoze the Free 


14 H. 4. 25. Suitors. | 5 
7 H-6.3 And that the Liſhop, and all thoſe whoſe Citz ite, &c. had 
Hab uled Time out of Mind, by their Steward ok the ſaid 


Cro. Eliz. 162. Hundzed, upon Complaint made, &c. to replevy Cattle un⸗ 
Skinner 1. quftly taken at any Place within the ſaid Hundred; and 
that the Biſhop Had demiſed the ſaid Hundred unto Carle- 
ton Whitlock, Eſq; fo2 thre Lives, by Uirtue of which he 
was ſeiſed, &c. and that the Plaintiff and T. S. took thoſe 
Cos, being the Cows of one E. G. at Beominſter within 
the ſaid Hundzed, and impounded them there; and that 
thereupon the ſaid E. G. complained to Henry Samways, 
Steward of the ſaid Carleton Whitlock of his pundꝛed⸗ 
Court afozeſaid, of the unjuſt Taking of the ſaid thꝛee 
Cows; and that thereupon the ſaid Steward made his Pꝛe⸗ 
cept to the Bailiff of the ſaid Hundzed, &c. to replevy 
thoſe Cows, by Uirtue whereof the Defendants took them, 
and delivered them to the laid E. G. 


1—— —— — — The 


_— ——— 
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Che Plaintiff demurred ſpecially to this lea, and 
ſhewed fa; Cauſe, that it amounted to the nencral Tine 
Nat guilty ; and it being twice argued, it was adjudged 
g Paſch. Will. (92 the Plaintig, and that fo2 two Reaſons. 
(1.) Beeaule this Plea, in the Fown as it Wa Ss dꝛawn, 
did amount to the general 3ftue ; to2 that the Ocfendaiits 
had not admitted by their lea ſo 9 much as a 19Teflion ot 
the Cows in the Plaintiff at the Time of the Caking, &c. 
fo2 they fay, the Cows were then impounded, which is the 
Cuſtody of the Law, and not of the Party, lo that the 
Deſcendants by their Plea had not given any Colour of 
Acton whatſoever to the Plaintilt. | * Zuore, If the De- 


feng ants. had admic- 
ted a bare Poſſeſſion in the Plaintiff, whether that would have been Colour ſufneient, it being but a tortious 


Poſſeſſion only. 


Et per Holt Chief Juſtice, Tf the Defendants had admit⸗ 
ted a bare Poſleſſion, &c. that would have been a ſufficient | 
Colour fo2 the Ocfendants to juſtify ſpecially under the 
Prrcept for Replevin, becauſe the Cows were expꝛelly men 
tioncd in the Pꝛecept, and they were commanded to take 
them, and therefore they might juſtify the Taking, &c. al- 
though the Pꝛoperty was not in that Perlon who b2aught 
the Replevin. 

And no Afton of Treſpaſs will lie againſt the Deken⸗ Treſpaſs will nor ie 
dants (the Officers) fo2 taking Goods o2 Cattle by Uirtue aguny _ ow | 
of a Replevin, unicſs he who hath the Poſſeſſion claims a r ahr 205 p. x5. 
Dioperty when the Officers came to demand them, and „ 
they take them notwithſtanding duch Claim of Property; 
and this ſpecial Matter ni uſt come in by Cay of Replica- 
tion by the Plaintiff, 
And fo there is a Difference between a Replevin and 0- 
ther P2eceſs of Law, with Reſpet to the Officers: ſoz in 
the firfi Caſe, (viz.) in Replevin, they are expreſly com- 
maänded what to take in Specie; but in Writs of Execution 
75 Dams are general, (viz.) To levy of the Goods of the 

Party, and therekoze "tis at their Peril if they take ans- 
ther Paus Goods, fo2 in that Cale an Ackion of Tret- 
paſs will lie. 

(2.) This Pꝛeſcription koꝛ a Steward of an Hundꝛed⸗ Prefiindicn Fer 6 
Caurt to grant Pꝛecegts of Replevin out of a Court upon Steward of an Hun- 
a parol Camplaint made to him, is a void Preſcription me 09 rang Reps» 


2 vins on Parol, not 


and againſt Law; fo2 even the Steward himſelf hath god. 
19 ſuch Power by the Common LIM but his Authozity 
in 
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* Cap. 21, in n tha t Matter is given to him by the « Statutes of 5 Marl. 
t Cape NT: bridge, ande Weltm. 1. and thoſe Statutes do not ertend 


2 nd 130, 16. 1 any other Heron but the Sheriff only; and if the 
Sheriff who is Steward of the Cotinty- Court had no ſuch 
Bower at Common Law, it follows that the Steward of 
an HDundzed⸗Court, which is derived out of the County 
Court, cannot have any fuch Power as to grant Reple- 
; vins out of Court. 
5 E. 4. 3% But it was agreed, that the Hundred-Court, and other 
Courts of Lows of anos, may by Preſcription hold 
Plea in Replevin, and ſo may incidently have Power to re- 
plevy Goods or Cattle taken; btit that muit be by Pꝛoceſs of 


the Court after a Plaint entered, but not by a parol Com- 


Co. Ent. 294. a. plaint * out of Court. 
Dyer 245;:240. 


NN Be Nota; All Plaints in Replevin in any inferio? Court, 
„ which holds Plea therein by Pꝛeſcription, muſt be in the 
Detinet only, becauſe the Goods, &c. are not replevied, 
but by Procels * to, and grounded on the Plant. 


Benner verſus Talboys. 


; Salk. 21.2 ; FT "KReſpaſs fo2 breaking his Cloſe, treading his Gals 
Whee the Conc pedibus Ambulando, and eating his Gzaäls with Cat⸗ | 
its formate - fas mentioned in the Occlaration. 
ti is good, where Necnon de eo, That the Defendant bunted in the laid 
2 CC Cloſe, being an inferior Tradeſman, (viz.) a Clothier, & alia 
Comb. 420. 8. C. enormia, &c. & contra pacem dicti Dom' Reg' nunc, GC, & 
2 Danv. 221. p. 18. contra formam ſtatuti in hujuſmodi caſu edit. & proviss. 
Vent 0 Alter a Qervi# foz the Plaintiff, and 2 d. Damages 
Allen 43- given by the Jury on the Trial at Sarum Aftiſes, it was 
moved in Arreſt of Judgment, that the Concliuſtoit of this 
Declaration, (viz.) contra formam ſtatuti, went to the Whole, = 
whereas the firſt Part of the Declaration was fo? a 'I re(- 
pals at Common Law, and not grounded on any Statute 
whatſoever, 
5 8 And akter ſeveral Debates it was ruled paſch. 9 Willi. 
that the Plaintiff ſhould have his Judgment; koz, per Cu- 
riam, theſe Mods contra formam ſtatuti ſhall be applied to 
that Part of the Treſpaſs which was grounded on the 
New Statute againſt Hunting by inferior 'Iradetmen, which 
gives full Colts, tho the — are under Forty Shil- 
| lings. 


Et 


— — — — 2 
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Et per Holt Ch. Tultice, Tis ſufficient to lay in the De- Fot 424. 
claration, that the Defendant hunted in the J0laintikk's 
Gzound, withaut concluding contra formam Statuti, koꝛ that 
ſhould come in Evidence. 


The King Verſus Ingram & ab. 


Everal Jerſons were convicted of a Riot by Inquiſi⸗ Selk. 393. 8. 8. 
tion taken bekoze two Fuſtices, upon the * Statute gf Comb. 423. S. C. 
H. 4. which Inquilition was traverſed, and a Uerdi# found 347 
againſt the Defendants; and upon a Motion in Arreſt ol Sheriff ought to be 
Judgment the Erceptions were,” : Dae ant” haps yang 
fl. This Convittioi was before the Juſtices of Peace on- ng _ 
ly, and not before the Sheriff, who uy the expreſs WMozds Lamb. 321. 
ok the Statute muſt be joined in the Certificate of the Fact K on If 
to this Court, and conſequently it muſt be intended, that Arn 386. 
he ought to be preſent, fo2 otherwiſe how can he certify the 6 Mod: 141, 
Fact; and fo much allo may be coffeied to be the Intent 
of the Statute * 19 H. 7. upon Const arunion of the whole 19 Hf. 7. cap. 131 
Statute. 
Sed non allocatur; F 92 neither of theſe Statutes appoint, 
that the Sheriff ſhould be preſent at the T Taking the Inqui- 
ſition by a Jury ; fo2 the Difference is, 
fl. Where the Convittion of a Riot is made on the Sta- Rom. 386 
tute 13 H. 4. upon View only, there the J9relence of the 
Sheriff 02 Under-Sherift muſt be neceſſary ; but 'tis not ſo 
where the Conviction is upon an Inquilition taken after rhe 
Riot is ended. 
(2.) Obj. (viz.) It appears that twa Tnquiſitions were 
taken of this Riot; it appears alſo, that the whole Fat 
was done befo2e the Taking the firif Inqutſition, and 
therekoze the Inquiry ought not to be partial, but the 
Whole ſhould have been found upon the firſt J nquiſition, 
Sed non allocatur; There being nothing in this Objeſtlon. 
(3.) Obj. (viz.) That the Jurozs unon the Inqueſt are 
charged only ad inquirendum pro Domino Rege, without 
laying, Et pro Corpore Comitatus, 02 juxta formam Statuti. 
Sed per Curiam, Tis well enough without it. ES 
(4-) Obj. (viz.) That the Fact was found, not only Vi 
& armis, but alſo Manu forti, of which the Tultices had ng 
FOE to tnquire by thoſe Statutes. 


= 
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Sed non Alice 


3 may 4 (5.) Obj. (viz.) That it appears by the Reco2d, that the 
taken aker te Fact was done moze than one Month before the Time of 
the Taking the firſt Inquiſition ; and then the Time which 
the Statute allows being lapſed, the Juffices have after- 
wards no Power to take the Inquisition, becaule the 
13 H. 4. * Statute is expꝛels, that the Inquiry ſhall be made with 
5 in a Month after the Riot is committed; beſides, the Ju- 
4.536. £90, O08 ſtices have no Power to take ſuch Inquiſition any where 
ing ver/us Coltns. 

1 Keb. 695. but in their Seſlions. 

To this it was anfwered, that tis very true, the Sta- 
tiute is mandatozy, (viz.) That the Inquiſition ſhall be ta⸗ 
Dyer 210. b Kent within a Mouth, under a Penalty in the neighbour: 
eas nay ing Juſtices; but atter the Ponth tis ſtill diſcretfonary 
in the Juſtices to take an Inquisition, &c. and that by 
Conſtruſtion of the laſt Clauſe of the Statute 13 H. 4. and 
it Hath ever been the Bꝛatkice to Lake luch Jnquilitions out 25 

of Sellions. | 
The Ockendants were fined. 


The King 1. Thorp & al”. 


Ao "DHS was an Infoꝛmation in Nature of a Confpiracy 
Gundi by the apainſt Thorp the Gaoler of Wincheſter, and others, 
Father continues till [92 pꝛocuring a Marriage between Edward Mitchell and 
his Son den e Cornelia Holton; and the Charge againſt the Defendants 
Body, but a to his WAS, that Edward Mitchell being a Scholar at Wincheſter- 
Lands. School, the Dekendants did intice and pcrſwade him to 


March hs 4h 55% leave his Father and to come to 'Thorp's Houſe, and there 


2 Keb. 432; did pꝛocure and compel the laid Edward Mitchel to drink 
3 15 101. ſtrong Liquors, and to be drunk, and then did introduce the 
1 84. „ fal Cornelia Holton (a Ierſon of ill Fame, and wozth no- 


5 Mod. 221, 222. thing) into the ſaid Mitchell's Company, and by fair 
Skin, wa Speeches did pꝛocure the ſaid Edward Muchell to marry 
OF the laid Cornelia Holton. 
The Defendants were found guilty ol all, except com- 
pelling the ſaid Mitchell to be drunk. 

And now it was objefted in Arreſt of Judgment, that 

the Matter fo2 which the Dekendants were convicked was 

not a Crime within the Law of the Land, fo2 tis a law⸗ 
ful At fo2 any Man to p2ocure a Parriage between Per⸗ 
ſons of lawful Age to marry ; and in this Cale Edward 
2 | Mitchel! 


CR” w — — 
Le 
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NVitchell was moze than fourteen Pears old; and that there 
js no moze Reaſon to maintain an Inkozmation at the Jn- 
ſtance ok the Father ok this _poung Man, than koz him 
the Father) to maintain an * Aﬀton koz the Loſs of the * 3 Cro. 55. 
Parriage of his Son, which (as it hath been adjudged) v, Jes 41. 
will not lie. Raym. 259. 
(2.) Obj. Since the Giſt of this Tnfounation conſiſts 
in the unlawful Means uſed by the Dekendants in pꝛocu⸗ 
ring this Parriage, therekoze it ſhould ſpecially and parti⸗ 
cularly be ſet fo2th in the Inkozmation what thoſe unlawful 
Means were, that the Court might judge whether they 
were lo, o2 not. 
And as to the Enticing him to leave his Father, he 
(the Son) was of ſufficient Age to make his Election, 
whether to ſtay with him (his Father) o2 not; and as 
to the Enticing him to T horp's Þotſe, it doth not ap- 
pear but that the School- -maſter gave him Leave to go 
thither. 
On the other Side it was argued, that the Pꝛoturing Econtrafor the Plain- 
a {awful Act to be done by any unlawful Means and — 
wicked Practices, is an Offence puniſhable by the Law; 
and to pꝛove that Patter, the Caſes in the * Margin! Nan 474. 
were cited. 5 e BI4+ 
Et Adjournatur. e ö 
Ind akterwards, in Michaelmas 9 Will. 3 t was At- For the Defendants, 
gued again fo2 the Dekendants, and inſiſted, that all Guar- 
dianſhips whatſoever (excepting only in Chivalry) deter- 
mine at the Jnfant's Age of fourteen Years, that being 
the only Guardianſhip which continues to his Age of twen- 
ty-one Pears, which is upon a particular Reaſon t 1 
fl. Becauſe till then the Jnfant is not capable ok per⸗ Lit 1 103, rol 
kozming Knights-Service. 114. 
On the other Side it was argued, that this was a rer ne ON 
great Offence, and that allo in Reſpe# to rhe Father, ane pd . 
becauſe every Father hath a Right of Guardianſhip of the s 
Body of his Son and Heir, until he attain the age 1 pi 
twenty-one Pears; and to pꝛove it the Caſes in the * Dat: Raſt, Ent. 263. 5 
gin were cited. 1 
That when Tenures of Knights-Service were in Being, 4 
the Guardian in Chivalry could not have the Cuſtody of 
the Body on the Marriage of the Ward as long as his 
Father was living; but all which ſuch Guardian cauld 
have was the Cuſtody of the Lands which were Deſcended , ma. z. 
lo the Infant from his Bother, o2 other collateral Anceſto), Fleta, lb. 1, +3; 
1 d d | Mowꝛ 


— 
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Cro. Eliz. 769; 
1 Sid. 3 87. 


2 Salk. 663. 8. C. 
Where intire Da- 
mages for a Thing 
which in it ſelf is im- 


peoſſible. 


Comb. 442. 8 

2 Danv. 460. ” 12. 
1 Saund. 154, 165. 
2 Saund. 171. 


Now the true Reaſon of Guardianſhip is not with ic- 

ſpe to the Benefit of the Lo2d by Tenure, but with Be⸗ 
ſpect only to the good Education of the Infant. 
And there is a Difference between an Afion on the 
Caſe bzounht by the Father Quare filium & bæredem ſuuni 
rapuit, and an Inkozmation, as here, fo2 the latter is to 
puniſh the Offence, but the firſt is to recover Damages. 

Et per Holt Ch. Juſtice, The true Reaſon why by ” 
Law of England the Father hath not the Guardianſhip 
his younger ” Childzen is, becauſe by our Law the younger 
Childzen cannot inherit any Thing from their Father. 

That the Guardianſhip of the Father, which is a Guar- 
dianſhip by Nature, continues till the Son and Heir ap- 
parent attain to the Age of twenty-one Years, but that is 


with Reſpei to the Cuſtody of the Body only. 


No Judgment. 


Prince verſus Moulton. Tin 8 Will. 3. B. R. 
Kot. 215. Adjudged Pal. 9 Will. 3. 


ned &c. wherein the Plaintiff declared, that 
upon the ſecond Day of July Anno 5 Will. 3. &c. 

5 and from thence to the Time of the Afton, he was poſſel⸗ 
(ed of two Meadows adjoining to a River, and that the 
Dekendant the 2d of Auguſt in the ſame Pear exalted his 
Mill-banks to that Degree, that thereby the Water over- 
flowed his (the Plaintiff's) Beadows, per quod he loſt the 
(iſe and P2ofit of his Meadows from the ſaid ſecond Day 
of July unto the Time of the Action, &c. 


Gpon Not guilty pleaded, the Plaintiff had a Gerdick 


and intire Damages; and it was moved in Arreſt of Judg⸗ 


Vent. 103. 


ment, fo2 that the Damages being intire, the Plaintiff 
hath recovered Damages fo2 that which in it ſelf is im⸗ 
poſſible, fo2 in his Declaration he laid the Tozt, (viz. 
The Exalting the Hill-bank) to be done on the ſecond 
Day of Auguſt, and pet he alledged, that he loft the Ale 
and Pꝛofit of his Meadows from the ſecond Day of July 
before, which could not be by exalting the Mill-bank; 
fo that was not done till the ſecond Day of Auguſt fol- 
lowing; ſo the Jury having given Damages fo2 the 
Whole, as the Plaintiff had laid it, the Judgment ought 


to be let aſide. 


5 . But 


Term. S. Trin. 8 Will. 3. B. R. 


— 


But on the other Side, the Caſe of * Bridges and Hor- 7 
ner was cited, Which was Treſpaſs with a "Continuando * S antes 230. 


krom a Day befo2e the oziginal Treſpaſs laid in the Oecla- 
ration, and intire Oamanes given, but upon a Motion in 
Arreſt of Judgment it was held good, becauſe it was im- 


poſſible that a Treſpaſs ſhould be continued befo2e it be⸗ Roll. Abr. $--. 
gan, and the Jury could not have any Conſideration 1 i P: 4 


that Time. 

Holt Chief Juſtice. The Plaintiff Hath laid, that he loft 
the Uſe as well as the Profits of his eadows for all the 
Time; now 'tis poſlible, that he may loſe the Profits fo? 
all the Time, becauſe the Meadows might be hained up fo2 
a Cut of Hay; but he could not loſe the Uſe bekoze the Fat 
Done. 

And after ſeveral Notions, the J udgment was arreſted 
chiefly upon the Authozity of t Harbin's Caſe, which was: 


+ Harbin v. Greer 
5 Hob. 18 


fl. Caſe, &e. fo2 not grinding his (the Dekendant's) 5 385. 8. 
Com at the Plaintiff's Hills, and derived his Title un e Dv. 460. p. 1 > 


der ſa Leaſe made to him, &c. 11 Jac. then ſets fo2th, that 
the Defendant at ſeveral Times from 2 Jac. to 12 Jac. did 
grind his Cozn elſewhere; the Plaintiff had a Uerdif, but 
could never get Judgment, becauſe the Damages were al⸗ 
ſcſſed fo2 all that Time, (viz.) from 2 Jac. to 12 Jac. when 
the Plaintiff's Leaſe commenced 11 Jac. and not befoze; 
{a that Damages were given to the n befo2e he 
had any Title. 


Dddz DE 
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Comb. 270. 

8 Mov - 
31 Bk ct. 

16 Car. 2. cap. 2. 


Anno 8 Willielmi 3. B. R. 


1 
7* 
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The King ver ſus Hornely and Williams. 


N the Court ot Exchequer-Chamber koꝛ reverſing * 
Judgment given in the Court of 8 accoꝛd⸗- 


ing to the Statute * 31 Ed. 3. cap. 12. in the 

great Caſe of the Bankers of London, to whom Part 
of the Revenue of Exciſe was granted by King Car. 2. 
foꝛ Payment of perpetual Intereſt (02 the Sum of 600,000 J. 
lent to him. 


The Lord Keeper Somers did then declare, That the 


Queſtion had been put to all the Judges of England, The: 
ther the Judgment of that Court ought to purſue the Opi⸗ 


nion of the Majority of the Judges, and he ſaid the J uDges 
had delivered to him their Opinions in Writing, | 
ſl. Holt Chief Juſtice, Powell and Eyre Juſtices, were of 


Opinion, that the Pajozity of the Judges would govern 
this Judgment. 


But the Chief Juſtice Treby, Chief Baron Ward, Nevell, 
Rokeby, Turton, Letchmere and Powis were of a contra: 
ry Opinion; and therefo2e the Lord Keeper p2onounced a 

Reverſal of the Judgment in the Court of Erchequer 


meerly upon his own Opinion, and of Treby Chief Juſtice 
and Baron L.ctchmere, againſt the TRAN of all the reſt of 


the Judges. 


33 © Blackal 


1 


a 2 
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Blackall verſus Fale. Acton verſus Eundem. 


L PON a Potion in Arreſt of J udgment akter a der- Where an impoſſible 
dict fo2 the Plaintiffs, the Caſes appeared to be, eee oa 
(viz.) The firſt was a common Afﬀion of Battery bꝛought cured by > Verdi. 
by Blackall, who was Servant to Acton the Plaintiff tn 5 Mod. 286. S. C. 
the other Cauſe: and the ſecond was an Aion brought by 3 Cee 


Cro. 626. 
the ſaid Acton the Maſter, fo2 the Battery of his Servant Comb. 50. 
Blackall, per quod ſervitium amiſit. 2 Leon. 75. 


The Declarations were of Faſter-Term ann. 8. Willi. 13 bo. 
and in both the Fat was laid to be done on the firſt Day 1 Lev. 290. 
of Febzuary ann. 8 Will. which was a Day not yet come, * Keb. 993: 697. 
and poſſibly might never come, fo? that the King began 
his Reign on the 13th Day of February; and therekoze the 
| tirit Day of Febzuary in the 8th Year of his Reign will 
not be till February next, if the King happen to live ſo 
long, fo that it was impoſſible ſuch Facts ſhould be done 
in the Manner as the JAaintiffs had declared; therefo2e by 
the Plaintiffs own Shewing they had no Cauſe of Ackion at 
the d Time of thole Actions bꝛought. 

To which it was anſwered, that theſe Caſes were not 
like the Common Caſe wherein it appears, that the Plain⸗ 
tiff commenced his Suit bekoze the Cauſe of Aſtion did a⸗ 
riſe ; becauſe here the Time as 'tis laid appears to be im⸗ 
poſſible, and ſo 'tis no moze than a Declaration, laying a 
Fat without mentioning a Day when it was done, fo2 an 
impoſſible Day is the ſame with no Day; and if the Oefen- 
dant had demurred to theſe Occlarations, they would cer- 
tainly have been adjudged ill. 

But he having pleaded to Iſſue, and a Uerdift againſt 
him, the Defet is cured by that Uerdift, fo2 tis a Rule, 
that a Cerdift helps every Thing which is neceſſary to be 
p20ved upon the Trial, and without Pꝛook of which no 
Cerdift could be given fo? the Plaintiff; wherefo2e in theſe 
Nneſent Caſes, unleſs the Plaintiffs had p2oved the Battery 
to be done bekoze that Time, it was impoſlible fo2 the Jury 
to find the Dekendant guilty, and the certain Day is no 

longer material ſince the Oefendant is found guilty of do- 
ing the Fai; and now it ſhall not be intended, that it was 
done at any Time after the Action brought. 


And 


— — W 
8 * : | "2" 
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3 Reb. 354: ; And a * Caſe was cited, Which may be {cen m tus 
rain "Ig Nich. 26 Margin, where an impoſlible Day was laid in the De clara- 
Car.2. in B. R. in tion ut ſupra, and held good after a Cierdift. 

888 herekoze the Plaintiſfs had their Judgment. 


Linſey verſus Sir Talbot Clerk. 


In Actions vi Sau 


eee, HE Plaintiff had a Gerdict in Cjetment upon an 
not be entered by the Oziginal in B. R. whereupon a Ulrit of Erroz was 
Statute. 


brought in Parliament; and now to prevent Erro, it was 

SO 548 C moved to have the Opinion ok B. R. upon the Mew Sta⸗ 
1 Danv. 472. P. 1. tute 5 & 6 W. & M. (Which takes away the Capiatur 
ng 3% xc Fine In Caſes of this Nature) whether ſince this Statute a- 
es eos en ny Judgment, quod Defend' capiatur, cught to be entered 
on Becoꝛd of Judgments in Actions vi & armis, &c. 62 

whether any other ſpecial Entry ought to be made in lieu 

thereof, and taking I2otice of the Stotute. 5 

Curia. And akter Debate it was held per Curiam, that this 
mew Statute having taken away the Fine, therefoze no 
Judgment of Capiatur ſhall be entered againſt the Defen- 

dant, no2 any Thing in lieu thereof; but that Claule 

ſhall be totally left out of the Judgment. . 


patrick verſus Balls. Mich. 8 Willi 2. BN 
Root. 200. but adjudged Hill. 8S. 


in EjeAment, the N Ejectment in C. B. the Plaintiff declared upon a De⸗ 
5 Seer mile made to him by the Aldermen and Burgeſſes of Bury 


Corporation, and did St. Edmond in the County of Suffolk, and did not ſet forth 
not ſet it forth by that 


Deed, or under the it Was by Deed, 02 under Seal of the Corporation, 


Common Seal. En: | OE „„ | 
Upon Not guilty pleaded, the Plaintiff had a Cerdi# 

and Judgment; and thereupon a Uirit of Erro2 was 

bzought in B. R. and the Erroz inſiſted on was, that this 

Demiſe was void, becauſe a Corporation aggregate can do 

| 2 Cre. 3 nothing but by Oced under their f Common Seal, and the 
5 Cale in the f Margin was cited as a parallel Caſe, fo2 
that was an Ejectment for Tithes, and a Uerdit foz the 

Plaintiff; but the Judgment was arreſted, becauſe the 


8 1 Plaintiff, 


PIs 1 
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Wlaintiff had not declared upon a Demiſe by Deed, for 
Tithes will not paſs without a Deed. 

Sed per Curiam, Since that Caſe in 2 Cro. afozeſaid, the 
Law is altered as to this Point concerning Declarations 
in Ejettment, fo2 now they are grounded on Fiftions only. 

The Judgment was affirmed. 


Gillam verſus Harnage. Mich. 80 Will. 3. B. R. 
Rot. wr 


RROR of a Judgment in the Court of Marſhalſea, i will ae 
and afterwards a Sci. fa. was b2zought againſt the cute the Judgments 


of inferior Courts, 


; Bail, wherein it was recited, that the Judgment was in unlels affirmed on A 
the Marſhalſea- Court, Quod quidem Recordum certis de Writ of Error. 


cauſis coram nobis venire fecimus; and upon Motion this 
Urit was quaſhed, becauſe by the Fom of it, videlicet 
certis de cauſis, the Recozd was removed by Certiorari, 
and they ſhall not make uſe of this Court to execute the 
_* Judgments of other Courts, unleſs they are affirmed , 3 
here on a Writ of Error. : 
Wherefoze the Plaintiff bzought a new Writ of Sci fa. 
altho the Truth was, that the Recozd came hither by Writ Comb. 199. 
of Error, but then the Sci. fa. ſhould recite thus, (viz.) * Show. 5 
Quod quidem Recordum coram nobis cauſa Erroris corri- 
gend. Vene fecimus. 


weer for Cattle, 
a Cuſtom was ſug- 


Skin. 560. 8. K. 
4 Mod. 324, 336. 
. 


2 Sill 655. 8. c. 
Comb. 103. S. C. 
2 Danv. 610. p. 15 


Selden 236, 407. 


2 Bulſt. 285. 
Hetley 111. 
13 Rep. 13. 


Term. Sanct. Hill. 


s Willielmi 3. B. R. 


Hick verſus Woodeſon. Adjudged Hill. 8. 


IHE Plaintiff Wan ee Refto2 of Huntſpill, 
within the Þundzed of Huntſpil! in the County 
blk Somerſet, libelled in the Spiritual Court a⸗ 
___ nainft Hicks, fo2 the Tithes of Agiſtment of 
Cattle not uſed fo2 the Plough or the Pail. 

And Hicks moved fo2 a Pꝛohibition upon a Suggeſtion 
ok ſeveral Modus Decimandi as to other Demands of 
Tithes, and as to the Agiſtment of Cattle, he ſuggeſts 
a Cuſtom Time out of Mind within the Hundred of 
Huntſpill, that no Tithes were ever paid to any Refo2 
02 Uicar of any Pariſh within that Hundzed, fo2 the A- 
giſtment of any Cattle not uſed fo2 the Plough or Pail. Ls 
And hereupon a Prohibition was granted, and the 
Plaintiff declared upon this Cuſtom in non Decimando, 
which (among others) was put in Iſſue; and it was 
at Wells Summer Aſſizes, Anno 1695, where the Jury 


found the Cuſtom as the Plaintiff in the Pꝛohibition had 
aid ee 

But notwithſtanding this Uerdi#, Woodeſon moved 
fo2 a Conſultation as to ſa much which concerned the A- 
giſtment of Cattle, alledging, that this Cuſtoin in non 


Decimando was void, fo2 that no Preſcription or Cuſtom 
could eftabllth a Non Decimando. 


Et 


7 
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Et per Curiam, 'Tis a void Cuſtom, and fo a Rule ee * pv 
was given fo2 a Conſultation, nullo habito reſpectu to the 116 1 for Frkis of 
Cerditt. Wood. 

And in arguing this Caſe, it was much inſiſted on, as 
well by the Court as the Defendant's Counſel, that there 
is not any Caſe to be found in the Books, of a Cuſtom 
in non Decimando, excepting fo2 Wood in the Welds of 
Kent and Suſſex, which was no Authoꝛitp fo? allowing ſuch 
a Cuſtom as to any other Thing, which was titheable of 
common Right. _ | 

Fo? per Curiam, Tood is not titheable of common : Roll. Abr. 653. 
Right, "velng Part of the F reehold, but tis tithrable by 2 Dan en pte 
| Cuſtom only; quod nota, = Roll Rep. 2 

Fo? if Wood is titheable only by Cuſtom, and not of Mach 25. 
common Right, then all the Libels fo2 Tithe-Wood ought j 525! 7 

to be founded on the Cuſtom alledged; and if fo, then Dodor and Studen 
there could be no Suggeſtion of a Modus Decimandi a: = 6 672 b. 
gainſt a Libel fo2 Tithe-Wlood, fo2 it would be abſurd to e 
luggeſt one Cuſtom againſt another, fo2 one and the ſame 
Thing; fo2 if the Duty ariſes by Cuſtom only, it cannot 
be diſcharged by another contrary Cuſtom; and yet many 


ſuch Modus's have been allowed againſt Libels fo2 C T Tithe- 
Mood. Ideo 885 15 


The king verſus Rees. 


Andamus to the Archdeacon of St. Aſaph, to ſwear 5 Mod. 325. S. C. 
Rees a Church-warden of the Pariſh of, &c. with- Lie . J. Je, 
in his Archdeaconry, fo2 the Year enſuing, he being duly 432, 436. 


elected by the Pariſhioners, &c. accoꝛding to Cuſtom there 15 _ 
Uſed Time out of Mind. „ 
The Archdeacon, in his Return to this Mandamus, colt} 1 Vent. 115. „ 
fefſed the Cuſtom, and that the Right ok Election was in eas 
the Pariſhioners, and that Rees was clefed and nominated 
Church-warden accozding to the Cuſtom. 

Then he certified, that this Recs was a poor Dairy-man, . 
and had no Eſtate, and that he was perſona minus habilis 
& idonea foꝛ that Dfice, therefoqe he refuſed to ſwear him. 

Sed per Curiam, A peremptory Mandamus ſhall go, fo? 
an Archdeacon hath no Power to refuſe the Swearing a 
Church-warden, who was duly elected and nominated ac- 
ny to Cuſtom. 


Eec T.iile's 


Proceedings in an 


* A. A. 
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2 


I 2 


Liſle's Caſe. 
1 Salk. 60.  Teutenant Liſle was indifed at the Summer Aſſiſes at 
Skin. 670. 2 Carliſle, fo: the Murder of one Armſtrong, and 


1 Dach. 498. pl. 15. found guilty of Manſlaughter, and acquitted of the Mur- 


6 I. 3.4. 
NJ). 80,54. 103, der; and immediately after the Uerdict the Brother and 


104, 105, 107. next Heir of the Deceaſed, exhibited his Bill of Appeal 


Trem. 20. 


inſtanter againſt the ſaid Lyſle, befoze the Juſtices of Gaol- 
delivery there; and he was arraigned upon the Appeal 
kozthwith, and being put to anſwer he refuſed to plead; 
and nothing moze was done upon the Gerdiſt oz Appeal at 
that Aſüles, but Lyſle continued in Cuſtody at Carliſle un⸗ 
til Michaelmas-Term 1696. 
And then the Court of B. R. was moved foꝛ a Certiorari, 
and koz an Habeas Corpus, the one to remove the Indick⸗ 
ment, and the other to remove the Perſon hither, which 
was granted, tho' oppoſed by the Appellant; and about 
_ the later End of this Term the Writs were returned; and 
Luyſle was bꝛought to the Bar in Cuſtody; and the Kecoꝛd 
of the Indi#ment, Convition, and alſo ok the Appeal, 
were likewiſe bꝛought into Court, and the Returns filed, 
and Lytle was committed to the Marſhal. 

Then it was debated concerning the Matter of the Ap- 
peal, (viz.) Whether it was neceſſary that the Appellant 
ſhould appear at that Time in Court, and p2ayp to have the 
Pꝛiſoner arraigned de novo upon the Appeal; and if fo, 

then whether it was neceſſary fo2 him to appear in propria 
perſona, 02 whether he might do it per Attornatum. 


App for Murder. 


ul. Et per Curiam, In Caſes where an Appeal is commen⸗ 


4 ced below, and afterwards removed, as in this Caſe, 'tis 
_ neceſſary that the Pꝛiſoner ſhould "be arraigned de novo, 
upon the ſame Bill of Appeal, and not to exhibit a new 
Bill againſt him here in cuſtodia Marr. &. 
And that the Appellant was not demandable at this 
Time, becauſe by the Certiorari he had no Day in Court, 
and therefoze in ſuch Caſe the only Courſe is, fo2 the 
Paiſoner to ſie out a Uirit of Scire facias againſt the 
Appellant, reciting the whole Matter, and ſo to warn 
him to appear at a Day certain, to pzoſecute his Appeal 
in this . and then ik the n ſhould make De⸗ 


fault 


— — —  — 
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kault on that Dap, the Court upon Demand might non⸗ 
ſuit him, but not otherwiſe. 

Sed per Curiam, The Appcilant map come in gratis, if he 
will, and pꝛolecute his Appeal without a Sci. fa. 

__ Afterwards Hill. 8 Willi. the Pꝛiſoner being bꝛaught d- 2 Tones 222. 
gain to the Bar, it was moved that he might be bailed, ol. Rep. 68 
becauſe he had laid moze than a Pear in Cuſtody; and the 

Appellant refuſed to come in gratis to pꝛoſecute his Appeal. 

tit this was oppoſed by the Appellant, and a Tarrant 
of Attozney was p2oduced from him, and it was moved, 
that it might be filed, and then the Appellant Would pꝛocced 
per Attornatum. 

But the Court at that Time would not give Leave to Jones 2 
tile this Warrant, fo2 they were not ſatisfied whether the Show. 47 47. 
Appellant could make his Attorney oz not befo2e he had 1 
once appeared here in propria perſona, fo2 afterwards it 
was clear he might make his Attozney; fo2 the Defendant 
could not wage Battle in this Appeal, becaule he was con⸗ 
vitted of Pomicide, and this depended upon the Conttruc⸗ 
tion of the Statute 1 H. 7 

Then it was moved in Behalk ok the Appellant, that 
Lyſle, befo2e he was batled, on the Convition, might give 
Bail on the Civil Side to anſwer the Appellant. 

Sed per Curiam, He ſhall be bailed on the Crown-Side ta 
appear de die in diem, and that could be no Inconveniency 
to the Appellant; fo2 He might p2oceed againſt him upon 
the Appeal at any Time, and he was bailed accozdingly. 

Afterwards 1 die Febr. Lyſle appeared at the Bar again, Co. Enr. 35; 
and then the Solicito2 General (by the Pꝛocurement . 113. 

 Lyſle) moved the Court in Behalf of the King, that Lyſle ww mw 

might be demanded what he had to ſay why Judgment 
ſhould not be awarded againſt him upon the Verdict ſupra, 
and having pꝛocured the Oꝛdinary to attend with his Book 
to be ready upon his p2aying the Clergy. 

But this was cppoſed by the Appellant's Counſel, fo; Staundf. 98. 
if Clergy ſhould be allowed him, the Appeal would be at an _ INS 
End; becauſe Autrefoits convict of Homicide, and ry . 4 Lev. 111. 
had, is a good Bar to an Appeal. 5 
and at another Day he was demanded by the Court ut 

ſopra, and he pꝛayed the Senefit of Clergy, and had it, & 
legit ut Clericus & cauterizatur. 


Bes : Dal- 


© WE SS —_—” 2 
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Dalbury & Foſton Pariſhioners in Com. Derby. 


Flo 33%, 3:0: WO Juſtices made an Order fo? the ſettling Robert 
Whit Notice is ne Blood and his (Aide, reciting that he was by Trave 


ceſſary to be given of U Smith, and chat ar tuch tl Time he came kram Dalby Ty, 
LIT NO coming the Place of his Birth, into the Pariſh of Foſton, ant there 
in 1 


Vide 2 Salk. 333, kented à Smith's Sho of a ſmall yearly Tlalur, and 


534, $35) 536. Wozked at his — rade [02 a whole Pear, and was imöloys 8 
5 NIOd. 454 


Comb 82 by mY of the ? nhabttants there, and particularly by one 


verard d Juſtice of Peace; and therekoze they adjudged 
927 this ämot inted to Notice as required by the Statute 
2 Jac. and t92 this Reaton they by this Ower ſettled him 
it Foſton.“ 

And upon an Apucal to the S Sellions krom this Ozder, 
which all the Matter ſupra Was ſpecially ſet forth, it * 
held, that this did not amount to ſuch Notice as was re⸗ 
quired by the Statute, therekoꝛe they vacated that Oꝛder. 

And now the Seſſions Ozder being removed into B. R. 
by Ceritorari, it was moved, that it might be auached, 

koz that this Batter appearing in the Ozder, din in Law 
pant ta Motice tuffictent within the Meaning of that 

Sed per Curiam; All this Matter will not ſupply the Mo⸗ 
tice which is nom required bp the erplanatozy Statuts of 

W. & M. and they diſtinguiſhed thus: 
fl. That when one Act is made Explanatory of ai other, 
this Court cannot carry the Explanation farther than is er. 
Pzefled in that ck; but upon an oziginal Statute, 
Court will make Conftru#ion accozding to Equity. 
Aherekoze the Odder of Sefiioiis was confirmed. 


52 


Chamberlain verſus Harvey Intratur Trin. 


7 W. 3. adjudged Hillary 8. 


5 Mod. 1 82, 186.8. C. T Reſpaſs, &c. fo? that the Defendant vi & armis unum 


1 Danv. 21. pl. 4 Xthiopem (Anglice vocat') a Negro ipſius querentis 
Treſpaſs will not File 


wr kin awe * pretii 100 l. apud London, &c. took and carried away, 


Negro. and kept the 7 Join intiff out of Poſſeſſion of the laid Negro 
Vide 3 Lev. 336. from that Time uſque diem exhibitionis Billæ predict per 
3 quod he (the Jlaintitt) loſt the Uſe of his ſaid Negro. 

2 Salk. 666. I. Upon 
Cro. El. 126, 545. | | | 


Cro. Jac. 262, 463. Cro. Car. 19, 391, 545. March 12. Hob. 283. 
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pon Not gu ty pleadcd, the Tury gave a ſpecial Uer- 

Dit, the Subſtance whereof * as as followeth: 
f. They find that the Negro had been bapttzed akter Ly 
Taking, &c. and the £3; itter Was argued upon that Bain 

(viz.) Mhether the Baptiſm was a Manumilfion, and as 6 

that the Court gave no Opinion. 

Sec per Curiam, An Action ok Treſpaſs will not lie, be⸗ 

cauſe a Negro Cannot be demanded as a * Chattel,. neither * 2 Lev. 201. 

can his Pꝛice be recovered in Damages in an Aion of een ha 

Treſpaſs, as in Caſe of a Chattel; fo2 he is no other 7%... = 5 

than a {laviſh Servant, and the „ Haſter Can maintain noa e 

other Afion of Treſpaſs ko: Taking his Servant, but 

only ſuch which concludes per quod ſervitium amilit, in 

which the Maſter ſhall recover fo2 the Loſs of his Ser⸗ 


vice, and not koz the Calue, oz fo2 any Damages done ta 
the Servant. 


Judgment quod. querens nil capiat per Billam. 


Borcham verſus Waltham, Pariſhes in Suſſex. Salk. 121. S. C. 


HE Caſe was, Heſter Wood an unmarried woman A Baſtard-Child born 
being big with Child, was by an Ozder of two Tu⸗ Don. the Appeal. 
ſtices removed from Waltham to Boreham as her laſt Place 6 od. 127 gu 
of Settlement, from which Ozder Boreham appealed ; but 2 _ 349. 
bekoze the next Seſſions ſhe was delivered of this Baſtard Sr 86 390 
Child at Borcham; and afterwards the Ozder of the two 
Juſtices was vacated upon the Appeal, and upon that the 
- Woman and her Child were ſent back to Waltham. 
Chen two Juſtices made a new Ozder, by which the baſe 
Child only was ient to Borcham, becauſe it was ban there; 
which ©2der being removed into B. R. by Certiorari, it 
was moved to quaſh it. 
Sed per Curiam, The Child ought to follow the 

Pother in this Caſe, becauſe Borcham cguld not re⸗ 
move the Woman (wo! 50 was lent thither by an O»- 
der) till the Appeal was determined; ſo they han no 


3 to pꝛebent the Birth ok the Child in their 


Parker 
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Parker ver ſus Mellor & al. Hill. 8 Will. 3. 
B. R. Rot. 59. 


In probing rr oy N Replevin, &c. fo; taking two PHeikers. 
bee n ether, . 1 The Defendants plead in Bar, that at the Time of 
Salk. 25, 93, 94. the Taking, &c. the Pꝛoperty of theſe Heikers was in one 
1 Danv. 200. pl.34- John Bamford, abſque hoc, that the Pꝛoperty cf them was 
in the Plaintiff, Et hoc parat' eſt verificare unde petit judi- 
cium {1 predict R. Parker actionem ſuam prædict' inde verſus 


cos habere feu manutenere debeat & petunt etiam Retorn ave- 
riorum ſibi adjudicari, &c. 
dee antea 243 


e And upon a Demurrer to this Plea, it was adjudged. 
_— 8 Paſch. 9 Will. 3. that this was a good Dlea in Bar; and 
39 H. 6. 35 that the Dekendant ſhould have a Return of the Cattle a- 


: 2 Coo. 519: Y warded, without any ſpecial Suggeſtion fo2 that Purpoſe. 


The King Verſus Broom. 


- Mod. 346: 3: ID ROOM being Pater of a Ship belonging to the A- 
alK. 32. 8. 


e e frican Company, he in the Northern Parts of Guinea 
DL” l 8. (near a Poꝛt called Biſaw) took a French Ship on the high 
Ship condemned in Seeds richly laden, the French being then at Enmity 
the Court of Admi- with us 1 
ralty as Prize. ) US. 


2 Salk. 440. As ioon as this Matter came to the Knowledge of 
TIO, 22. the Admiralty in England, a Libel was crhibited in the 
1 Court of Admiralty in common Fom) againſt the Ship 
6 Mod. 13. lo taken, and her Loading, and againſt Broom, & contra 
deny 473+ 429: omnes, &c. 

Seki %% And after the uſual Notice upon the Exchange, this 


French Ship and Goods were, by Sentence of the Court 
of Admiralty, declared as lawtul Prize; and hereupon 
Franklin the King's JI2ofo? in that Court erhibited a Lt: 
boy pra Brown v. hel againſt Broom to call him to antwer Lye Ring the Ua- 
ee +. Tneof the Puze. 

In this Libel the Batter of Fat was let out at large, 
and that the Taking was upon the high Seas, but that 
preſently after Broom ozdered the ſaid Piise: Ship, and 
Part of the Goods, to the Iſland of Barbadoes, and there 
ſold them; and that he had ſold and converted ail tho 
reſt to his own Ciſe, and then the aforeſaid Sentence was 
ſct out; and upon the Whole, that Broom might account 
and anſwer fo2 the Ciatue to the Ving. 


1 — | To 
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To this Broom plcaded in the Court of Admiralty, and 
inſiſted, that he was not the Paſter ok the Engliſh Ship 
which took this Pize, but that one John Brooker was 
the Maſter, and he but Lieutenant; neverthelels there was 
a Sentence againſt Broom to anſwer the Ualue of zool. 
to the King, fron which Sentence he appealed to the 
Court of Delegates ; and after his Appeal, (viz.) Paſch. 9 
Will. 3. Broom moved the Court of B. R. foz a JI2ohibi- 
tion, ſuggeſting, that by the firſt Sentence of Condemna- Yet. : 34, «35. 
tion as Prize, the Pꝛoperty of the Ship and Goods were * 15 885. 
veſted in the King, (a as he might and ſhould have his Ac- rA 
tion to recover, &c. in the Courts of Common Law, See antes Edmondſor 
where P2operty ought to be determined; and thereupon a ker 165. 
Rule was made fo2 a Prohibition, niſi, &c. ESD 

And in Trin. 9 Will. 3. this Batter was fully debated ; Ro Abr. 332. 
and it was inſiſted by the Counſel fo2 Broom, that this ſe- = e hg 
cond Libel againſt him was in Lieu of an Ation of Trover, Cn wig 

of which the Court of Admiralty cannot hold Plea, Winch 8. 


2 Brownl. 34. 


12 Rep. 77. 2 Roll. Abr. 319. 1 Vent. 173. 2 Roll. 157. Barr's Caſe, Palmer 90.5. he -5 


Sed per Curiam, It was anſwered and reſolved, that no 
Prohibition ſhall go, becaufe the Court of Admiralty had 
Juriſdiction of the original Cauſe, which was the Capture, 
upon which the King's Title immediately accrued, and the 
Imbezilment was immediately upon the Capture, and ſo 
all was but one continued Ac; and this ſecond Libel was 
but a Continuance of the firſt Suit, and a Charge ground- 
ed on the firſt Sentence by Way of Execution thereof, 


I... 
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Duke of Norfolk verſus Alderton. 


Liſie not changed in HE Duke brought his Afton qui tam, &c. upon d 
an Action for Scan- Scandalum Magnatum, and laid the Action in 


— Middleſex, and the Defendant moved to change 
er. %% the Viſne into the County of Suſlex, upon the 
common Affidavit, that the Wods (if any duch) were ſpo-⸗ 
„I Vent. 363, And the Lord * Shaftsbury's Caſe was cited, where in the 
K ns like Action laid in London, the Viſne was changed into 
In. 40. | 
; | Middleſex. 


Sed per Curiam, That was becauſe of the great Tnflu- 
ence that Lo2d had at that Time in London. 
So "e Potlon was denied, 


What ſhall be an 
Hiring, and what a 


Service: Cheſterfield verſus Hamlet of Walton. 

Skin. 671. | 

5 Mod. 328. S. C. PON a Motion to quaſh an Ozder of Sellions _ 
2 2s L the County of Derby, by which an Ozder made by 


4 Jerrifon's Caſe. two Juſtices was confirmed; and by which one Jerriſon 
5 Nope. Fan antes and his Mike were ſettled. in the Hamlet of * Walton, 


tains its own Poor di- 


ſüne from the Parih Which lies within the Pariſh of Cheſterfield, which Ower 

of Cheſterfield, ok Seflions was ſpecial, reciting, that this Jerriſon Had 

Salk. 533. been a Foot-boy to Sir Paul Jenkinſon, wha lived in the 

| Hamlet of Walton, ſo long as to gain a Settlement there, 
(viz.) Foz thzee Pears, and move, 


1 Then 
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Then dir Paul put him out to one "Thorpe, a Barber, 
(who lived in Cheſterneld, but out of the Hamlet of Wal- 
ton) for one Year, to learn to Shave, und the Barber was 
ro have the Benelit of the Boy's TGozk, and that Sir 
Paul gave the Mafter ſome Boney to teach the Boy to 
Have, who lived with the Barber accodingly in the ſaid 
Parich fo2 one Pear; but no Notice of his coming was 
given by him to the Parich, 192 any Tlarning krom them 
to him. | 
The Queſtion was, Ik this made a Settlement ok the 
Boy in the Pariſh of Cheſterfield, as an hired Servant, | 
within the Intent of the * erplanatozy Statute, concern-; * 4 Will. & 
ing the Settlement of poo? People. | 
Et per Curiam, This is not ſuch an Diring 02 ſuch a 

Service as is within the Intent of the Statute ; becauſe 
here was no recipꝛocal Contraf between the Boy and the 
Barber, fo2 the Boy was not obliged to ſtay in the Ser⸗ 
vice of the Barber, and he had no Remedy to compel 
him to ſerve; and every Hiring within that Statute muſt 
be recip2ocal ; but here the Boy was in Nature of a 


_ Echolar, and not of a Servant, fo the Oder of Seſlions 
was affirmed. 


Puleſton verſus Warburton. 


N Cjetinent tried at Bar, in which the Plaintiff had 5 Mod, 332. S. C. 
a Gerdick in Michaelmas-Term Anno 8 Will. 3. 1696; Sal. 48. 8 C. 


Where it was denied 


ald now it was moved to amend the Declaration, it to amend a Declara- 


being delivered as of Trinity-Term befo2e; and the Oc- tg 88 
miſe upon which the Plaintiff declared was laid to be OY 


416. 
made 10 April Anno 1697, inſtead of 1696. Habendum Raym. 165. 


krom the 25th of March then laſt paſt, ſo that the Trial Send 53, and S. 8 
appeared to be had Þalf a Pear bekoze the Demiſe, upon?“ 5 
Which the Plaintiff declared; and now it was moved to 
ſtrike out the ozd Septimo and put in Sexto; and a 1 
Rule of Court was produced between * Parr and Cawley, * 1 Mod. 259, 2:2, 
where, after Erro byought upon a Judgment by Confeſ- 
ion in Ejectione firmæ, ſuch Amendment was made in the 
Declaration; but that being a Judgment by Conſent of 
Parties was held to be no Authozity in this Caſe, 


Fff--: Sed 


Style 225 | 
Lit. Rep, 236. 


a + 
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Sed per a This ſhall not be amended, and there- 


foze a new Trial was had at 115 1 the ſame Par⸗ 


ties in Michaclmas-Term 9 Will. 
Nota; The Declaration in Eieament between Thomp- 
{on and Leech, amongft other Things, was of fg many 


Acres Ligni inftead of Boſci; and befoze that Cauſe was 


2 Mod. 203, 


_ Salk. 592. 
Show. 537. 
Comb. go. 


* See antea fo. 3. 


5 Mod. 3 ; 5 
Plea to the Juriſdic- 


tion of the Court 1s 


foreign Plea is. 


1 Sid. 330. 


I Saund. 97 


1 Mod. 91. 
Vide ante 11. 


1 Salk. 30, 201, 


202. 


2 Salk. 515, 543, 
mh 


Lutw. 236. 


tried at Bar it was moved to amcnd it, but it was de: 
nied ; and therefoze the Jury were infouned to ünd ſepa⸗ 


rate Damages as to that Particular. 


And in the Cale of Hutchins and Baſſet, the Court de: 
nied to inlarge the Term in Eieftment, which after a 
[pecial QUerdi# was expired, without the Conſent of Sir 
William Baſlet ; but in the Caſe of * Dighton and Green- 
vill the Term was inlarged, tho the Defendant refuſed 
to conſent. 


Chumley werſus Broom. 


N Afion of Debt was bzought in B. R. and the 
Plaintiff laid the Viſne in ſuch a Place within the 


never ſworn, but ut a County Palatine of Cheſter, which C County was allo in the 
Pargin of the Declaration. 


The Dekendant did not imparl, but pleaded by Attos 
ney, that he is, and at the Time of the Action bzought 

was, reſident at the ſaid Place within the ſain County Pa- 
latine of Cheſter, and ſa p2ayed Judgment, if the Court 
of B. R. ought to hold lea of this Matter, 

But the Plaintiff rejected this Plea, becauſe it 
not \wozn by the Dekendant (taking it ta be a Varela 
Plea) and therekoꝛe he figned Judgment fo2 Cant of a 


_ Þlea. 


Sed per Holt Ch. Juſtice, A Foreign Pica is where the 
Afton 1s carried out of the County where 'tis laid, which 
in this Caſe was not done, fo that this is only a IIa 5 
the Jurisdiſtlon of the Court, which is never (worn; i 
the Judgment was ſet aſide. 


I 


F iſher 
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Fiſher verſus Pomtrer. 


HE Cafe was, ff. A Bill of Exchange payable to Bin of Fxchange in. 
T'. S. who indozſed it in this Manner: dorſed, and made 


fl, Pay the Contents of this Bill unto the Order of Mz. payable to %% Ord» 


Fiſher, who brought his Action as Indorſee, averring he“ 5 e 


had made no Ozder to any Body to receive the Money. 
The Dekendant demurred to the Declaration, ſuppoſing 
that Fiſher could not maintain the Action, becauſe the In- 
dorſement was not to him, but to his Order. 
Sed per Curiam, The Afton is well bzought againſt the . 
Indorſor, fo2 amongſt Tradeſmen this Foꝛm of Indorſe- 
ment is cominonly uſed, altho' 'tis intended to be made 
payable to the Perſon whoſe D2der is mentioned. 
TC he 1 8 had J üdgment. 


Whaley verſus Reynolds & al. Tacrante 7 ach. 
9 Will. 3. B. R. Rot. 113. 


CL fa. reciting, that Whaley alias ſcil't Termino Sancti Whether the Bai! 
Hillarii anno 7 Willi. implacitaſſet per Billam ſine Brevi al . 

eee Lawrence, &c. pro eo videl't quod cum, reciting cord. : 

the whole Declaration in an Aion on ſeveral Pꝛomiſes, 

and concluded in the pꝛelent Tenle, unde dicit quod dete- 

riorat' «ſt & damnum habet, &c. Cumque pendente Billa præ- 

dicta ſcil't Termino Paſchz extunc prox ſequen Johannes 

Reynolds & 'Thomas Lindſey became Bail, (as in common 

Foꝛm) Cumque etiam poſtea in eadem Curia, &c. taliter ſu- 

perinde proceſſum fuit, that Whaley recovered againſt Law- 

rence 17 l. 145 6d. &c. and ſa concluded in common 

Fon, &c. 

The Defendants appeared and pleaded in Bat, quod 
tempore Exhibitionis Billæ prædict' by Whaley againſt 
T.awrence, ſeu ad aliquod tempus infra prædict' Terminum 

Sancti Hillarii anno 7 ſupradicto, the ſaid John Lawrence 

non fuit priſonarius in Cuſtodia Marr' hujus Curiæ & hoc, 

5 e 

And upon a Demurrer to this Plea, the Queſtion in sun. 277 

Law was, Whether the Bail ſhall be permitted to aver a- 25 Lit. 47. 

gainſt the Kecozd in the oziginal Aﬀion where the Declara- 3 Lv 

tion was againſt Lawrence in Cuſtodia Marr' in Hillary- Cro. El. 362. 
Fit 3 Term. Show. 59 


mY . "4 
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Term an. 7 Willi. now if he was not in Cuſtody in that 
Term, as the Defendants in their lea have ave: rred, then 
this Bail cannot be taken to be in the ſame Action. 

And the Court inclined againſt the Plea; but afterwards 
this Sci. fa. was quaſhed, becauſe the Declaration was all 
let out by way of Recital, btit was concluded in the prefent 
* ut ſupra, fo the Batter in Law was not determined. 


EE 


Anno 9 Willielmi 3. in B. R 


Penoyer verſus Brace. 


5 Mod. 338. 8. 55 N Affault and Battery againft ſeveral Defendants, and 
1 Salk. ' againſt all of them, they all join in a 
Judgment again Writ of Error, and then one of them died before the 
who all join in . Return of that Writ; which the Plaintiff in the ozigi⸗ 

Writ of Error, and al Aſtion perceiving, he fozthwith took out Execution up⸗ 


before the Return 


one died; the Wiit On the Judgment againſt the Survivors, without ſuing out 


is abated. a Sci. fa. againſt them, and took the Goods in Execution. 
Com: 441: 8. © And now it was moved to have Reſtitution, fo2 that in 
332. p. 6 this Caſe there ought to have been a Sci. fa. againſt the 
_ 264. 5 ſurviving Defendants befoze any Execution ſhould go a- 


Ante 105, 236, 282, Calnſt them; but if it ſhould be otherwiſe, yet the Plain⸗ 
s. tiff in the Aälon could not in this Caſe take out Erecu- 
tion without Leave of the Court, becauſe a Writ of Er- 
roꝛ was {tied foꝛth and allowed, and thereby all Execution 
ſuperſeded. 


1 5 > Sad 


— — 22 tim. at. 
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"Sed per Coridin, After ſeveral Debates it was reſolved, Iham's Caſe, Moor 


that Execution might be täken out againſt the ſurviving 21 FO 
Defendants withotit a Sci. fa. againſt them, to? tis not 21 H. 7 16. b. 


neceſſary. 


9 85 175. 
Noy 150. 


But here being a Writ of Erro; bought and allowed, Carter Rep. 
and the Execution once ſuperſeded, the ID laintiff in the 193 


Action cannot ſue out Execution until the Court ts in: 
fozmed ok the Abatement of the Writ ok Erroz, by the 


Death of one of the Plaintiffs in Erroz, bekoze the Return 
ok the Uirit, fo2 in Stricnels, that Matter ought to be 


ſuggeſted on 'Recozd, and the Court . to adzudge the 
Crit abated, &c. 
Reſtitution was awarded. 


The King werſus Paine, 


"HE Dekenda it being a Clergyman in Briſtol was in- 5 Mod. 163. 8. C. 


dicked there, fo2 compoling, making, writing, and 
publiſhing a ſcandalous Libel upon the King and late 


1 Salk. 28 . 


Comb. 358. 8. ©. 
Whether W 


Queen, and their Government; which Jndizment being! Libel ſhall be 


removed into B. K. and carried down to he tried at the * 


lak ing it. 


id. 270, 271. 


Niſi prius, it was tried actoꝛdingly, and the Jury acquit- Sal. 417, 418, 


ted the Defendant as to the Publiſhing the Libel, and as 
to the | reſt they found. a ſpecial Gerdick to this Effeck: 


fl. That the Octendant did write this Libel, dicated to 
him by a erlon unknown to him and to. the Jury; and 


that the ſaid Stranger diffated all the ſubjeck Matter ac- 
coding as he (the Defendant). wrote it. 


The Queſtion was, Whether this doth amount in Law 


to a Compoling and making a Libel. _ 
And it was argied againſt the Dekendant, that the 


Writing the Matter is the Making the Libel, fo2 tho' 'tis 


never fo bad, tis no Libel till written ; for. tis Writing 
which is the efſential Part of a Libel, and the Caſe de 
* Libellis famoſis was relied an. 


* 5 Rep. 


On the other Side it was ſaid, that the Writing is Evi. ; contra I the De- 
dence pꝛoper to be given ta a Jury to induce them to be- kendant 


lieve, that the Writer did make and compoſe the Libel; 
but here the Jurp have diſtinguiſhed the Compoling krom 
the Writing, fo2 they erpꝛellp find, that the Tlozds were 
dictated to the Dekendant by another Perſon, and if an- 
other did compole the Moꝛds, then the Defendant did not, 


and Lamb's Cale was cited, where there is a full Deſerip- * 9 Rep. 39. 


tion 


riting a 
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tion and Definition of a Libel and a Libeller, but it doth 
not extend to the pzincipal Caſe, Moor 813. 
| And as to the Tranſcribing a Libel, the Caſes in the 
* 1tob. 62, 215. Sargin were cited. 
Poph 139. Then it was objeced as to the UerdiF, (viz.) That the 
8 Jury have left a Matter of Fact undetermined ; fo2 tis laid 
; Inſt. 194. in the Indictment, that the Defendant did make, compoſe, 


i Vent. 31. write and publiſh this Libel ſedittoufly, and with an Intent 


11G, 44 8 to ſubvert the Government ; and they have found nothing 


Sid. 270, 7 as to the Intent; like an Indiament fo2 Perjury, if the Ju- 
| 3 58 ry find only the falſe Swearing, ann ſay nothing as to the 
Hake Þ. 8 c. -3. Corruption and Malice, the Gerdi 15 imperkect and void, 


§ 10, 12, 13, 15. and ſo here. 


„ G 4 Curia: This Caſe differs from tranſcribing a Libel, fo? 
1 Hawk. P. of c. here it appears, that this was the firſt Time the Hatter 
a Re was reduced into Writing, fo2 it was written from the 


Mouth of the Authoz, lo that the Writing leems to be the 
very making this Libel. 

He who difated cannot be indicked fo2 making this Lt- 
bel, becauſe he did not wzite it; then ik the Oekendant can- 
not be puniſhed, this Crime is unpuniſhable, 


The King verſus Peckham, 


| Where Time in a OVED to quaſh a Conviction for Deer-Stealing, made 


Statute is expreſſed by a Juſtice of Peace upon the Statute 3 & : Will. 


by the Year, it ſhall 


be computed by So- the Exceptions were; 


lar Months; but ff, That by the Wows of the Statute, the Proſecution 
where Months are ought to be within twelve Months after the Fact; but by 


mentioned, it ſhall 


be Lunar Months. this Convifion it appcars that twelve Lunar Months were 


Lomb. 439. S. C. erpired after the Fatt, and befoze any Pꝛolccution com⸗ 


1 menced. 


(2.) That Ayleſworth, which was the Plate where the 
Fax was laid to be done, is not expꝛeſſed in the Con⸗ 
viſction to be a Pariſh, which ought to appear to be a Pa- 
r:iſh, becauſe one Part of the Penalty is given to the 
12002 of the Pariſh where the Fact was committed. 
And now the Reco2d of the Conviffion being pꝛoduted, 
it appeared that the Pꝛoſecution was commenced befoze 
the End of 12 Kalendar Months, but after the End of 12 
Lunar Months; and thereupon a Queſtion did ariſe, in 
what Manner the Ponths mentioned in this Statute 
ſhould be computed, whether by the Sun 02 the — 
1 nd 


i. —_—— — 
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| And th 2 Ditkerence Was taken, to which the Caurt a- 

' Breen, ie Lihere Time mentioned in any Statute is 

erpꝛelled by the Year, Half-Year, or Quarter of a Year, 'tis 

alwavs computed in Law by lelar Months, (viz.) twelve 

Malendar Months fo? a Pear; but where aonths are men⸗ 

tioned in a Statute, and nat Pears, thoſe are always 

computed oy the. Boon, (viz.) Four r Becks to the Month; Fob. 1) 
therekoze this Statute appointing the Pꝛolecution to be 2 Init. 340. 
within twelve Months after the Fat; and twelve Lunar © ons ng 


2 LO; 7 
Yonchs being expired bekoze any Pꝛolecution, (62 that Sid. 186. 
Reoſon the Convirtion was quaſhed, E 895 


Na 32otice was taken of the lecond Erception, 


The King verſus Bear. 


HE Defendant was indi#cd at the Summer AM 1 


in Exceſter Anno 8 Will. 3. fo? libelling the King bel containing Words 


and Governinent; and the Tndiaement was in this Form Tete kennen (5 4 


following: 5 efeddum, good. 


1. O0. 125. 


11. After the Zutroduckion and Wows of Aggravation, 4 Co. 14. b. 15. 


with Reſpez to the King, as uſual in ſuch Caſes, it was 3 C. 53 5, 
laid, | 


3 Inſt. 174. 
2 That he (the Defendant) 19 Octob. 7 Will. 3. at Buck- Mo. 627, 813. 


land all Saints in the County of Devon, ſubdole falſo & 148 8. 8 915 


malitioſe compoſuit ſcripta & fecit & componi ſcribi & Salk. 417. S. C. 


ficri cauſavit ac ſibi procuravit & induſtrie collegit ſeparal. 104 54 


ſcandaloſos falſos & ſeditioſos libellos continen. in fe de; Mod. 163, 164, - 


dicto Domino Rege nunc & ejus æqua juſta & clementiſſi- &. 

ma gubernatione quamplarima falſa malitioſa & ſeditioſa | 50 8 
verba & ſententias materias diction. & expreſſion. (viz.) in Hard. 223, 470. 
uno ligello corum intitulat. The Belgick Boar, to the Tune 1 
of Chivy-Chaſe, continetur inter alia juxta Tenorem & ad; Ventris 15 
effectum ſequen. (videlicet reciting the UWozds in Engliſh, Yelv. 117. 

and aſter thet ſeven other libellous Ballads were ſet out ! . 5 
in the Indigent in the fame Panner as the Firſt, with 2 Brown!. 100 
juxta Tenorem & ad oe Gn ſequen, and then the J ndickt⸗ ee 3 
ment was thus concluded, (viz.) Quos quidem falſos KK 
ſcandaloſos Libellos (quorum diverſi fuerunt impreſſi) b 85 

prædict. Johannes Bear adtunc & ibidem ſeilicet eodem 19 

die Octob. Anno 7. ſupradicto apud Buckland tout Saints 

prædict. & diu poſtea in manibus & cuſtodia ſuis & penes 

te ſcienter & adviiate clandeſtine & ſeditioſe habuit & cu- 

ſtodivit in promptu & parat. ad coldem inter ſubditos dicti 


Domini 
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ment o2 Action be tranflated into Latin, but then it muſt be 


ſcripſit, 02 dixit, &c. but not juxta tenorem & effectum; f02 


——. 


Domini Regis & fatioſas ſeditioſas & malitioſas perſonas 8 
pergend. divulgand. & publicand'. 
Chis Indickment being removed into B. R. it was kent 


down to be tried by Niſi prius, and the Jury found the 
Gerdit kollowing: 


. Quoad ſeriptionem & collectionem libellorum in indicta- 
mento mentionat. tantum quod defendens eſt culpabilis & 
quoad totum reſiduum in eodem indictamento content. quod 
defendens non eſt inde culpabilis. 

And now it was moved in Arreſt of Judgment, and two 
Objettions 5 Were made fo2 that Purpoſe. 

(1.) Firſt, as to the Fozm of the Jndiftinent, fo2 that 
the Charge which was laid to the Defendant was not fo 
certain and particular as it ought to be, fo2 the Libels ate 
not ſet fozth in hæc verba, as they ought, neither is the 
Defendant charged diretly with the Writing or Making the 


very Wozds and Sentences expzeſſed in the Indläment, 


but only, that he made and wꝛote Libels, in which inter 
alia continetur juxta Tenorem & ad effectum ſequen'. 

So that it appears the Mozds ſet kozth in the Indick⸗ 
ment are not the very Weds which the Defendant did 
waite, but other Woꝛds ſecundum effectum & tenorem of 
the Defendant's Mozds; now no Perſon hath Power to 
judge criminally of the Effect of a Man' 8 (1020s, fo? that 


muſt be left to the Law; and how is it poſſible that the Law 


ſhould make any Judgment of the Effect of Toms, unleſs. 


the very Toꝛds themſelves ſpoken oz weiticn are let down. 
in the Reco2d; and it would be of very dangerous Conſe- 


quence in a Courſe of J uſtice, if it ſhould be in any Man's 
Power to make a Conſtruckion ok another Man's Mozds 
and Expzeſſions, ſo as the Law ſhould judge upon ſuch 
Conſtruſtion; fo2 if that ſhould be admitted, then every 
Man would 'be at the Mercy ok his Enemy; fo2 they 
would not be judged upon their own Mozds and Meaning, 


but upon a wzeſted Expoſition of their Adverſaries. 


Therekoze to pꝛevent this Miſchiek the Law hath always 


been very ſtric in Indicments, and in Aﬀtons on the Caſe 


fo2 Mozus o Libels, requiring the very Words and Ex⸗ 


pꝛeſſions in the Reco2d to be punitualy p2oved, otherwiſe 
the Dekendants have always been acquitted. 


Tis true, a Libel in Engliſh Mozds may in the Indi 
directly and poſitively alledged, that the Dekendant fecit oz 


x: that 
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that is no Allegation of Matter of Fact dircitly, but only 


by May of Conſtruction and Expoſition of the Senſe and 
- Meaning, &c. Tiherekoze it was inſiſted, that this Inditt⸗ 
ment ought to be quaſhed fo? this Reaſon. 

(2.) Obj. was to the Gerdi, (viz.) That no Judgment 
ounht to be given againſt the Defendant upon this Ger— 
dict, becauſe the Jury had acquitted him of all that Part 
of the Jnditment which was criminal, and found him guilty 
only of writing and collecting Libels, which is rather a 
Folly than a Crime. 


And here the Writing cannot be taken to be Making or 


Compoling the Libel, as it was inſiſted on in Painc's Caſe, | 


fo? the 1 ry have erpꝛelly kound, that he did not make or 
compole the Libels, ne2 intend to publiſh them; ſo that all 
which is found, is no moze than that the Dekendant did 
copy, tranſcribe and collect thoſe Libels which were made 
and compoſed by Another, which the DOekendant never did, 
02 intended to publiſh; and in Lamb's Caſe, tis erpreſly 


reſolved, that the Defendant miſt be found to be either the 


Contriver oꝛ Procurer, 02 Publiſher of a Libel, otherwiſe he 
cannot be convicted f02 a Libeller; and the Defendant in 
this Caſe is not found guilty of any of theſe Things, and 
therefo2e not a Libeller in Conſtrution of Law. 


Sed per Curiam, Jt was agreed, that if the Indiäment Curiz 


had been fo2 a Libel, containing inter alia ad effectum ſe- 


1 Sid. Thinn's Caſe. 


Reg. 169. 


quen. It would have been nought, but that juxta tenorem 


ſequen. would have been good, becauſe Tenor is the ſame 


as hæc verba; and 'tis nocd notwithſtanding the Clauſe 


inter alia, becauſe the Mods laid in the Indickment are 


not capable of any Qualification by other Woods, lo as to 


excuſe the Crime. 
That upon Jndiments thus laid by Way of Juxta te- 


vorem & ad effectum ſequen. the very lows laid in the 


Indidment, and not the Subſtance and Effect of them, muſt 
be Fu as ſtrictly as if laid to be in hæc verba. 


That the Tranſcribing and Collecting this libellous Mat. 3 Mod. 68. 


5 re was highly criminal; without publiſhing it, and that it 


5 Mod. 165. 
Poph. 139. 


was of Dangerous Conſequence to the Government; fo? 12 "Rep. Dr. Wee- 


tho' the Writer 02 Collectoꝛ never publiſhed theſe Libels, ton's Cale. 


vet his having them in Readineſs fo2 that Purpoſe, if any 


* 3 
I 


Inſt. 134. 
Vent. 431. 


Occaſion ſhould happen, is highly criminal; and tho' he Cro. Car. 125. 


might deſign to keep them p2ivate, pet after his Death 
they might fall into ſuch Hands as might be injurious to 
Ggg the 
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4 Mod. 201. S. C. 


2 Salk. 677. 8. C. 


the Sovernment, therefoze Men ought not to be allowed 
to have ſuch evil Jnſtruments in their Keeping, &c. 


Jones verſus Morley. Intratur 4. Jac. B. R. Rot. 


146 or 176, and argued Trin. 9 Will. 1 


HIS Caſe in Effet was as followeth: 
J Husband and Wife were ſeiſed in Fee of Lands 


ron in Fartament in Right of the Wife; and by Indenture made between 


e 


them and others, bearing Date 29 January, it was recited, 


Fine and Deed be that a Fine was intended to be levied by the Husband and 


tween Husband and 


Wife. 


2 Keb. 366. 
Raym. 239. 

1 And 126, 242. 
1 Vent. 278, 368. 
2 Roll. Abr. 25 1. 
2 Rep. 71. b. 261. 
1 And. 240. 

1 Leon. 210. 


ro. Eliz. 219. 


Savill 24. 
1 Roll. Abr. 849. 


Wife of theſe Lands, by which Indenture they covenanted 


Vide 2 Lev. 77, 149. to ledy the ſaid Fine, as ok the nert Hillary-Term, and 


then the Uſes were declared to which the ſaid Fine ſhould 


enure after it was ſo levied. 


BJ. To the Husband and Wife, and the Heirs of the Hut 
band. 

About two Days akterwards, (viz.) 31 January there 
was another Jndenture executed, to which Indenture the 
Þusband and Wife only were Parties, by which it was a⸗ 


greed and covenanted between them, to the Effect fol- 


lowing: 


That all former Contracts, Covenants and Agreements 
made between them ſhould be ſuſpended, and take no Ef- 
fect until the Husband ſhould ſettle ſuch a Manor upon his 
Wife for Life, as an Addition to her Jointure. 

Afterwards the Fine was levied accozdingly in the very 
ſame Hillary-Term, in which both the J udentures did ear 


The Husband did not convey his Manor accazding to 
the laſt Indenture, but died without Iſſue; and now the 


' Queſtion was (after the Death of the Wife) who ſhould. 


have her Lands, (viz.) Whether the Heir of the Þugband, 
02 the Heir of the Wike, who was Lefſo? of the Plaintif, 


The Objections againſt the Heir of the Wife were theſe : 


(i.) That the ſecond Indenture could not control the 
Firſt, becauſe it was not made between all the ſame Par- 


: ties, which were to the Firſt. 


(2. Obj.) That the ſecond Jndenture is void, becauſe it 
is made wy between Husband and Mike, who ; are Do 5 
erſon 


Term. 8. Trin. 9 Will. 3. B. R. 


EC — 


Perfon in Law; and therekoze they cannot covenant 
with one dune ko; ik they do, thoſe Covenants are ok 
no Effet. 

(3. Obj.) 792 that the Mike hath by the firſf Indenture 
given her Content, and agreed with her Dusband, that the 
Cifes of the Fine ſhould be as therein is declared; and 
therekoze ſhe cannot afterwards recede, but is bound by 
the Limitations to which ſhe had conſented. 


But it was agreed by thoſe who argued fo2 the Ocfen- Fours for the tte; 
dant, that a ſecond Agreement by Deed made between the ef the wie. 


ſame J2arties, if made before the Fine levied, would con⸗ 
trol the Fozmer. 

It was argued, that the Pusband and Tite are not 
ſo united, but that he may obliquely, though not direfly, 
male a "Conveyance to the Ale and Benefit of the 

Aike, (viz.) by way of F eoffinent to a Stranger to her 
Ale. — 

Now the Point of this Caſe is not with Reſpeit to a- 
| ny ſubſtantive Deed which requires an erat Fozm and 
| arts, becauſe theſe Indentures do not convey any 
© hing but are only Hatter of Evidence, declaring the 
Intent of the j-arties concerning the Operation of the 


Fine, 


And as fo2 that Purpole, there can be no Reaſon why a 


lubſrauent intervenient Agreement in Writing without a 
Seal Gould not control a pꝛecedent Writing with a Seal; 
fo2 that with a Seal doth not operate pꝛoperly as a Deed 
to paſs o2 convey any Thing, but conſiſts wholly in Co- 
venant, and tis at moſt but a declaratozy Deed; and in 
this C Cale the firſt Indenture is in Stricnels no moze the 
Deed of the Wife, than the ſecond, becauſe a * Feme Co- 


the ſecond, but erplained only and ſuſpended quouſque the 
Pusband had perfouned his Part in conveying his Manor, 
&c. in Jointure to the Wife. 

Laſtly it was objefed, That here was a Uariance be- 
tween the firſt Indenture and the Fine, fo2 by that Inden⸗ 


ire the Fine was to be levied the nert Hillary-Term, the . 


Indenture bearing Date 29 January, which is in Hillary- 
Term, ſg thot the next Hill. Term muſt be a Pear after; but 


15 Fine was levied in the ſame Term with the Date Of Gouldſ. 137 


the Ocev; and therekoze an intervenient war Agreement; * Nell + 1 OTE 


may be averred, 


. 55 


* Dyer 307. 


vert cannot make a Deed. „ 
And here the firſt Indenture was not utterly defeated by Bridgm 111. 
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Curia. Et per Holt Chief Juſtice, Where a Deed is inave oc. 
tween feveral Parties to lead the Cſcs of a Fine to be le- 
vicd between ſuch jerſons, and afterwards a Fine is levied 
of the ſame Lands, but is different from the Deed in the 
Circumſtances of Quantity of Acres, Time of levying it, 
02 Parties to the Fine; pet it ſhall operate to the Ates of 
that Oced, unleſs a contrary Intent or Agreement is p28- 
ved; and in ſuch Cale a Pꝛook of a Parol Agreement in- 
tervenient between the Deed and the Fine, that the Ciſes 
ſhould be otherwiſe than in the Deed, ſhall be admitted, be⸗ 
dale of the Variance. 
But if the Fine is purſuant to the Deed which leads the 
Uſes thereof, and they agree in Circumſtances, in ſuch 
Caſe no Parol Averment oz any other intervenient Agree: 
ment (without Deed) can be admitted againſt ſuch Deed; 
but a ſecond Oced of Ales intervenient, and agreeing alfa 
in all Circumſtances with the Fine, hail control the Firſt. 
But the firſt Deed cannot be controled by any other 
Deed made after the Fine is levied, much leſs ſhall any 
ſubſequent Agreement by Jarol control any p2ecedent Deed; 
and in the p2incipal Cale, if this lecond Writing is not 
- properly a Deed, becauſe made only between Husband and 
_ Taiife. then the Queſtion will be, if it amounts to any 
moze than an Agreement put into Writing; and if lo, then 
if tis any other than a Parol Agreement, which cannot be 
admitted againſt the firſt Deed. 
The Plaintiff had Judgment, and upon a Writ of Erroꝛ 
bꝛought in the Houſe of Loꝛds, that Judgment was afßrmed. 


| Bacon verſus Du Barry. 


: Salk. 70. EBT upon a Bond of Submiſten to an Award, and 


2 Salk. 787. 
ens $f 7 upon Oyer of the Condition, it appeared to be to this 


Skinner 672. S. C. Effect: = 
Comb. 439-S.C. l. Jt recited that there was a Difference between the 

Penn $39, P- 22: Plaintiff Bacon and one James de Rutter, who lived at 
" on. 93. Hamburgh, and that the Dekendant Du Barry, as Attozney 


1 ley. 6 7 fo? the ſaid James De Rutter, and the Plaintiff Bacon, had 


oe * ſubmitted all Matters, &c. between the Plaintiff and De 


6 Mod. 232, 244 Rutter Unto the Arbitratozs, &c. therefo2e if the Defendant 

Cro. Eliz. 861. pl. did perfoam the Award, then, &c. 

5 Lev. 188, 344 Che Atbitratozs awarded, that the Defendant Du Barry 
on the Behalf of De Rutter ould pay to the Plaintiſt Bacon 
zool. and that he (the Plaintiff) ſhould execute a gencral 


1 5 Be⸗ 
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Releaſe into the Defendant Du Barry, and this Award 
being let kozth in the Occlaration, the Defendant ve- 
murred. 

And it was argued that this was an Award only ex parte, 
and therekoze void, koz that there was nothing awarded on 
the Part of De Rutter who was the pincipal Perſon can- 
cerned, fo2 the Differences were between him and the 

Pplaintltk, and not between him and the Dekendant; and 
therefo2e the Awarding the Plaintiff to Releaſe the Defen- 

vant fignified nothing, becauſe De Rutter can take no Be— 


_ _nefif by luch Releaſe, fo2 he will ſtill remain liable to, and 


charged with the Demands of the Plaintiff Bacon; fo2 the 
Award hath not determined the Differences to which the 
Parties ſubmitted, fo2 thoſe were between the Plaintiff and 
De Rutter, and nat between the Plaintiff and the De⸗ 
kendant. 
And after many Debates upon this Cauſe, it was a: Be. 234, 255. 


judged, that this Award was void, fo? the Reaſons ſupra, 297 43. 


Hob. 
(viz.) it being an Award cx parte. 8 Os 7 


Sed per Curiam, The Submiſſion by the Dekendant as 2 Cro. 354. 
Attorney for De Rutter 18 good, and would have obliged unden one = 
orney for another 
him to pay the Money awarded, if the Award had been re- i: good. 
CPI with Reſpeit to De Rutter alſo, 


Giles- verſus Hurt ind Trin. 9. 4 ad- 
"I. in Michaelmas-Term 9. following. 


HIS was an Indebitatus aſſumpſl t fo2 Goods ſold, — 
the Plaintiff had laid in his Declaration a ſpecial Re- Tis a good Plea » 
queſt at a Day certain, which was ſubſequent to the Day reed ee poly Si 


profert hic in Curia, 


in which the Pꝛomiſe was laid to be made in the De⸗ without a Tender. 


Llaration. 3 8. 15 
The Defendant imparled ſpecially with a Salvis i &6- Le 260. 


in common Fozm, and afterwards he pleaded in Bar to; Lev. 24, 103. 
the Action, that hz tendered the Money demanded to F 8 
laintiff on that very Day in which he had laid the ſpe⸗ vent. 322 

cial Requeſt ſupra, and fzom that Day kozward ſemper comb: 334 445. 
varatus fuit to pay it, & profert hic in Curia, &c. 


And upon a Demurrer to this Plea, alter ſeveral De⸗ 
bates, it was adjudged ill. 


Firſt, Becauſe it was pleaded after an 1 
which is contradifto2y to that Part of his Plea, (viz.) ſem- 
per paratus, and the ſpecial Imparlance makes no Dit 

ference, , 


E 
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ference, fo2 it appears thereby that he was not ſem per 
aAratus. | | 
The Plea is likewiſe ill, becauſe the Dekendant hath 
not ſaid any Thing as to the Time between the Promiſe 
and the Requeſt, and the Money was due on the Day of 
the Promiſe; and therefoze the Dekendant ought to have 
pleaded the Tender on that Day, and that he frem that 
Day was always ready; fo? the ſpectal Requeſt laid tn the 
Declaration is only Surpluſage; therefoze the Day on which 
the Requeſt was made is immaterial; and when once the 
Cauſe of Action accrued, a ſubſequent Tender could not 
take it away. 35 
Sed per Holt Chief Juſtice, In theſe Caſes the beſt way 
ok Pleading is to plead generally ſemper paratus, &c. 
& profert hie in Curia, without Pleading any Cender. 


— 


Surplulage. 


Holland verſus Hatton. 
dae 24 HE Caſe was thus, (viz.) Edward Lord Griffin be— 
ee ing ſeiſed in Fee of the Lands in Queſtion, made a 
gage of che on VYo2tgage thereof to Samuel Mountford fo2 five Hundzed 
Fa by Peace, PLACS, and Continued ſtill in Poſſeſſion, and pain the Inte⸗ 

and 6 Years paſs, reſt Of the pꝛincipal Sum ſecured by this Moztgage fo? one 
the \lortgogee pos Pear, and then he made a ſubſequent Mortgage in Fre, by 
ſeſſon, and paying WAY of Leaſe and Releaſe, of the fame Lands to the Deken⸗ 
the lutereſl. dant Hatton, and levied a Fine with Pꝛoclamations to kat- 
ton, &c. 8 . „ 1 
The Lord Griffin ſtill continued in Poſſeſſion, and paid 
Intereſt to Mountford fo2 eight Pears together, and after: 
wards Hatton entered on the Lord Griffin, and took Pof: 
ſeſſion by Uirtue of this ſubſequent Moztgage and Fine. 
Thereupon Mountford the firſt Bo2tgagee and Leſtoꝛ of 
the Plaintiff, bzought his Ejzetment, and the Cauſe ws 
tried at Northampton Aſſiſes, ann. 9 Will. and a Caſe 
was made of it, c. : > 
The Queſtion was, Whether this Fine and five Years 
Nonclaim was a Bar to Mountford the firſt Moztgagee; 
and it was the Opinion of the Judge, bekoze whom the 
Cauſe was tried, and to whom the Caſe was referred, 
that it was no Bar, becauſe the Lord Griffin continued 
ſtill in Poſſeſſion, and paid the Jntereſt, and ſo was Ce⸗ 
nant at Will to the firſt Moztgagee; and admitting that 


the 
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the Fine did work any Dilleitin, yet the Ent ry of the Lord 

Griffin {immediately upon ſuch Dilſeiſin, did pUrg? | „ ee e 
he became again Tenant at ill, as very; the * Caſes e 


3 Rep. 77, 79. 
cited were. : W 75 79 


| Sud. 337. 450. 
Hardres 40, 401. Carter. 37, 82, 208. Raym. 148. 1 Vent. 241, 242. 2 Vent. 329. 


Ik the Law ſhould be otherwiſe, the Inconvenientces Vide Stat. 4 K 5 
with Keſpe to Yotgages would be intelcrable ; there. c 0525 
foe the Plaintiff had the Poltea Delivered aut to him, and Stat. > Geo, 2 ©. 
ſo had Judgment upon his Gerdi. 


Woodyer ver ſ 1s Greſham. 


Feme Sole obtained a Judgment in Debt koz 200 l. 1 S4 16,8. C. 
and then ſhe married, and afterwards the Husband 8 ED 
and Mike brought a Sci. fa. upon this Judgment, to have 1 Danv. 705. p. "7. 
Execution thereof againſt the Dekendant in the 0iginal Dar. 399. f. 


Husband and oh 
Action; and they had likewiſe Judgment on the Sci. fa. broughta Ser / . 


(viz.) That the Husband and Nike Habeant Exccutionem on a Judgment had 


againſt the Defendant; then the Wife died, and after her ? 8 a 


Death the Husband in his own Right bought another Sci. Judgment on the Sci. 
fa. againſt the Defendant, reciting the Judgment in the in he Fre 


died, the Debt ſhall | 


ozigtnal Action, and the Award of Erecution upon the firſt arvire £o him. 
Sci. fa. (viz.) To have Execution of the Judgment, &c. S Obrion v. Ram, 
To this the Oefendant demurred, and Judgment was 8452 


given in the Court of Common Pleas fo? the Husband, i el A8. 3;.6. 5. 


the Plaintiff, upon which the Ocfendant in the oziginal 178 3 Mod. 186, 
Action brought a Writ of Erroꝛ in B. R. . 
And the Queſtion was, Whether the Award of Execu- Cro. Car. 208, 232, 
tion on the firſt Sci. fa. to Husband and Wife had vefted x [ 
ſuch an Intereſt in th? Þusband to this Debt, as to in- > cog on 
title him to it by Kight of Survivozlhip after the Death ha 555 
of his Wife, as it doth where the husband and Wife © 
bring an Aﬀion and obtain J udginent againſt the Debto2 
of the Wife whilſt ſole. 
And adjudged, that the Award of Execution is attached 


in the Pusband by the Judgment in the firſt ci. fa. and 
tall furvive to hin. 


Savill 


1 
[4 
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Savill verſus Roberts. Trin. 9 Will. 3. 
Rot. 724. but adjudged Mich. 10 Will. * 


- Mod. 394, 40% ERROR of a Judgment in C. B. in an Action on the 


8. C. Caſe in Nature of a Conſpiracy bꝛought by Roberts 
: Salk. 13. 5 6 againſt Savill and others, fo2 malictoufly cauſing him (Ro- 
211. P. 17. berts) to be invited, with others, koz a Riot, about ſtop⸗ 


Several Sore a e Ping up a Ulay, of which he had been duly acquitted. 
Foundation for an CIPON Mot guilty pleaded the Plaintiff had a Qerdit; 


action. and upon a Motion in the Court of Common Pleas in ar: 
1 9 xeſt ok Judgment, TGhether this Aﬀton would lie, oz not, 


2 Mod. 155 it was held by three Judges that it would; but 1reby Ch. 
5 Mod. 177, 223, Juſtice was of another Opinion. 


2 Nod. 30, 169, Ind now after feveral Debates in B. R. the Judgment 

8 was affirmed by three Judg zes, the other, (viz.) Juſtice Sam. 

2 Show. 1445 154 Eyre being dead. 

* 15 Et per Holt Ch. juſtice, who laid it down fo? a Rule, | 
2 Salk. . that there were thꝛee Sozts ok Damages, either cf which 
1 Sie boy was a fuſticient Foundation fo2 an Action. 
N. B. 98. M. (1.) Ghere a Pan ſuffers Damage in his Fame and 
Hob. 205, 206 CR 
HET (2.) Where any Damage is done to his Perſon, as by 
Skin. 131. Impriſonment, Battery, &c. fo; that Keſpeits his Liberty. 
1 Vent. 86. 3.) here a Pan fuffers any Damage in his Property. 

8 Ed. 3. 19. (Liberetoze, in this Cale, tho' the Plointiff had not ſuf- 

3 5 pl. 13. ker'd any Damage in his Fame, 02 in his Perſon, yet be- 

93 Ee cauſe he had ſuffered Damage in his * Property by the Ex⸗ 

2 Oy, 4s . pences laid otit in his Acquittal, this Acion will lie; fo2 


Ne e the e Yan who is 1ndifed can be diſcharged 02 acquitted, 
of Fir Andrew Hen- Without conſderable Erpences and Fees laid out to defend. 
ley v. Burſtall. himſelf agoinſt the Charge in the Indictment, therekoze this 


Action is maintainable fo2 the Keparation of this Loſs in 


his Þ2operty. 
| Vide Mod. Ent. Tit. And he diſtinguiſhed between this Aﬀion on the Caſe, 
Action on the Cate, iv 


ap hich was in Nature of a Conſpiracy, and a Crit of 
Conſpiracy at Common Law; fo2 in this Caſe the Oa- 
mage fiſtained is the Gꝛound of the Aftion, and not the 
Conſpiracy. | 
Sur in the other Caſe the AFton is founded meerly on 
the Conſpiracy ; and if the Ocfendants are convicted there- 


+ That they dau on, à f villanous Judgment is given againſt them; and 
not be of any Credit 


afterwards, nor lawful for them, in Perſon, to approach the King's Court ; that their Lands and Goods ſhall 
be ſeiſed into the King's Hands, their Trees rooted up, and their Bodies impriſoned. 


I | 8 there⸗ 
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therefo2c a Crit of Conſpiracy doth not properly lie in 
any Cale, but where the Conſpiracy was to indie the Par⸗ 
ty cither of Treaſon or Felony at leaſt, by which his Like 
was put in Danger, and that was the Reaſon of the vil⸗ 
lainous Judgment; but all other Cafes ok Conſ2iracy 
mentioned in the old Looks were but Actions on the Caic, 
and not p2operly Writs ok Conipiracy, 
And ik the Defendants are ail koͤund guilty in an Action 
on the Caſe in Mature of a Conſpiracy, yet no villainous 
Judgment is to be given againſt them, but Judgment only 
fo2 the Damages ſuſtained by the Plaintiff, that being the 

End of this Action. 


Nov in the puncipal Caſe, the Jury having kound, that 
Roberts was indiſted maliciouſly, ann without Cauſe, tho 
the Indickment was but fo2 a Treſpaſs, yet tis reaſonable 
the Plaintiff ſhould have Judgment fo2 the Loſs which the 
Juroꝛs find he hath ſuſtained by the malicious Pꝛaſecution 
made by the Oekendant; but withal the Chief Juſtice er- 
p2eſly Declared, that theſe Kinds ok Actions are not to be 
incouraged, but that the Judge, befo2e whom any of them 
are tried, ought to hold the Plaintiff to a Pꝛook of ex- 
preſs Malice in the Dekendant in his Pꝛoſecution by May 
of Indictment; fo? if it doth not appear that the Pꝛolecu⸗ 
tion was grounded on Palice, the Action is not maintain⸗ 
able, but the Plaintiff muſt be nonſuit. 

And a * Caſe was cited, which was thus: A. was in- ee 6, Chan: 
debted to B. and C. and B. without the Knowledge of C. berlaine, 2 Sid. 162. 
takes out Pꝛoceſs in both their Names againſt A. who af- 
terwards pꝛolecuted B. Upon the f Statute fo2 ſo doing, + 8 Eli. c. 11. For 

but B. was acquitted; and then he brought an Action on brocaring one to be 


the Caſe againſt A. fo2 this malicious Pzoſecution; but ad- lane Nane. 


judged that would not lie, becauſe B. might have demur⸗ 

red to the Action on the Statute, fo2 the Cale was not $ Cro. Eliz. 236. 

within the Statute, and ſo it was his own Fault that he 
was put to Charges by the Trial, 


Parkhurſt werſus Foſter. Intratur Trin. 9 Will 3. 
.. Rot. 363. 


Reſpaſs for entring the Plaintiff's Houſe and billet- 5 Mod. 427. S. C. 
Will. 


ing a Dragoon "on him (the Plaintiff ) againſt his 5, © { Salk. 397+: 399. 


Hh h Upon 
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A Soldier cannot be Upon Not guilty pleaded a ſpecial Clerdit was found, | 
nan g by which it appeared, that the Plaintiff lived at 1. plom, 
and ſell Beer to their AMD lodged Strangers in the Sealon fo? Dzinking the 
LO without 2 [Haters, and dꝛeſſed Gickuals fo2 them, and ſold Beer ta 
RI his 3 and to none elſe, and found Pay koz their 
Dozles. 
That he did not keep a Publick Houſe, and that he had 
not a Licence for ſelling Drink from any J uſtice of Peace. 
That the Defendant was Conſtable, and upon the Co- 
ming of a Party of Dragoons there, he quartered one of 
them upon the Plaintiff againſt his Will. 
The Queſtion was, Whether this was a Viualling- 
7795 WII. z. cap. houſe or Ale-houſe within the * Statute, ſo as the Defen- 
5 dant might juſtify the Quartering a Soldier upon the 
Plaintiff by Uirtue of that Statute. 
And it was argued fo? the Plaintiff, that this 1 I)oule 
was no Inn, and that the Plaintiff was not an Hoſpitator, 
Rep. zz.  fuchas is deſcribed in + Calye $ Caſe, and that an Aﬀton 
Bol. Abr. 80. Will not lie againſt him, as it doth againſt an Inn-keeper, 
1 Danv. 16. P. 2, 3. if he refuſe to entertain a Gueſt. 


„ bol 34 Chat the Lodgers in the Plaintiff's Houſe had ſuch an 
deck we ;-4 Intereſt in their Rooms, that they might maintain an 
\toor 877. Attion of Treſpaſs againſt any one who ould enter there 
De: 4 © againft their Will, 

9 8 Chat the Selling Victuals and Beer is meerly occaſional 


F. N. B. 34 at the Seaſon of the Pear, and 'tis at the Mill and Plea⸗ 

OY on Stud, 175 ſure of the Houſe-keeper; and as foꝛ the Plaintiff's keep 

. ing Horſes, tis expꝛeſly found, that he kept none but only 
_ fo2 his Lodgers. 

Jn the Caſe between the King and Marriott, it was ad 
judged, that a Uitualler might ſell Beer to thoſe who eat 
at his Houſe without any Licenſe, but to no Body elſe. | 

Econtra. Jt was agreed, that this Houſe was neither 
an Inn, 92 an Alc-houſe, oz a Victualling-houſe, o; a Li ivery- 
ſtable abſtractedly, but that it was complicated, that it 
was all Four of them; and that the Plaintiff was erpꝛeſly 
within the Ait, becauſe he ſold Beer within his Houſe ; 
but if the Selling had been without Oooꝛs it might have 
been otherwiſe. 


Sed per Coriem, I udgment was given fo? the Plaintiff. 


E ED D E 


Term. Sanct. Mich. 
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Smalcomb ver ſus Buckingham & al', Vicecom 
London. 


T. S. there were two diſtinck Urits of Fi. fa. yer two Writs of 


F HERE 19200 ſeveral Tudgthents: obtained againſt 5 ; Mo 376. 8. C 
| 320. 


brought to the Sheriff on the ſame Day, One Execution are deli- 
whereof was at the Suit of Smalcomb, which vered to the Sheriff 


Writ was delivered to the Sheriffs an Pour after the o- mat e Pay. he 


ther Writ of Fi. fa. but did bear Teſte befo2e it; the other which was fit deli- 


vered. 


Uirit being Teſte after Smalcomb's Fi. fa. Comb. 428. S. C. 


Pereupon the Sheriffs made a Vill of Sale to "ITE 3 Danv. 319. 5. 9,5 


comb of the Goods of the Debtoz, tho' his Writ was de . 
livered to the Sheriffs an Hour after the other Writ, ( #7 3 
| But afterwards, and bekoze the Return of theſe Uirits, 792. 
the Sheriffs (appꝛehending they were in the Wrong) they _ . 459, 487. 
made a new Bill of Sale of the lame Goods to the other vile 1 C0. 56,1 


Creditoz, whoſe Vi. fa. firſt came to their Hands, tho it Owen 126. 


was Teſte after the other, and then they returned Nulla 192 Ho 
Bona upon Smalcomb's Fi. fa. skin. 257 


Whereupon he bꝛaught Trover againſt the Sheriffs, fo? 
the Gaods ſold to him by the firſt Bill of Sale, by which 
| 5 luppoled that the Pꝛoperty was altered and veſted in 
him. 
The Cauſe was tried befo2e Holt Chief Juſtice, who 
made a Caſe of it, which was argued ſeveral Times in 
B. R. and the Point was upon the Conſtruction of the 
* Statute of Frauds, &c. by which tis enaited, That the. % Car. 4. as 1 
Hh h 2 Goods 


. 


3 — I "I. 
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Goods ſhall be bound from the Delivery of the Wr rit to the | 
Sheriff, and not from the Teſte, &c. 
*. The Sheriffs, And it was inſiſted on fo2 the * Dekendants, that the 
Statute doth not make any Fraition of Oays, and that 
this is Caſus omillus, fo2 when leveral Executions are de— 
livered to the Sheriff in one Day, he hath Election which 
to crecute firſt, and the Pꝛiozity ok the Delivery can be 
3 Cro. 174. tried only by the Indozſement of the Writ, and that ſhall 
. be concluſive Evidence againſt the Sheriff. 
ous for the On the other Side it was infſted on fo2 the PDlaintiff, 
1 that in this Caſe the Sheriff's Bill of Sale which was 
1 ftople. firſt made to the Plaintiff ſhall wozxk as an Eſtople in E- 
vidence againſt him. 

But after ſeveral Debates the Judges were of Opinion 
koz the Plaintiff; to which they rather inclined, fo? that it 
appcarcd, that the other Credito? did not demand an Ex⸗ 
ccution of his Writ. 

Et per Holt Chief Juſtice, Where a Writ of Fi. fa. is 
delivered to the Sheriff to Day, and another to Mozrow, 
and the Sheriff executes the laſt firſt by making Sale of 
the Goods, ſuch Sale will land good; and the Clendee 
ſhall hold the Goods againſt him who firft delivered the 
Crit to the Sheriff, and his Remedy is olily by Action 8 

againſt the Sheriffs. | 

But if two Urits of Execution are delivered to the 
Sheriff on the ſame Day, (as in the p2eſent Caſe,) he hath 

not Election which to execute firſt, but is bound to give 
Preference to that which was firſt delivered; but if in 
Fai he crecute that firſt which was laſt delivered, and 
make Sale of the Goods, as in this Caſe was done to 
the Plaintiff, the Gendec hath a good Title to them, which 
cannot be defeated by a ſublequent Execution of that Crit 
which was firſt delivered. 

But the Party concerned in ſuch Writ is put to his 
Alon againſt the Sheriff; and the Reaſon is koz the 

Zuiet of Purchalers under Sherifks upon Ercciitions ; 
fo? otherwiſe it would be dangerous to make itch Dur- 
chales of Sheriffs, and that might make Tirits of Erc- 
cution of no Eltect. 
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Dr. Groenvelt verſus Dr. Burnell & a]. 


5 Blaintiff brought his Acton againſt the Defen- Where + Copy of 
dants (who were late Cenſozs of the College of Procrcding: thail nor 
Phyſicians in London) faz falſe Impꝛiſanment, which was ea en er 
by Colour of Pꝛoccedings had bekoze them in that Cot⸗ Salk 144, 200,263 
lege; and that the Plainttſt had requeſted of rhe poeſent 
Cenloꝛs to habe a Copy of the lald Pꝛocecdings, but they 
denied to give him any Copy thereof, &c. 
CCiherekoze he now moved fo? a Rule of Court to the s Pretice ro 1 
Cenſors, &c. to cauſe a Copy of the (aft Pꝛoceedings to Keren upon 4% 
be delivered to him (the Plaintiff) at his own Charge. 9 8 

But this was oppoted, becauſe there was only a lea 
pleaded, but no Iſtue joined, therekoze the Plaintiff may 
demur ik he think fit. h 1 „„ 

Sed per Curiam, CTis uſu2l to make ſuch a Rule fo? 
the Sake of Evidence after Jiſue joined, but not by way 
ok aſſiſting the Oekendant to plead, : 

'Tis likewiſe ulual fo2 the Judges of Gaol-Oclivery to 
deny a Copy of an Acquittal to him who intends to bzing 
an Action thereon, when there was a pꝛobable Cauſe fo2 a 
criminal Pꝛolecution, fo2 the Court will never help any 
litigious Suit. 15 = 5 
The Court denied to make any Rule in this Caſe. 


The King verſus Greep. 


"HE Dekendant was indicked fo2 Perjury in giving 5 Med: 343. 8. C. 

Evidence fo2 the Earl of Mountague in the great ee 513 1 5 
Cauſe between him and the Earl of Bath, concerning the e for Per" 
Duke of Albemarle 's Eſtate, which was tried at the Com: Jury wherein the Per- 


jury was too gene- 


mon Pleas Bar in Replevin, wherein the Iſſue was, Whe— rally aſſigned. 

ther the late Duke of Albemaric Died ſeiſed in Fee of z Show. , 2, 165, 
PI ; | | | TR 305, 411, 486. 

134. 5 Mod. 233 and 348. 6 Mod. 168, 176. Yelv. 21. Cro. Eliz. 321, 497. Hob. 2, 3, 6, 45, 461. 

Hut. 44; 65. Hetl. 174. Alleyn 39, 92. 1 Vent. 337. 1 Sid. 52. 3 Lev. 69, 166. 1 Bulſt. $1, 

82, 183. 3 Bulſt. 265. Style 333. 1 Rol: 82, 83, 84. 4 Co. 20. z Cro. 428. | | 


And to p2ove that he did not die ſeiſed in Fee a Oced 
of Settlement was p2odticed, by which he was made Je- 
nant in Tail, Remainder in Fee to the Earl of Bath, to which 
Deed one Richard Strode of Newnham in Devon (amor gt 
others) was a Clitneſs, who made Oath of the Erecu- 
tion of that Deev by the Duke here in Town, at his Houle 2 
called Albemarle-Houle. | = | * As a Witneſs for the f 

In Oppoſition to which Oath the Dekendant Greep was Id. Meuntague, who b 
* pzodiced, who ſwoze that, at the CFTR 1 — | 

ate, S. 
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3 Cro. 428. 
Hob. 6. 
Gouldſ. 191. 
4 Rep. 17. 
Cro. Jac. 343- 


* 3 Inſt. 164. 
2 Bulſt. 150. 
Hob. 53. 
11 Rep. 113. 
1 Exo. 353. 
Palm. 135 
2 Rol. Rep. 41, 309. 


Velv. 111. 


Style 136. 
＋ Hetl. 97. 
1 Cto. 32. 
Style 336. 


3 Cro. 46, 426. The 


King ver. Bolt. 


Date, the lame Richard Strode was at Newnham, and © 
this he was indifted koz Perjury and convicted; and now 
it was moved in Arreſt of Judgment, fo? that the Per⸗ 
jury was too generally afligned, (viz.) That the Defen- 
dant Greep Had Depoſed that Richard Strode tali die, &c. 
was at Newnham, * (innuendo Newnham, the Houſe of the 
ſaid Richard Strode in Com. Devon,) ubi revera & in facto 
the ſaid Richard Strode eodem die, &c. non fuit apud Newn- 


ham prædict; now this Innuendo was not ſufficient to al. 
certain that which ok it ſelf was incertain; and fo2 that 


the Aſlignment of the Perjury related only to that Newyn- 
ham mentioned in the Innuendo, which was Newnham, the 
Houſe of Richard Strode in Com. Devon, and that was 


moze than the Dekendant had ſwozn, that being that he 


uli die, &c. was at Newnham generally, without any Ad. 


And fo? this Reaſon the Judgment was arreſted, and 
Juſtice Eyre in his Argument held, that if a Van ſwears 


kalſly in a Matter which is not material to the Iflue, tis not 
Perjurp, and to pꝛove that Matter he cited the Caſes in 


the * Margin; and mozeover, that the Stature 5 El. againſt 
Werjury purſues the Common Law, and adds nothing new 


but the Penalty; and that in this Caſe, the Matter in 


which the Perjury was aſſigned was immaterial to the Iſſue; 
and therefoze no Perjury puniſhable by + Jndicment. 


Sed per Holt Ch. Juſtice, tis Perjury to ſwear fally in 
any Circuinſtance which conduceth to the Iſſue, 02 to the 


Diſcovery of the Truth; but where 'tis only in ſome im⸗ 
pertinent oz minute Circumſtance, (as where the Mitnels 
dined ſuch a Day) which is uſual amongſt the Uulgar in 
giving Evidence, 'tis not Perjury, becauſe it doth not con- 
duce to the Iſſue, oꝛ to the Truth of the Matter to be tried. 

But if the Credit of a Witneſs is in Queſtion, and an- 
other Perſon to ſuppozt it (wears kallly, this is Perjury; 
and he laid the ſame Certainty is required in an Indiſt⸗ 


ment fo2 Perjury. at Common Law, as there is upon the 


2 Leon. 201 


Statute 5 Eliz. becauſe that Statute doth not make any T hing 
Perjury which was not ſo befoze; 'tis true, if a Man is 


convicted of Perjury at Common Law, the King map par⸗ 


don him, but ik upon the Stature he cannot. 

And this Judgment being arreſted and entered of Re- 
coꝛd, a Writ of Erro2 was brought in the Houſe of Lords, 
and in Hillary Gacation anno 10 Will. it was reverſed, 
and the Defendant was taken, &c. 


2 Ther- 
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Thermolin n Sands. 


HE Cafe, fl. The Dekendant had ſeiſed a Ship by Libel in the Admi- 
Qirtue of a Pꝛotels out of the Admiralty; and gt ö h me dhe 
upon that Seiſure the Plaintiffs libelled in the Court of Ship was taken upon 
Admiralty, letting kozth, that. they were PDꝛopzietoꝛs of the the High + 328 D 
laid Ship, and that ſhe was taken out of their Polleſüon 4 x gs Hy p. 8. 
by Utolence ; but this was not laid to be ſuper altum 
mare. 
Thereupon Thermolin came in and claimed Pꝛoperty, 
ſetting fo2th, that the laid Ship was taken as Prize in the 
French Mar, by one Dubart a French Captain, of whom 
he bought her at Bergen, and that the was taken upon the 
High Sea ncar Norway. 
Upon this they pꝛaceeded to JI2oof, and ſuch Takin i, 
upon the High Sea was proved, but becauſe there was no 
Sentence of Convemnation by the Court of Admiralty in 
France againſt this Ship as Prize, oꝛ at leaſt no ſuch Sen- 
tence could be made out, our Court of Admiralty decreed , Jet 173, 208 
the Ship to the Defendant Sands, &c. the old Owner, from 2 Le, 25. 8. C. 


which Decree Thermolin appealed to the Delegates; and 2 Saund. 259. S. S. 


now moved fo2 a Pꝛahibltion, upon a Suggeſtion, that v 8, 
the Suit there was but in Mature of a Trover or Detinue ; 1 Lev. 243. 
and he relied on the Caſe of * Radley and Egglesheld. Ce Cr. 97. 
But on the other Side it was ſaid, that there is a Fcontra. 
Difference between the old Pꝛopꝛietoz, and he who is 
Vendee of a Prize under a Sentence of the Admiralty, f02 
the Uendee may well purſue there upon the Seifure of 
ſuch Ship, becauſe 'tis but an Appendix to the p2ecedent 
Sentence under which he claims; and in this Caſe a Pꝛo⸗ 
hibition ought to go, becauſe upon the Face of the Libel 
it doth not appear, that the Capture from the Defendants 
was ſuper altum mare. 
To which it was anſwered, that in thoſe general Libels 
ge a Ship, tis not the Courſe of the Admiralty to 
lay the Capture to be ſuper altum mare. 
Beſides, if it was the Courſe, this Defet is helped by 
the Plea of Thermolin in the Admiralty-Court; and by the 
Pꝛoofs taken there, by which the Taking was confeſſed, 
and pꝛoved to be upon the High Sea, &c. 
And the Court was divided, (viz.) Holt. Ch. Juſtice and 
Rokesby were fo? the Propivition becauſe of that Octet in 


the 


_—_— 9 i. 
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the Libel, but Turton and Eyre contra; fo2 they held, that 


the Poleadint g and Pꝛaoks had ſupplied that Defc#: fo no 
Rule koz a Pꝛohibition. 


Shadow verſus Painter. 


Where the Plaintiff "Refpa ls Quare warrenam & clauſum ipſius (the Plain⸗ 
__— b 1 tiff) fregit & intravit & herbas depaſt. &c. ac in ca- 
Ante 382. dem Warrena & clauſo cum canibus cuniculoſi 1s, Anglice, 

| Coney-dogs, venebatur, Anglice, did hunt, ſine licentia & 


contra voluntatem ipſius (the Plaintiff) codem (the Deken⸗ 
dant) exiſten. Artifice inferiori, (viz.) Fabro Ferrario & non 


exiſten. qualifcat. ad ſervand. canes cuniculoſos, & alia enor- = 


mia, &c. 


After a Uerdit fo2 the Plaintiff, and 7s. Damages, it 
was moved, that the Plaintiff ought not to have full Coſts 
upon the new Statute. 


dalle. 303. (I.) Becauſe the Matter is not laid contra formam 
| Statuti. 

(2.) Becauſe 'tis not laid, that the Defendant hunted 
and killed any Game, but only that he hunted, generally. 


Sed non allocatur ; lo the Plaintiff had | Judgment, &c. 


Beresford's Caſe. 


Suit upon the Writ NAR. Beresford, as Deputy Bailiff of the Liberty of 
7 3 _ Taunton- Dean, under the Biſhop of Wincheſter, had 
= ſued out a Writ De libertatibus allocandis, direſted to the 
Sheriff of Somerſetſhire, thereby reciting, Quod conſtat 
Regi, that his Pꝛogenitoꝛs by ſeveral Charters had gront- 
ed to the Biſhops of Winton the ſaid Liberties, with the 
Erecution and Return of all Writs within the Piecinc, 
&c. and that the laid Biſhops had injoyed the lame ac⸗ 
coꝛdingly, &c. 
To this Writ the Sheriff made this Return, (viz.) 
Quod non apparet mihi, that there were any ſuch Charters 
as in the Writ mentioned: & ulterius, that the pꝛeſent Bi- 


ſhop of Winton, o2 his Pꝛedeteſfoz, never injoyed luch 
Liberties, Ke. 


And now it was moved fo2 a Rule on the Sheriff to a- 
mend this Return, but the Court would make no Rule, 
becauſe it was an etraozdinary Courſe to try the Right of 

1 Ties 
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Liberties in an Action fo? a N Return of a Writ: where: 


as, if the Plaintiff is aggrieved, he may bing an Action 
againſt the Sheriff fo? infringing his Liberties, &c. 


Turbervill verſus Stamp. 


ASE, &c. wherein the Plaintiff declared, that the : Salk. 13. S. C. 
Defendant ignem ſuum apud ſuch a Place tam neg- Aion he neg 
ligenter & improvide cuſtodivit quod perinde the Plaintiff's in a Field 


Field, containing ſo many Acres of Furze, was burnt and Skin. 681. 8 C. 
conſumed. * 
Upon Not guilty pleaded the Plaintiff had a CIctDitt ; 1 Salk. 19. 

and now it was moved in Arreſt of Judgment, that this $. 189+ 35% 

Action would not lie, becauſe it was founded only on the 
Negligence of the Defendant ; and an Aſtion cannot be 

maintained upon ſuch Negligence, unleſs there is a Truſt 

repoſed in the Defendant, oz upon the ſpecial Cuſtom of 

England, which implies a 'Truft, but that ertends no far- 

ther than to the Fire in a Man's Houſe, and not to a Fire 

in the Field, as this Caſe was, fo2 the Defendant, in a 

p2oper Seaſon, did ſet Fire to ſuch Heath and Furze in 

his own G2ound, which Fire was by a ſudden Wind car⸗ 

ried over into the Plaintiff's Cloſe adjoining, tho' the De- 

fendant's Servants Did all in their Power to pꝛevent it, 

but wanted Mumber. | 

___ UWUherefoze it was inſiſfed fo? him, that if an Adtion 

would lie, it muſt be upon the ſpecial Matter, and not 

upon the Negligence. 

But it was agued fo2 the Plaintiff, that the Defen- 

dant is as much obliged to take Care of his Fire in the 

Field as he is in his IÞouſe, and that the common Cuſtom » II. ,. , 

of England, which is the Common Law, extends as well 14 Aſif, pl 9. 
to the one as to the other; and the Caſes in the * Par⸗ Pi Abe ok. the 

gin were cited, where in the Declaration the Fire was 3:. ; 

not alledged to be in a Houſe, but generally at ſuch 1 f. 6.7. 


Place ; and the Court being of this Opinion, Du En 24% 
Judgment was given fo2 the Plaintiff, Raſt, Ent. 8. 
117 Sanders 


„ — — an 


OA — — 


. 


— 
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2 Salk. 467. S. C. 
J Mod. 330. . 
Comb. 3177 
* 1 Will. 3. cap. 2 . 
A verbal Ap 5 
ment of a Cler 
the Peace by he Ch 
flos is ſufficient. 
Vide Raym. 53 

3 Mod. 150. qu. 147. 
Noy 147, 148. 
Co. Lit. 181. b 
Comb. 200, 2 10.317 


Sanders verſus Owen. 


HE Caſe, il. The Earl of Winchelſca being Cuſtos 
Rotulorum of the County of Kent, after the Making 

the new Statute * 1 Will. 3. concerning the Nomination 
-of the Cuſtos Rotulorum, and Clerk of the Peace fo? eve 
ry County, he 15 Julit 1 Will. 3. in open Seſſions then 
held fo2 that County, when the Dekendant Owen was 
pꝛelent in Court, ſaid theſe Tlozds, (viz.) I do nominate 
the ſaid Philip Owen to be Clerk of the Peace, according 
to the Act of Parliament; whereupon he was kozthwith ad: 
- mitted and ſwozn into the Office, and executed it during 
the Life of the Earl of Winchelſca. 


Aftcr whole Death the Lord Rumney was appointed 


Cuſtos Rotulorum, and he by Deed granted this Dftce to 


Saunders, who entered and diſſeiſed Owen, who b2ounht an 
Aſliſe in the County of Kent, all which Matter was found 
ſpccially befoze the Chief Baron! Ward, who adjourned the 
Alliſe into the Court of Commen Pleas, where the üngle N 


Point argued was: 


fl. Whether by Uirtue of this Statute the Cuſtos Ro- 
tulorum might nominate and appoint a Clerk of the Peace 


by Parol, without any Deed or Writing. 


And it was adjudged in that Court fo2 Owen the 


Plaintiff in the Aftiſe, (viz.) That a verbal Nomination was 


lufficient; whereupon a Writ of Erroz was bzought in 


B. R. and after ſeveral Arguments the Court una voce a- 


greed, that a parol Nomination was ſuſſicient. 
But pet the Court of B. R. reverſed the Judgment, 


becauſe the Fozm of the Tozds uſed by the Earl of Win- 


+ 27 H. 8. 
1 Will. 3. 


chelſea in the Nomination ok Owen was inſufficient, ko: 
he did not name any certain County of which he ould be 
Clerk of the Peace, 102 Diftinguiſh what Stature he in- 
tended, fo2 there are | two Statutes which concern this 
Matter; and mozeover, by his adding this Mozd e! 
ſaid Philip Owen, tis altogether inſenſible. 

Apon this Judgment a UWirit of Erroz was brought in 
the Houſe of Lozds, and there the Judgment of B. R. 


was reverſed, 


1 Winter 
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Winter verſus Lovedaz. 


ſſ. IN a ſpecial QUerdi# in Ejetment the Caſe appeared 5 Mod.244,378-5C 


to be as kolloweth: George Powlett bring ſeiſed in?. 


Fee. of the Manoz of Sete in Somerſetſhire, did upon nd 17h La ide 2 ate 
the Barriage of his Son ſettle the kame to the Uſe of karcel of Demeine- 


of a Manor. 


himſelf fo2 Life, and akterwards to the le ak his Tife vide Ram. 135 
fo2 Life; then to the Uſe of his Son in Tail; and f02 Foph. 3 


Want of ſuch Iſſue, to his own right Heirs; in which zue 
Deed ok Settlement there was this P2oviſot 


lf. That it ſhould be lawful for the ſaid Geozge Pow: 4 Co. 
{ett during his Life, and for his Wife after his Death, 3 © * 
during her Life, by Deed indented, to make Leaſes . 76. 
in Polleſſion for the Term of one, two or three Lives, or! Lev. 150, 241. 


for the Term of thirty Years, or for any other Term or 
Terms, Number or Numbers of Years, determinable upon 
one, two, or three Lives, or 1n Reverſion for one or two. 
Lives, or for thirty Years, or for any other Term or Num- 
ber of Years determinable upon one or two Lives, fo as ſuch 
Demiſe be not made of any the Ancient Demeſne Lands, 
Parcel of the ſaid Manor, or of any other Lands which 
tor the Space of ſeven Years had been uſed as Demeſhe 
Lands, and ſo as the ancient Rent was reſerved. 

It was found, that the Lands now in Queſtion were 
Copyhold Lands. Parcel of the ſaid Manoz, and being 
in the Tenure of Richard Blanchflower, fo2 the Term of 
two Lives, by Copy of Court- Roll under a certain 
Quit-Rent, he the ſaid George Powlett (after the ſaid 
Settlement) made a Leaſe thereof to Robert Blanch- 
flower by Deed indented fo2 thirty Years abſolute, to 
- commence after the two Lives then in Being, re- 
en the lame Rent as in the Copy to Richard Blanch- 
lower. 

The two Lives being now dead, the Leſſo2 of the 
JIlaintiff claimed as Heir in Tail to His Grandfather 
George Powlett, by Qirtue of the ſaid Settlement; and 
the Defendant claimed the Term of thirty Years under 
Robert Rancher. | 


EEE»: There 


2 Lev. 805 149, 1305 
lod. 2 


IE ATOERT IR AD IEREY —————— —— — OCT IE EDES 


428 5 m. . 8. Mich. 9 Will. 3. B. R. 


There were two o Points made in this Cale: 


66.) Uhether theſe Lands being Copyhold were with- 

in the Intent of this Pꝛovilo which gave the Power ot 

Lealing, efpeciaily ſince all the Demeſne Lands of the Pa— 

. de, it was 192 were excepted gut of the Power; and all Coppholu 
found that there Lands are * Demeſnes, fo tis an inſeparable Quality of 


were other Lands CUE Copyhold, that it was Time out of ind Parcel 
N the Lords of gf the Panos. 


Manor uſed to 


hotd in Demeſne. (2.) Ik Copyhold Lands ſhould be within this Powrr, 
then whether ſuch Power is well pirſued by this Leaſe fo2 
30 Years abſolute, 02 whether this Leaſe doth not exceed 
the Power, becauſe it ſhould have been fo2 30 Pears, 62 
fo2 any other J2umber of Years determinable upon the 
Death of One Life, bcing a Leaſe tn Reverüon aftcr two 
Lives in Pollemon. | 
And after leveral Arguments at the Bar, the Court 
gave their Opinion ſeriatim, (viz.) Holt Chief Juſtice, Jur— 
ton and Eyre for the Defendant, (viz.) That Copphold 
Lands were not within the Power of Leaſing, becaule 
they were within the Exception of all Demeſne Lands; 
but as to the ſecond Point they held, that a Leaſe fo2 30 
Years abſolute in Reverſion after two Lives might be 
made by George Powlett, 62 his Wife, of any Lands which 
were in their Power of Leaſing. 


Pow er ot making 


LE ao notes But Juſtice Rokeby was of another Opinion {11 both : 
tend to Copyhold. Points; fo2 he held firſt, That Copyhold Lands were unt 
. within the Intent of this Pꝛoviſo; and that if the De- 
meſne Lands had not been excepted by expꝛeis Mods, pet 

the Power of Leaſing would not have extended to them; 

fo2 if it did, it would deſtroy the Tenure, becauſe Copy: 
hold Lands once leaſed are fo2 ever infranchiſed ; and 
therekoze it ſhall never be pꝛeſumed, that the Tenure was 

intended to be deſtroyed without erpteſs Moꝛds of che 

Parties fo2 that Burpoſe. 

(..) 2s to the lecond Point, all Leaſes to be made by 

 Uirtue of this Power fo2 30 Years, oz any other Num- 
ber of Years, ought to be determinable upon the Death 
of one, two, o2 thꝛee Lives, as the Caſe ſhall happen with 
reſpet to the pꝛelent Poſſeſtion, and to the Reverſion ; 
and becauſe this was a Leaſe in Keverſion after two Lives 
in Poſſeſſion, and fo2 30 Pears abſolute, therekoze 'tis 
not good, im it ought to be fo2 30 Years, if one Lite me 
I 0 
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ſo leng, there being two Lives then in Being; fo2 other 
wille there will be no Pꝛopoztion between a Lea c £02 one 10 
Life in Reverſion after two Lives in Being, and a Leaſe 
fo? thirty Pears abſolute in Reveriion after two Lives, 
fo? thirty Years is always accounted an Equivalent to 
thire Lives in Poſſeſſion, therefoze fo this Reaion allo 
the Leaſe made by George Powlett is void, . 

Et per Holt Chict Juſtice arguendo, A Leaſe made to lan 
commence at any Day to come is property a_ Lene ith 
| Reverlion, but in this Caſe it ſignifies a Leaſe to com- 
mence after ſome Intereſt in Being at that very Time 
when the Leaſe in BReverſion was made. 

That this Power to Leaſe for Life in Reverſion muſt. 
be taken to be a Leaſe of the Reverſion it ſelf, and not 
a concurrent Leaie; and it cannot be otherwile, 'becauſe a 
Freehold cannot commence in futuro. 

And where there is a Power given to make Leaſes in 2 Rol. Abr, 26 
Poſſeflion and Reverſion, in ſuch Caſe if a Leaſe is made Cu 2 Walker ve 
in Poſſeſſion, and afterwards ſome Life d2ops, he can- Walker. 
not make a new Leaſe in Reverſion of the ſame Lands, 


bccaule his Power is executed by making the firſt Leaſe. 


That where a Qualification is annered to a Power 
of Leaſing, which ik obſerved goes in Deſtrution of 
the Power, the Law will diſpence with ſuch Qualifica- 


tion. 


As fo2 Inſtance; Where there is a Power to make a 
Lcaſe of a NYano?, o2 of any Part thereof, ſa as the 
ancient Rent is reſerved, pet he may by this Power make 
' a Leaſe of the Services, Parcel of the Manoz, upon which 
no Rent can be reſerved, . otherwiſe the erpeels Power 
would be Defeated, 

The Plaintiff had Judgment. 


Aſhton werſus Sherman & ux'. Intratur Hill. 
S Will. 3. B. R. Rot. — But adjudged Mi- 
chaelmas 9. 


EBT upon a 1 Bill of Thirty Pounds againſt an Adminiſtratrix 


Sherman and his Wife as Adminiſtratrix to William ſued pleaded ſeveral 


ip Judgments, and con- 
Field. | | Es — cluded to the Country, 
when it ſhould be & hoc parat eſt Verificare. Salk. 298, 312. Comb. 444, 449. S. C. 


The 


430 
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The Defendants pleaded in Bar a J udgment fo: . 
recovered againſt him and her as Adminiſtratrir, &c. by 
Robert Waring, and another Judgment upon a Bond faz 
100 J. recovered againſt them by Gilbert Eaſt; another 
Judgment upon Bond fo2 1001. recovered againſt them by 


Margaret Barton, Widow ; another Judgment upon Bond 


fo2 1001. recovered againſt them by Nathaniel Axtell ; an- 


other Judgment upon Bond fo2 201]. by Nathaniel Hick- 


man; and another Judgment upon Bond fo? 1001. at the 
Suit of Henry Corniſh ; and that they had not Aﬀets but 


ok the Ualue of 101. which were not ſufficient to ſatisfy 


thoſe Judgments. 
The Plaintiff replied, Precludi non, &c. quia quoad the 
Judgment fo2 1001. recovered by Gilbert Eaſt, there was 


but thirty Pounds of it a juſt Debt, which was fatisfied 
_ fter the ſaid Judgment obtained; and that the Deken⸗ 


dants kept that Judgment on Foot by Fraud to deceive 


their Creditoꝛs; & hoc paratus eſt verihcare ; unde petit ju- 


dicium & debitum ſuum prædict' una cum damnis ſuis occa- 
ſione detentionis debiti illius ſibi adjudicari, &c. 


Et quoad the Judgment recovered by Henry Corniſh, 


that only 28 1. of it was a juſt Debt, which he was al wass 


ready and offered to accept in full Satiskackion and Di: 
charge of the Judgment fo2 1001. and that the Defen- 


Dant delayed the Payment thereof, and kept that Judg- 
ment on Foot by Fraud, & hoc, &c. and concluded ut 


ſupra. 
Et quoad the Judgment of 1001. recovered by Marga- 


ret Barton, that but 30 J. of it was a juſt Debt, which 


was paid fince the Judgment, and that it was kept on 
Foot by Fraud, & hoc, &c. and concluded again ut ſupra; 
the like as to the Judgment recovered by Hickman, that 


it was all paid, with the like Concluſion, &c. 


Et prædict' Nicholas Aſhton ulterius dicit quod præfat 


Johannes & Maria (the Defendants) die exhibitionis of the 


Plaintiff's Bill had divers Goods and Chattels, which 
were the Inteſtate's at the Time of his Death, in their 
Pänds to be adminiſtred, to the Galue of the Debt de⸗ 
manded by the Plaintiff præterquam bona & catalla ſufficien?ꝰ 
to ſatisfy the ſaid Robert Waring and Nathaniel Axtell of 
their Debts recovered as afozeſaid ; and alſo to ſatisfy 
the laid real Debt of 281. due to Henry Corniſh (ſcil't 


apud H. in Com, W.) & hoc petit quod inquiratur per pa- 
triam. 


. — — 
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and upon a Oemurrer ta this Replication, it was much 
inſiſted on, that it was naught, becauſe of the ſeveral 
Concluſions, Et hoc, &c. Unde petit judicium, &c. which 
were ſeverally made after the Pleading the Frauds to the 
keveral Judgments, fo2 as this Replication had but one 
Commencement, with a Præcludi non, &c. ſo it ought ta 
have been concluded with one Averment, (viz.) Et hoc pa- 
rat. eſt verificare, and Pꝛayer of Judgment. | 
Sed non allocatur, upon the Authozity of the Caſes cited 
in the * Margin. 


Then it was objecked, that in this Replication the 

Dlaintift had made an ill Concluſion as to that Part of 
it, wherein he had ailedged, that the Oekendant had Aﬀets 
ultra the Debt due to Waring and Axtell, &c. by putting 
that Matter to be tried by the Country; fo2 he ought to 
have concluded with an Averment, (viz.) Et hoc paratus eſt 

verificare, ſo as to give Leave to the Defendants to rejoin 
to this new Matter. 

To which it was anſwered, that the Defendants in their 
Plea have poſitively alledged, that they had no Aﬀets, but 
only to the Ualue of 10 1. and therefo2e they could not de- 


part from that Allegation; and fo here a good Iſſue was 


offered by an Affirmative to a Negative, and therekoze the 
| Replication ought to conclude to the Country; and lo it 
was in the Caſe of * Hancock and Prowte. 

Sed per Holt Ch. Juſtice, who gave the Rule, this Repli- 
cation is naught fo2 the Reaſon ſupra, ko; ſince the Plain- 
tiff Had undertaken to anſwer thoſe Judgments to Waring 
and Axtell, and the 281. to Cornith, by an Allegation of 


Aﬀets ultra thoſe Debts, he ought to have concluded with 


an Averment, lo as the Ocfendants might have rejoined. 

And mozcover, in this Caſe, it was not neceſſary koꝛ the 
Plaintiff, in his Replication, to make a particular Anſwer 
to every one of the Judgments pleaded in Bar to the Ac- 
tion; fo2 if the Plea is falſified in one Part 'tis naught 
in the Whole, and therekoze he held, that in this Caſe 
the Plaintiffs might have omitted to give any Anſwer ta 
the Judgments ok Waring and Axtell, and have reſted up⸗ 
on the other Patters pleaded to the other Judgments, 
without going karther. 
Judgment was auen againſt the Pant fo the Rea: 
ſon ſupra. 


Sparks 


* 8 Rep. Turner's 
Caſe. 
9 Rep. Meriell Treſham's Caſe. 1 Saund. 336. 


2 Saund, 49. 


*.1 1 Saund, 336. 
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Sparks verſus Crotts. 


Comb. 465. S. C. Ction againſt the Dekendant as general Adminiſtrator. 
Lag ix ag De pleaded in Abatement, that he was but a ſpe⸗ 
ſued as general Ad- C{al Aaminiſtratoꝛ during the Binozity of his Wife, but 
8 Abne did not aver, that ſhe was till under Age; and koz that 
went. tber be ws a Reaſon there was Judgment againſt him to anſwer over. 
ſpecial Adminiftra- Then he pleaded in Bar, that Puis darrein Continuance 
cor, © his Wife died, which was from the laſt Term; but this 
0 Vent 84. Was over⸗ ruled, becauſe it was contrary to what was now 


admitted on Reco; ſo Judgment was given againſt him. 


Gul verſus N oble. 


2 Danv. 175. p.8, 9. | IPON a Trial at Bar in Ejedment fo? Lands, Par⸗ 
Lands granted tency- cel of the Banoz of Cortham in Wilts, which by 
5 ſcm C bery antient Books ok that Yano? appeared to be Parcel 
pyhold, but cuſto- Of the Duchy of Cornwal, and till paſs by Surrender and 
mary bell. Copy of Court-Roll, but yet are not Copyhold, becauſe it 
Comb. 38, did not appear in any of the Rolls o2 Copies now pꝛo⸗ 
2 Lutw. 1171. Dliced, that they are granted ad voluntatem Domini Manerii, 
1 Hons 5 but only tenendum ſecundum conſuetudinem Manerii; there- 
Tam. 5 koze it was reſolved' by the Court, that theſe Lands are 
Vaugh. 253. not Copyhold, but a cuſtomary Freehold; and fo? that Rea- 
See 5 Rep. 84. Per- ſon the UGerdick was fo2 the Plaintiff, againſt whom the 
riman's Caſe Gerdick was found at the Niſi prius foz a Foyfeiture by 
. e os committing Waſte, the Plaintiff in that Action taking it 


to be ne as all the Tenants had conſtantly done. 


1 verſus Caſhford. 


Preſeription by a ASE, &c. fo2 Stopping a Way, in which the Plaintiff 
a declared, that he was polleſſed of ſuch a Meſſuage 
fo2 the Reſidue of a Term fo? Pears yet to come, and 
1 Time out of Mind had uſed to have a Way leading to 
| 35 | ſuch a Place, which the Defendant had ſfop'd, &c. 
x Skin. 36. Upon Not guilty pleaded the Plaintiff had a Gerdiß; 
and it was now moved in Arreſt of Judgment, that here 
was a Pyeſcription by a Que Eſtate of a Term for Years ; 
beſides, here was a Terminus ad Jew, but no Terminus a 
quo the Lak did lead. 


As 


a rims — — 
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as to. this laſt Matter it was held, that the Defett was 
cured by the Gerdiſt, but the firſt was an incurable Fault; 
la the * was arreſted, 


Bonner verſus Hill, Intratur Mich. 9 Will. 3. 
B. R. Rot. 558. 


H1S was an Aon on frveral Pzomiles, &c. 1 


The Ockendant pleaded in Abatement a frivolous Where a Replication 


JPſea, (viz.) That the Plaintiff Had impleaded him in the » ng concluded "in 


nt of Common Jleas pro cadem cauſa actionis. 3 470. 
The Plaintiff replied Nul tiel Record in the Court of 

Common Pleas, and concluded his Replication in Bar, 

(viz.) Unde petit judicium & damna ſua, &c. 


And upon a Ocmurrer to this Replication it was in- S antea 187. Cu. 


{iftcd, that the Ackion was diſcontinued ; and the Caſe gf ** Dun. 

. Biſs and Harcourt was cited as an Authozity in Point. a» 137 
Sed per Holt Ch. Juſtice, This Caſe differs from that, 

- becauſe here the Plea is ill, and the Judgment in this Caſe „ Show. 255. 
was upon the J nſufſiciency of the Plea. 
But in that Caſe the Plea was good, and the Judgment 

was upon the Replication, fo2 that the Plaintiff had there- 

by pꝛayed a weong Judgment. 5 

And he ſaid, that ik Matter of Fat is pleaded in Abate⸗ 

ment triable per Pais, the Plaintiff may conclude his Re- 

plication in Bar, becauſe final Judgment is to be given 

_ after a Gerdick in that Caſe, 

Therekoꝛe the Rule was, that the Dekendant anſwer 

over. 


Whitechapel Pariſh werſus Srepney Pariſh. Paſ. 
1 Will. 3. 


HE Caſe was, one Borer had two Children, both Where the Parent 
born in the Pariſh of Whitechapel ; the Father diep, ter Verben the 


Birth of a legiti- 


and the Pother married again, and not long afterwards mate Child gains a 
the Husband and Wife ran away, and deſerted theſe Chil- a where 
d2en, who were afterwards pꝛivately dꝛop'd in the Pa- ch, ;8. 
riſh of Stepney, one of them being two Years old; and 
the other four Years old; whereupon the Childzen were by 

Ozder of two Juſtices removed to Whitechapel, but that 
K k k Dꝛder 
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Odder was vacated upon an Appeal; and the Reaſon er 


preſſed in the Seſſions Ozder was, becauſe Stepney coutn 


not pꝛove that Borer the Father of the Childꝛen was ever 
legally ſettled in Whitechapel, tho' in the ſame Oder it 


was acknowledged by expꝛels Moꝛds, that both the Chit- 


den were born in Whitechapel. 


And now it was moved to quaſh this Omer of S Seſſions. 


the Queſtion in Law being, if the Birth ok theſe legiti- 


mate Childzen ſhall gain a Settlement of them where the 
Parent is dead, and the Place of his laſt Settlement un— 


known, and fo "muſt be eſteemed as a Aagabond. 


It was agreed by all, that the Birth of a Baſtard-Child 
gains a Settlement fo2 that Child, and alſo that a legiti- 
mate Child gains no Settlement by its Birth, when the 
Place of the Parents laſt Settlement is known, but 
that ſuch Child muſt follow the Settlement of the Parent. 
Sed per Curiam, This Ozder of Seſſions was quathed, 
and the Ozder of the two Juſtices confirmed, becauſe 


where the Parent is a Vagabond, the Birth of a legitimate 


Child gains a Settlement; otherwiſe it will be bozn a Ua- 


4 


D E 
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Anno 9 Willielmi 3. B. R. 


Thompſon verſus Leach. 


found, the Subſtance whereof was as followeth : "x ia 13854688 
fl. That Nicholas Leach was ſeiſed in Fee of the Surrender 2 by 
Lands now in Queſtion lying in Devonſhire, who by an Ideot is void in 
his laſt Mill deviſed the ſame to his B2other Simon Leach _ 6 
fo Life; and after his Death to his firſt and every Son 6, 5-618 
in Tail; and fo2 Want of ſuch Iſſue, then to the Ocfen- 3 Lev. 284. = q 
dant Sir Simon Leach in Tail, Remainder to his own z. . j 
right Heirs, „ ll 
That Nicholas died feiſed, that Simon his Bꝛother en⸗ Show. 296. [ 
tered and was ſeiſed fo2 Life, and married, and his Wife dp ng opal 
being great with Child, and within three Months of the 1 Co. Archer's Caſe, 
Time of her Delivery, the ſaid Simon her Þusband, by 7 52 073 
the Perſuaſion of Unton Croke (whoſe Daughter he mar- 705 Rutie's Caſe, 
ried) executed a Deed to the ſaid Unton Croke, to the? O. 43- 


Ale of the Defendant Sir Simon Leach, which ſaid Deed; . 124 16 


purported a Surrender of all his Meſſuages, Lands and Poph. 38, 39. 
Tenements whatſoever unto the Dekendant Sir Simon yy * 
Leach, without any Conſideration. V 
Chat within thiee Ponths afterwards a Son was 3 Keb. 177, 178. 
boꝛn and named Charles Leach, who was the Leſſoz of the % . .. 
Plaintiff. . 
That about five Years afterwards, and not befo2e, the 
Dekendant Sir Simon Leach had Notice of this Dced of 
| r | Sur- 


| Ejectment at a Trial at Bar, a ſpecial Uerdit was 5 Mod. 501. 8.0. 
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Survetider, and then he anented to it, and entered, and had 
the Poſſeftion. 

That Simon Leach the Father was not Compos mentis at 
the Time he crecutcd the ſaid Deed of Surrender, and that 
he was now dead, and that Charles Leach (the Lefſo2 of 
the Plaintiff) was his Son and Heir, 

The Queſtion upon this ſpecial Uerdit was, Whether 

this Deed of Surrender was void ab initio, 02 only voidable 
by way of Plea, o2 by Sci. fa. fo2 the King, in the Life. 
time of Simon Leach the Lunatick ; fo2 if it was at any 
Time cffeftzal to merge the Tenancy for Lifc of Simon 
Leach the Father, befoze the Birth of his Son, then the 
contingent Remainder would be deſtroyed; and tho' this 
Surrender ſhould be afterwards avoided by any Means 
in Law, yet the contingent Remainder being once ertinit, 
could not be revived by any Matter ex poſt facto. | 

Another Point was made, upon which this ſpecial Aer. 
dict was found, and which did ariſe from the Difference 

i taken in * Beverley's Caſe, (viz.) Becauſe Charles Leach 
; ; _ claimed by way of Remainder, and not as Heir at Law, 
and ſo only paivy in Eſtate, who (as that Book is) can⸗ 

not avoid the Ads of an Ideot. 

Sasd per Curiam, This Surrender is void ab initio, and 
never had any Effet in the Law, becauſe of the Ideocy of 
him who executed it; and therekoze any Perſon may take 
Advantage of it. 

That there is a Difference between a Feoffment and 
Livery made propriis manibus of an Ideot, and the bare Ex⸗ 
ecution of a Deed by Sealing and Delivery thereof, as in 
Caſes of Surrenders, Grants, Releaſes, &c. which have their 

Strength only by erecuting them; and in which the Foz- 

mality of Livery and Seiſin is not ſo much regarded in 

the Law, and therekoze the Feoffment is not meerly void, 

but voidable; but Surrenders, Gzants, &c. by ad Idcot, are 

void ab initio. 


The Plaintiff had Judgment. 


Courtney verſus Connet. 


Treſpaſs and Caſe / Reſpaſs bꝛought by Sir William Courtney againſt the 
r Defendant quare vi & armis clauſum ipſius (the 
1 8. 3 Plaintiff) fregit & in ſolo effodit ac piſces ſuos cepit, necnon 
de eo quod (the Defendant) quaſdam excluſas & defenſas 


I | cujuſ- 
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cujuſdam cataractæ fregit attollit & ſubſtraxit per quod Aqua Vincent ad Furzy, 
ab eadem cataracta decurren' piſcariam & ſtagnum ipſius Wil- r 7 
lielmi ibidem in tanto inundavit quod per Curſum aquæ illius 1 1 
& inundationem prædict' non ſolum piſces in piſcaria & ſtagno! Keb. 852, 870, 
predict exiſten, videl't, (ſo many Trouts, &c.) ad Valen- K 59. 
tiam, &c. exiverunt verum etiam idem Willielmus & ſervientes 1 Vent. 365, 366, 
ſki a captione piſcium in eiſdem piſcaria & ſtagno exiſten' im- 3 Mod. 322. 
pedit' & obſtruct” fuerunt, &c. ” 

Upon Not guilty pleaded the Plaintiff had a Uervit, 
and it was moved in Arreſt of Judgment, that this laſt Part 
ok the Declaration was in Treſpaſs upon the Caſe. and the 
firſt Part was a meer Treſpaſs, which could not be joined 
in one Action, becatiſe it was incompatible. _— 
Burt after ſeveral Debates the Plaintiff had his Judg- 
ment; f92 per Curiam, this laſt Matter was in its Nature 
a Treſpaſs as well as the Firſt. | 


— 31 


—— 


Morris verſus Golder. 


IN Replevin, &c. The Dekendant avowed the Taking, where the Damages 
&c. fo2 [0 much Rent due in Money, and alſo fo2 fo and Coſts were in. 
many Hens; and after Iſſue joined, and a Uerdi& foz the bir. aue Pann 
Avowant, it was moved in Arreſt of Judgment, for that Damages aſter a Ver- 
upon the Face of this Avowry it appeared, that the Hens diet, good. 


were * not due at the Time of the Dittrels taken, and | Benn 7 5 


pere the Damages and Coſts were intire. - 9 H. 7.4, 13. a. 


= 11 Rep. 45. b. 
11 H. 6.5. a. b. 55. a. 2 Inſt. 503. 1 Sand. 282. 


But the Plaintiff offered to releaſe the Damages, and sent 550. | 
allo Rent fo2 the Hens, and take Judgment only fo2 the r 
Rent in Money; which Was oppoſed, unleſs the Plaintiff Moor 281. 
would likewife releafe the Coſts. Gs Cro. Car. 473- 

To which it was anſwered, that there was no Neceſſity 
of releaſing the Coſts, and to p2ove it a * Caſe was £i- * Bynns ver. New- 
ted, and a Copy of the Reco2d was p2oduced, where in the e 2. 
like Caſe, the Rent which was not due, and all the De. 
mages, were releaſed, and the Avowant had Judgment 
ko the Reſidue, and alſo fo? all the Coſts. i 

And the Court was of that Opinion in the principal 
Cale; wherefoze the Avowant entered a Remittitur of all 
the Hens and the Damages, and took Judgment for the 
Rent in Money. 


Brewſter 
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Brewſter werſus Kidgell. 


„ Mod. 368. S. C. IN d ſpecial Gerdick in a keigned action the Caſe was 
; Salk. 156. 8. C. thus: 
| . l. That Robert Langford 5 Nov. 1649. in Conſideration 


Covenant that an Of 800 l. by him received of Ellen Brewſter, Widow, did 
Annuity ſhall be paid Dy his Deed grant to Her and her Deirs a Rent- Charge 
1 Pes, Ok 40 J. per ann. ta be iſſuing out of his Yano? of Butlers 
liamentary Taxes in Bucks, with ul Clauſe of Oiſtrels, and a Covenant fa? 
hall be intended. farther Aſſurance. 

That upon this Deed theſe Mozds were indozſed, 
35 ee „Hoop. (viz.) Memorandum, It is the true Intent and Meaning * 

r, antea 135. 


Salk. 221, 615 thele Preſents, that the ſaid Ellen Bzewſter, her Heirs and 


42 E. z. 5 Aſſigns ſhall for ever hercafter be paid the ſaid Rent-Charge 

8 without any Deduction or Abatement of Tax, Charge or 

Gro. Carl 221, Payment out of, for or concerning the ſaid Rent, or the ſaid 
1 Jones 245. Manor or Lands charged therewith, which Indorſement was. 

ky Een ſigned, Robert Laneford. 

Hardr. 87. "That afterwards 8 July 1652. the ſaid Robert Langford 


Comb. 211, 483. by another Indenture inrolled in Chancery did give, 
Ee, grant and confirm the ſaid Rent unto the ſaid Ellen Brew- 
ſter and her Heirs, and thereby did covenant with her, that 
the ſaid Rent of 40 J. per Ann. freed of all Taxes, ſhould 
be fo2 ever after duly paid at the Times and Plates of 
Payment thereof. 
Then the Jury concluded ſpecially, that if the Cotirt 
Gould be of Opinion, that ir was not lawful for the Ter— 


tenant to abate, deduct, and retain in his Hands (in reſpeck 


to the Tar napable to the King, &c. by Virtue of the Acts 
of Parliament by which 4 s. per Pound were given) for the 
Arrears of the ſaid Rent for two Years and an Half ended on 
the 2oth of May before, then they found for the Plaintiff, 
otherwiſe for the Defendant. 
The Queſtion was, Whether the Parliamentary "Taxes 
. ought to be dDedufed out of this Rent-Charge pro tanto, 02 
that the Rent was payable free of all Tares, as well Par: 
liamentary as other Taxes. 
Et per Curiam, (after ſeveral Arguments) this Rent 
was payable free of all _Taxes, and that no Deduction 


could be made by the Tertenant ko the Parliamentary 
Taxes of 4s. per Pound. 


75 a = Tt 
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It was pꝛelumed, that the Indozlement of the Memo- 

randum on the firſt Deed, concerning the Payment of the 
Rent-charge, without Dedution ko? Tares, was made 
and indozſed bekoze that Oced was executed, and lo was 
Parcel thereof; and the rather, becauſe that Matter was 
purſued by the Covenant fn the (eccond Deed. 
Et per Holt Chief Juſtice, who delivered the Opinion of 
the Court, The ſpecial Reaſon of the Judgment, and which 
governed this Caſe, was grounded upon the Circumſtance 
of Time, when this G2ant was made, which was' Anno 
1649, fo2 at that Time thoſe Parliamentary Taxes now in 
ſe were firſt invented, and one of thein was at that 
Time in Being. 

But if this G2ant had been in the Pear 1640, which 
was bekoze theſe So2t of Taxes began, then he ſhould 
have been of onother Opinion, fo2 at that Time, and like- 
wiſe ſometime befo2e, the Tarations were by Way of Sub- 2 Ind. 76, -;. 
ſidies, Tenths, and Fiſteenths, and it would be Hard to er⸗ 

tend the Wow Taxes to ſuch Impoſitions which were not 
in Uſe at the Time of the G2zant; and if a Tar had been 
given by the Parliament fo? rebuilding St. Paul's Church, 
that would have been out of this Covenant. 

But now theſe Parliamentary 'Taxes have a So2t of Et: 
iſtence at all Times, becauſe the conſtant Revenues of the 
Crown have been found not to be ſufficient fo2 the Emer⸗ 

gencies of the Government, and therefoze theſe Tares 

came in from Time to Time as a Supply ; and the King 
may rome by Patent, that a Man ſhall be acquitted of 9 H. 4. 62, 
a a future Tax to be given by Parliament, therekoze ſuch 
Tares do in ſome Yeaſure exit, otherwiſe fuch a Grant 
would be void. 

The Tlozd Taxes comprehends Rates fo? the Church 
and Poo, and thoſe Rates impoſed by Commiſſioners of 
Sewers. 

That tho' the at, which gives 4 5. in the Pound, hath 
a Clauſe, that the Tertenant (hall dedvft it out of the 
Bent charged thereon, pet that doth not repeal the Cove- 
nant to pay it without Deduction, fo2 he doth not offend. 
the Statute if he doth not deduct; but he breaks his Co- 
venant ik he doth dedutt, wherekoze his Covenant ought 
to be perkoꝛzmed. 

Mozeover, the Woods of this Covenant, (ris ) To pay 
the Rent-charge without any Deduttion fo2 Tares, can 
Have no other Kelpet but to Parliamentary Taxes, fo2 the 

Tertenant 


— 


449 Term. S. Hill. 9 Will. 3. B. R. 
Tertcnant hath no Power to deditf In any other Caſe 


whatſoever, and therefo2e if the Covenant did not extend 
to thole Taxes, it would be of no ſe. 


-— 


The King verſus Biſhop of Cheſter. 


Skinner 651. S. C. WW of Erro2 upon a Judgment in C. B. in a Qua- 
5 Salle. 568. S. C. re Impedit, and after ſeveral Arguments it was 
Comb. 434: S. C teduced by the Court to a ſingle Queſtion upon the Pieav: 


An Eſguire may take ilig, AS it appeared on the Recod. 


by a Grant to him 


by the Name of The Citle againſt the King was by Qirtue of Letters 
Knight, tho' that be- Patent made by . by which the Advowſon, &c. Was 
ing a Name of Dig- rànted Willielmo Theackſtone tune Armigero & poſtea Mi- 


nity is Parcel of his 


Nane liti; and upon Oyer of the Letters Patent they were re- 
cited in hæc verba, by which it appeared, that the G2ant 
was made to William Theackſtone, Knight; and the Que— 


ſtion was, Ghether this could be intended the ſame 
Perſon. 

Et per Holt Chief juſtice, It could not be intended the 
dlame Perſon, becauſe Knight is a Name of Dignity, but 
2 Taft 583, 594.666 Armiger 02 Eſquire, a Name of Worſhip; and if he is ak⸗ 


568 


Rs terwards made a Knight, the Name of Eſquire is thereby 
iS H. 6. 8. ertinguiſhed; and therefoze a Szant made by the Bing 
og to William Fheackſtone, Knight, when there was no ſuch 
Efard „ Yan a Knight, was a void "Grant, and William Theack- 
Sid. 40. ſtone, Eſq; could not take thereby, becauſe Knight is not 


an Addition, but Dart ok a Man's Name, fo? it EE, a. - 
Name of Dignity, it becomes as much a Part of a Han 8 
2 Cro. 679. Name as his Name of Baptiſm ; and fo2 that Selden 8 Tit. 
Honour, &c. was cited, 

That a Pan who is reputed a Knight, but in Truth 18 
not ſo, cannot take any Thing by Way of G2ant, by the 
Name of Knight; fo2 ſuch G2ant is void, it being a Thing 
M0 Reputation, without any colourable G20und fo2 it; but 
a G2ant to a Duke's eldeſt Son, by the Name of a Narqueß, 
oꝛ to the eldeſt Son of a Marques, by the Name of an Earl, 
(& ſic de ſimilibus) would be good, becauſe of the common 

Curteſy of England, and their Places in Heraldzp. 
Tic Rep 124, Jullice Rokeby was of a contrary Opinion, fo2 he held 
1 Bak, 21. that W. T. Eſq; might take by a Ozant made unto him 
by the Name of W. 1. Knight, & lic ic vice verſa {1 conſtat de 

Perſous ut res magis valeat, Kc. 


3 


© 
ff 
=> 
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But by the Opinion of the other th2xe Judges the 
Judgment was affirmed ; and thereupon a Writ of Erro? 
was bzounht in Parliament, where this Judgment was 
reverſed; koz in truth it was only a Miſtake of the 

Pleader, the ſaid William Theackſtone being a Knight at 

the SIM of the G2ant made. 


Britton 3 Cole. Intratur Trin. 7 Will. f 
B. R. Rot. 181. and 7 ndgment given d Fe 
Anno 9 Will. 3. Flillary-T erm. 


N Treſpaſs foꝛ Taking his Cattle, &c. 


The Defendant juſtified by irtue of a Writ ok Le- By 93,406 8. C 
50 OG 112.8. C. 


vari facias iſſued out of the Court of Exchequer, directed 


to the Sheriff of Somerſetſhire, wherein it was recited, that Cob 434% 50. 
one Francis Criſwick had been outlawed at the Suit of the 3 Danv. 305. p. 1. 
now Dekendant Cole; and that upon a ſpecial Capias Utle- TheCattle of a Stan- 
gatum an Inquiſition had been taken and returned into the 
Court of Common Pleas, whereby it was found, that rnded upon an Out- 


the ſaid Francis Criſwick, at the Time ok the Outlaw =o may be _ 


cias for the King. 


of, &c. beyond Repuilſes; and that this Inquiſition had been Dog. and Stud. 1 c. 
ctreated and tranſmitted into the Court of Exchequer; ?*: 


was ſeiſed in Fee of ſuch Lands, &c. to the yearly Ualue . 


8. C. 


r leyant and cou- 
hant on Lands ex- 


Wherckoze this Grit commanded the Sheriff to levy the . 


Iſſucs and Pꝛofits of theſe Lands from ſuch a Time to 
ſüuch a Tune, accozding to the Rate and Qalue afozeſaid, 
and to an{wer it in the Court of Erchequer, &c. 
That the Oefendant Cole requeſted the Sheriff to ere- 
cute the laid Writ, and thereupon he made his Tarrant 


to the other Dekendants (his Officers) by Uirtue of which 


they entered on the Lands, and there found the Plaintiff's 
Cattic Levant and Couchant, per quod they took his Cat- 
tic fo2 the Iſſues and 122ofits of the Land ertended, ac- 
coding to the Command of the Writ, &c. 


Ta this the Plaintiff demurred, and the Point in Law 


in this Cate was, Whether the Cattle of a Stranger, which 
were levant and couchant on Lands extended on an Out- 
lawry, may be taken fo2 the King upon a Levari facias, as 

the Iſſues and Pꝛofits ok the Lands. 
and after ſeveral Arguments, it was reſolved per Cu- 
riam, that [ich Cattle might be taken lawfully, becauſe 
the Dekendant averred, that they were levant and 
. ; couckant 


1 
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is on the Lands extended which Averment is very 
neceſſary in this Caſe. 


And Holt Chief Juſtice, who gave the Rule, gave ally 
thele Reaſons fo2 the Judgment. 

(J.) Firſt, Becauſe the Cattle are pꝛoperly the Iſſues of 

the Lands, 'tho they are not the Cattle ok the Owner ok 
the Lands, fo2 otherwiſe there might be no Iſſues at alt . 
and the King cannot intermeddle with the Soil, becauſc 
nothing but the Iſlues thereof are fozfeiced upon an Out- 
lawry; and the Cattle ok the Perſon outlawed cannot be 
the Tſſues of his Lands, fo2 thoſe are fozfeited to the 
bet 4533 King bekoꝛe; and if after the Dutlawzy he purchaſeth any 
e moe, the P2operty of them 18 immediately veſted in the 
King. 

(2.) The Land is Debto2 to the King, therefoze he may 
| 13 5 7 levy what ſhall be found levant and couchant there: And 
1 1. a = if the Perſon outlawed ſhould, after the Jnquiſition, 
Cr. 431 make ea Feoffment of his Lands, the Cattle of the Feoffee 

may be taken fo2 the Iſſues of "thoſe Lands; and if ſo, 
a fortiori the Cattle of a Crong- doer, who hath no Pꝛe⸗ 
tence of a Title. 
If Tenant fo2 Life impanelled on a Jury loſe his 7 ſues 
by Default, the King may levy them upon the Rever- 
toner after the Death of the Tenant fo? Life, becauſe it 
was a Charge upon the Land. 
- Roll. Abr. 157, But if Tenant fo2 Life is outlawed and vie, it may be 


159: a Queſtton, Whether the J Iſſues arrear can be extended 

3 on the Reverſioner. 
e dcr Tf the Owner of the Soil is outlawed, the Cattie of 
| Reyes. 15 a Commoner cannot be taken as Iſſues; but if they ſhould 


| Keb. 75% 76 be taken, he muſt plead his Title in the Exchequer, un- 


leſs his Right of Common is found by Inquiſition on the 
DOutlawzp. 


Mich. 22 Car. 2. So it is likewiſe if the Perſon outlawed do alien his 
Riſdon v. Rainer. Lands before any Inquiſition taken fo2 the King, which he 
may lawfully do, yet the Alienee muſt plead off the Er- 
tent in the Erchequer, by ſhewing his Title pꝛecedent. 

If Cattle eſcape into Lands charged with a Rent-charge, 
they may be diſtrained fo2 the Rent, becauſe the Land is 
* 18 Car. 2. Hodſon the Debto? ; and a * Caſe was now cited, where the very 
». Tobickle. fame Point was adjudged in the Erchequer in the Lozd 
Chief Baron Hale's Time, and tis great Reaſon it ſhould. 

be ſo, fo2 otherwile the Perlon outlawed may take in other 
Pen's Cattle to agiſt, and ſo defeat the Dutlaw?y, and in 


— un this : 


rl 
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„ 


this Caſe, the Plaintiff might claim under the Perſon : 
cutlawed, fo2 any Thing appearing to the contrary; 
wherekoze the Plea was held good in Subſtance, 


But then there were thꝛee Erceptions taken to the 
Fon of it. 


(..) Firſt, That tis not alledged, that the Mrit was ! Sud. - 
delivered to the Sheriff; ſed non allocatur, fo2 that hall 
be preſumed until it appear to the contraty. 
(2.) This being an Outlawry at the Suit of the Defen- 
dant Cole, the Dekendant ought to begin with the Out- 
lawry in C: B. and to have ſet fo2th all the Pꝛoccedings, 
and not to begin ſhozt with the Pzoceſs of Levari only. „ 
Et per Holt Chief Juſtice, All Strangers who juſtify un- vent. 91; 
der Pꝛocels of Execution (except Dfficers) ought to ſet 
fo:th the Judgment, and fo muſt the Party who is Jfain- 
tiff, if he juſfifieth ; but here tis only recited in the Writ, 
that the Outlawry was at the Suit of Cole, but not po- 
ſitively alledged ſo to be. 


6.) Where the Defendants (the Officers) juſtify by the Where by a Miflake 
Command of the Sheriff to them, tis ſafd per quod præ- f Name of one. 
dict J. R. & Johannes, inſtead of Joſephus, took the Cat- Judgment was re- 
tle, fo not the ſame Yan; and fo2 this Miſtake only the verſed. 

J udgment was given againſt the Defendants, 
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Silly verſus Dally & al. Intratur Hill. 9 Willi. 
3. Rot. 747. and Judgment given Paſch. 
e WIE. 3: > rm 
. VN Replevin fo2 taking his Cattle in a Place called 
bn a Kees, rw 


_ ries and Replications, 
where a Title is 


the Newpark, in the Pariſh of St. Breock in the Coun- 
JJ. 8 1 
de, 38 Lag RD The Defendants made Conuſance as Balliffs to 
. — John i + regeagle, Eſq; for that long before the F aking, &c. 
Commencement of {Cil't, 31 Julii ann. 1645. one John Tregeagle his Grandfa- 
3 By ther, poſſeſſionat fuit de & in quodam meſſuagio & 44 Acris 
ing. terræ cum pertinen vocat Trevanion Tenement in prædicta 
Comb. 27, 472. parochia de St. Breock (unde the Locus in quo, &c. was 
1 ig * 55 Parcel) pro quodam termino Quingentorum annorum com- 
x Cro. 571, Scavage putand' a Triceſimo die Julii anno illo, &c. and being fg 
op ee poſſeſſed he 31 Julii anno 1645. demiſed the ſame to John 
= 3 Carter, and to Richard Carter, fo: the Term of 499 
Ante 9. Pears, and thzee Quarters of a Year, two Months and 
thre Weeks, rendzing a Rent of 161. per ann. and then 
they derived a Title to John Tregeagle the G2andſon to 
the Reverſion of this Term of 500 Pears, as Executo? 
to the Legatee of his Grandfather, and made Contſance 
fo2 521. Rent Arrear for three Years, and one Quarter of 
a Year, ended 1 Feb. 1696. 5 
And upon a Demurker to this Conufance, the ſingle 
Point was upon the Pleading, (viz.) Whether the Defen- 
$ 


dants 
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dants, who derived only a particular Eftate fo2 Years to 


him in whole Kight they made Conuſance, ought to ſhew 
how that Eſtate commenced, by ſetting fo2th ſpecially who 
had the general Eſtate in the Land, and who made this 
Leaſe of 500 Pears to the Grandfather, {a as the Plaintiff 
who was a Stranger, and fo2 ought appears, a Purcha- 


ler, might have an Dppo2tunity of traverſing the Title of 


the Lefloz, oz of any other Perſon under whom he might 
claim; oz whether this general Way of alledging a Poſ- 
ſeſſion of a Term for Years was ſufficient in an Avowpy, oꝛ 


in a Bar, where the Defendants are to make out a Title 


ſo as to juſtify the Taking another Man's Cattle. 


Et per Curiam adjudged that this Conuſance was ill, © 
becauſe the Commencement of the particular Eſtate was , 


X , March 1. 
not ſet fozth accoding to the general Rule in Pleading, co. Cur. 38, 571. 


uria. 


Inſt. 303. b. 


(viz.) That in all Bars, Avowries and Replications, where : Jones 453: 


a Title is made under a particular Eſtate, be it fo2 Pears, * 


for Life, 02 in Tail, the Commencement of ſuch Eſtate 

muſt be ſhewn; fo2 in thoſe Parts of Pleading, none but 
the general Eſtate in Fee-fimple (which may be gained by 

Urong as by Oiffeiſin) may be alledged generally. 


But in a Declaration where tis only an Inducement to 


the Action, and not traverſable, tis otherwiſe; as fo2 Jn- 
ſtance, where an Aﬀton of Debt for Rent was bꝛought by 


an Executoz fo2 Rent grown due after the Death of the 


Teſtatoz, who had only a Term fo2 Pears in the Land, 
'tis ſufficient to declare, that the Teſtato2 being poſſeſſed 
for a certain Term for Years not pet expired did Demile to 
the Dekendant, &c. becauſe this is grounded upon a Pri- 
vity of Contract. N 


elv. 147, 148. 


. 


But in the pꝛincipal Caſe the Poſſeſſion comes in by 


Way of Title, and in lieu of a Title, which the Plaintiff 
might traverſe, fo2 no Jſfue can oz ever was taken upon 


a Poſſeſſion only, (viz.) Poſſeſſionatus vel non, ſa that the 


2 Mod. 70. 


See antea Sandes , 


19laintiff by this Deans will be dep2ived of all Oppo?- Hugs. 


Reaſon 
Judgment was given fo2 the Plaintiff, 
Upon which a Writ of Erroz was brought in Parlia 
ment anno 2 Annæ, and in Hill. Vacation that Judgment 
was affirmed pro the Plaintiff Silly. 


tunity to controvert the Title to the Land; fo2 which 


Butcher 
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Butcher verſus Andrews. 


; Salk. 23. 8. C A, Ction on the Caſe on ſeveral Pꝛomiſes, one was fo? 
Comb. 473: iq wh ſo much Money lent by the Plaintiff unto R. A. the 


lndebitatus Rio” Decicinvant's Son, at the Inſtance and Requeſt of the 
will not lie againſt Oekendant. | 


the Father, at whoſe 


Requelt the Plainine Upon Non aſſumpſit pleaded, there was a general Ger⸗ 
lent Money to his dic koꝛ the Hlaintiff, and intire Damages; and now it was 
e ww... moved in Arreſt ok Judgment, that a general Indebitatus 
Vent. 155 aflumpſit wauld not lie againſt the Dekendant upon this 
Raym. 67. Lending of Money unto his Son, fo? in reſpec to the Oe- 
con Vac e kendant 'tis a collateral Promiſe, upon which the Plaintiff 
cord”. * _ eunht to have declared ſpecially, becauſe upon the Lending 
1 „ the Son, the Law cannot raiſe a Pꝛomiſe by the Father, 
"le. nd. but it will in the Son who bozrowed the Poney; and the 
Cro. Jac. fo Damages being intire made all naught ; and the Court 
Sal 25 was ok that Opinion. 


Sed per Holt Chief Juſtice, If it had been an ib ans 
for ſo much Money paid by the Plaintiff at the Requeſt of 
the Defendant unto his Son, it might have been good, koꝛ 

then it would be the Father's Debt, and not his Son's; but 

when the Money is lent to the Son, 'tis his pꝛoper Debt, 

and not the Father's, 5 
The Judgment was arreſted, 


* verſus Corniſh. 


« Mod. 395. 8. £ "THE Plaintiff declared as Adminiſtrator durante mi- 
goal ka 2 „ 1 nore xtate of T. S. and after ſome Pleadings there was 
) 


Adminiſtrator ed” Demurrer, and Joinder in Demurrer; and now an Excep- 
te nere crete ws tion was taken to the Declaration, becauſe the Plaintiff had 


Plaintiff, to whom 


Adminittration was ot äverred, that I. S. was till under Age of leventeen 


granted as Guardian Pears : 
to the Infant; this 


„ Chief Juſtice, There is a Difference where 
Infant is of full Age, Adminiſtration is granted to one as Guardian to an Infant, 


. 602. who hath a Right to adminiſter, but is incapable to take 
$g Kep. 


der it by Reaſon of his Minozity, as in the peincipal Cafe, and 


1 Salk. 3. where an Adminiſtration is granted during the Minority of 
i V e 56 an Infant Executor; fo2 in the laſt Caſe the Adminiſtration 
© Comb, 14 0 determines as ſoon as the Executo2 attains the Age 


Ante 4? | 1 of 
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of ſeventeen Years ; but in the other Caſe it continues till 
the Inkant attains his full Age, (viz.) twenty-one Pears, 
and that the Law is fo pz aiſcy amongſt the Civilians, 
Wherekoze 

The Plaintiff had Judgment. 


Burr verſus Atwood. 


TUdgment in the Court at Maiditone in Kent, and upon i Salk. 8 
A Scire facias again the Bail, Execution was award- 2 pany by 
ed againſt them; ; and a Writ of Erroꝛ was bꝛought and Stine iel of the 
pꝛolecuted by Burr, who was one of the Bail fo2 the De- viginalAQtion, when 
fendant in the. ozininal Afton ; and the Writ was Tam 3 WR 


in redditione judicii quam in adjudicatione Executionis againſt Salk. 603. 


the Bail, &c. ; 5 Mod 3 
And now it was moved to quaſh this Uirit, becauſe 8 e 
the Bail is not intitled by Law to a Writ of Etro? up- 49, 16) 


on the Judgment, againſt the Py2incipal in the oziginal 


5 Attion ; to which the Court agreed, 


And they quached the Writ of Erro2 Quoad all that re- 
lated to the Judgment in the original Action, and no moꝛe; 
and the Writ was ruled to ſtand good Quoad the Judg- 
ment againſt the Bail upon the Sci. fa. and accozdingly the 
Plaintiff Burr pꝛoceeded therein. 


Dobertine verſus Chancellour. 


JAS E, &e. to which the Defendant pleaded a frivo- 5 Mol. 299: 8. ©. 
[ous Plca in Abatement; and upon a Demurrer lu a len in Abate 


ment there was Judy - 


to the Plea there was Judgment againſt him to anſwer ment to anſwer over, 


over. then the Defendant | 


Thereupon he pleaded Non Afſumpſit, upon which they Pe and or ime 


were at TONE, and the Plaintiff had a Gerdick; and upon Neb and Judg- 
a Motion in Arreſt of Judgment this Uerdiit was let a- _ * yy 
Hide, becauſe in the Niſ prius Recoꝛd there was no Entry rears. che Recor 
made of the Plea in Abatement, and the Proceedings of N;fs prius, there 
thereon, but only of the Plea Non Aſſumpſit, and all the w 79 Pie n 
reſt omitted; and the Keaſon given was, becauſe there was avatement 

no Þlea- Boll to warrant the Niſi prius Roll; fo2 upon 

the Ylea-Roll (which was in Court) between theſe Parties, 

it appeared, that ſuch PDꝛoceedings and Judgment had been 


upon 


. A A. 
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1 5 260. _ Upon a plea in Abatement before the Plea of Non Alump⸗ 
Dall. 421. fit, but the Niſi prius Roll mentioned no ſuch Thing, there- 
Cord. 393. fore it could not be taken to be in the ſame Cauſe. 

& Mod. 212. | 


i Salk. 47, 48, 49. Polt 506, 507. 


The King werſus Maurice, Mayor of Lincoln. 


$00: 3901 402; Andamus to the Mayor of Lincoln, to admit J. S. to 
Mandamns to reſtore his Freedom of that City, he having lerved an Ap- 


an Apprentice to his prenticeſhip there fo2 ſeven Pears, with a Citizen, who 


8 reedom. 


Vide 2 Jones gz. WAS a Mercer by Trade; this Wirit ſuggeſted, that T, S. 
x Sid. 29, 71, 10% WAS A Quaker, and therekoze could not in Conſcience take 


x * the uſual Daths, &c. but that he had offered to do the lame 
5 Mod. 576: 317, Thing by Way of ſolemn Affirmation, accozding to the 
413, 432; new Statute, but that the Dekendant rekulen to admit 


1 & W. z. cap. him. 


= The Return of this Mandamus was, that the Freedom 
demanded by the Quaker was a Place of Profit, fo2 thereby 
he would have a Right to vote in chuſing Members for -- 


Parliament, and alſo a Right to have Common of Paſture - 


u Waſtes err. 
+ (viz. That w Se, And this was intended to bꝛing the Caſe within the 
26 Ball be. g al. Exception in the ſaid Ack of Parliament, fo as the Qua- 
fed io have any Of ker ſhould be obliged to take the Daths accozding to the 
1 ONE 15 5 ma Fomn of the Church of England, oz otherwite be excluded 
krom his Freedom. 
Sed per Curiam, This is not a Place of Profi within 
the Meaning of the Exception; ſo the Quaker was after- 


wards admitted to his Freedom. 


'T he Lady Caverly ver ſus Sir John Leving. 


Where the Iſſue is HE Plaintiff demiſed a Houſe to the Defendant, ſi⸗ 
local, ang. not wies tuate in the City of Cheſter, and the Defendant co- 


in the right Place, 


this is cured by the VENanted to repair, &c. ann an Aﬀion of Covenant being 
laft Statute of Jeo- brought for not Repairing, it was laid in the County of 
* 1 40. 8. C Cheſter at large, and the Viſne at Tarvin; and upon Iſſue 
Comb. 452.8. C. joined, the Cauſe was tried in the County, and the Plain⸗ 
3 8 tiff had a Uerdit; and now it was moved in Arreſt of 

e . 4 Judgment, koz that this Illue was local, and therefoze it 
247. ps ought to have been tried in 3 99 of the City of 
„ Saund. 252, 258, * Cheſter. 


A Sed 
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Sa per Gu Chis is cured by the laſt Statute of 
Tcofails. | 


Judgment fo! the Dlaintif, 


Wangtord and Brandon Pariſhes in Suffolk. 
moved in this Term, but not determined till 
Michaelmas-Term * 


HE Caſe, fl. An Order was made by two Tultices, Warrant af removing 


or Man directed 


which was confirmed by the Seſſions upon an Ap- * the Conſtables, 
peal: And it was direfed to the Conſtables of, &c. but not Sc. without namwing 
to the Church-wardens or Overſeers of the Poor. aj pd ae 


_ Overſeers, yet 


Che Body of this Ozder was to remove thzee Yen (na- ooo if e by 
ming them) with their Families, from the Pariſh of Bran- the Conttable. 
don to the Pariſh of Waneford ; and the Erceptions to 488. 
this Ozder were as follow: Comb. 478, 479. 
fl. (I.) That the Direfion of this Owder was ill, be⸗ 
cauſe it was to the Conſtables alone, who are not pꝛoper 
Otficers fo2 this Purpoſe. 
Sed per Curiam, Sinte the Conſtables have executed the 
| Ower, 'tis well enough, tho' in Striitnels they are not 
bound to obey it, tho' direfed to them; foz if a Juſtice di- 
rcts a Warrant to any Perſon by Name, who is no Offi- 
cer, the Jerſon is not bound to obey it; but if he doth, 
and tis a Matter within the p2oper Jurisdiction ok a Ju⸗ 
fice of Peace, the Warrant will bear him out, and he may 
juſtify under it. 
(2.) This Oꝛder is void fo? the Tncertainty of the 


Meaning and Extent of the Wow Family, fo2 Servants 


and Lodgers may be compꝛehended under that Moꝛd, whoſe 
Settlements are diſtin from the Settlement of the Ma- 
ſter of the Family, and are not to follow him as a Charge 
to the Place of his laſt Settlement. 

But the Court was unwilling to quaſh the Owner upon 
this Exception, until they were better inkozmed of the 
Truth of the Fast; whereupon it was agreed on both 
Sides to produce Affidavits thereok, which was done, and 
the Fact was thus: 

. Three poor Men of Wangford came into the Pariſh 
of Brandon, and there married with thee poo? Widows of 
that Pariſh, who received Relief, &c. and each of the ſaid 

Widows aun Childzen by their koꝛmer Husbands, ſome of 
M m m them 


Sa Ik. 482, 485 
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them (the Childzen) being under the Age of ſeven Vears. 
and others above that Age; and this Oꝛder was not only 
to remove the thee Men and their Wives, but alla their 
Children, to the Pariſh of Wangtord, as their laſt Place 
of Settlement. 
Nurſe children muſt Et PET. Holt Chief Juſtice, The Children are not re⸗ 
follow men 4199” moveable into the Pariſh of Wangford, to charge that Pa. 
ith by lettling them there; but as to the Nurſe-children 
under the Age of ſeven Years, they might be ſent thither 
with their Bothers fo2 JJurtiire, but ſtill the Pariſh of 
Brandon muſt relcive them there, and not the Pariſh of 
Wangford; and as to the other Childzen above the Age 
of leben Years, they ought not to be removed at all, be- 
ing ſettled Inhabitants in the Pariſh of Brandon, and the 
Removal of their Mothers ſhall have no Influence on the 
Settlement of their Childzen. | 
Therckoze ſince the Juſtices had made an ill Ale of this 
general Uoꝛd Family; per Curiam, the Ozder was quached. 


Conb. 475 49 The King verſus Dean and Chapter of Norwich. 


Mandamus to the 
Juſtices to ſign a 
Poor-Rate. 


A rdamins to the Dean and Chapter of Norwich, wha 
were Juſtices of the Peace within the Pzecink of 


Sid. 337. the Cloſe of the Cathedzal Church of Norwich; and the 
Dalten c. 73- fo. T{irit ſuggeſted, that the Overſeers of the Poor within that 


40. r 


Dꝛeclud, head made a Rate To? the Relief of the Poon there, 
and that the Dekendants refuicd to ſign it and allow it; 
ſo they were commanded by the Uirit to ſign, allow, and 
confirm that Rate. 62 ſhew Carle to the contrary, 

The Dean and Chapter return, that the Rate made by 
the Overſeers was partial, and they ſhewed ſeveral Jnſtances 
of Partiality, as that A. rented a Hoſe there at 101. per 
Annum, and B. rented another Douſe there at the ſame 
Rent, and pet A. was rated 7s. and B. but 3. and farther, 
that they had ſigned and allowed another Rate, which was 
a Pound Rate, and an equal Kate, accoꝛding to the yearly 
Rent of every Houſe. 
The Court doubted ok this Return, and thereupon an 
Exception was taken to the Fozm of the Crit. 
fl. Jt was to command the Zcfendants to lien, allow, 
„ Elis. and confirm the Rate; whereas the * Statute requires on- 


lp, that the J uſtices ſhall conſent to tt. 
Adjournatur: 


I | : | Nota * 


Irin io l. 3. 8 RK. 451 
Nota; The Diſpute was, Uthether the Churchmen * 8 377 
ſhould be rated fo2 their perſonal Eſtates there, oꝛ only ac⸗ 

co2ding to the Rent of their pauſes, and ſo pay no mo2e 

than an Owinary Traveſman, 


v6”. rr 0 09-4 


Term. S. 


r 


Term. Sanct. Trin. 


Anno 10 Willielmi 3. in B. R. 


*— nt 


l veſon verſus Moor & al. 


| N ASE, &c. wherein the Plaintiff declared, that he. Sk 15-8. . 
was poſſeſſed of a Colliery and Mine of Coals foo e Cage Will e 


on the Caſe will lie 


_ 4 7 Term of Pears pet to come, lying in the fr topping an 
Bowels of ſuch a Cloſe within the Pariſh of Foy: 5 

Whitekirk in Yorkſhire, prope adjacen' to an Highway; 8 
leading from ſuch a Gill, and from thence in, by and 2 Lev. 214, 223. 
thꝛo' another Uill, & fic retrorſum, thꝛough which Way the LO 34, 35, 30, 
Plaintiff upon all Occaſions vſed to carry his Coals to the : Roll. 59. 
NMeighbourhood fo2 Sale; and averred that he had a great er 8 
Quantity of Ceals, (viz.) ſo many Hundzed Loads which d 
{ay in his Cloſe ready ko: Sale; and that the Defendant 9 co. 113 
maliciouſly deſigning to depzive the Plaintiff of the Uſe 76:02: ... 
and Benefit of his Coal-Mine, and to ſeduce his Cuſfomers 


da the Coal⸗Mine of the Dekendant Moor, which lay near 


in the ſame Pariſh, they hav (on ſuch a Day) caſt four 
Loads of great Stoncs, and the Root of a great Tree, in 
and upon the ſaid Highway, in ſuch a Part thereof, per 
quod the Wap in that Place was fo ſtopt up and obſtrut- 
77 M ed, 


= - 5 
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ed, that the Carts and Carriages of the Plaintiff coutd 
not paſs to carry his Coals abzoad, &c. 

This Obſtrution was laid with a Continuance [02 a 
Month, per quod the Plaintiff loſt the VBentlit ak his 
Coal-⸗Mine fo? all that Cime, &c. 

Upon Not nuilty pleaded, the Plaintiff had a Cerdick. 
and 4ol. Damages; and now it was moved in Arreft of 
Judgment, that this Action (as it was laid) could not be 
| maintained, 

See Paine ger. Par- (I.) Becauſe it appears by the Declaration: that this 
ks my is a Publick Nuſance in an Highway, fo? which an Ac⸗ 

tion on the Caſe is not maintainable, but it ought to 
be puniſhed by J ndickment, 02 may be removed at Plea- 
ſtir, &c. 

(2.) Admitting an Action will lie where a Man hath any 
particular Injury oz: Damage by a Thing which is a 
common Nulance, as by falling into a Pit made croſs a 
Highway; pet in this Caſe there are not Averments fuiti- 
cient to bzing it under that Rule, fo2 'tis not averred that 
the Plaintiff loſt any particular Cuſtomer by Name, but 


only in general, that he loſt the Pꝛofits of his Coal-Wine, 
which is not ſufficient. 


bro, A., Ca, pl. Like an Aﬀtion ok the Caſe for Words, which are 
cito 1. & Ns/axce actionable meerly becauſe of Loſs of Trade, 02 the Loſs of 


pro 6 — Marriage; the Plaintiff muſt alledge the Names of the Cu- 
3 Cro. 664. ſtomers, and of the Suito2, otherwiſe it hath been always 
3.Inſt..56 . held that the Declaration | is ill. 


1 Danv. $2, 126. 
1 Roll. Abr. 36, 63. Va aughan 335. | 


2 Bulſt. 276. 


*Bult.-.. Pogscover, to maintain this Acton tis neceſary, that 
1 0. 145 the Injury and Damage done to the Plaintiff ſhould be di⸗ 
| 3 ; ret and poſitive, and not conſequential only; and there⸗ 
3 Sand 113 koze it muſt be ko: ſome Hurt oz Loſs which the Plaintiff 
hath received in paſſing that Map, and not fo2 any con- 
ſequential Loſs in being hindered to paſs, fo? if be would, 
he might have removed the NMulance. 
The Chief Juſtice Holt and Rokesby were againſt the 
Action, fo2 the Reaſons ſupra, but Juſtice Turton and 
Gould were fo2 the Action; and Juſtice Turton who tried 
the Cauſe, repozted that the Way was ſtopped maliciouſly 
by the Defendant, and on Purpoſe to injure the Plaintiff; 
therekoze the Action as laid is maintainable, and that it 
would hold upon a Demurrer to the Declaration. 


That 
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— 


That the Giſt of this Action was the per quod the 
1-laintiff loſt the Pꝛofits of His Colliery, becauſe Carriages * Rell. Abr. 89. 
could not paſs that Way; fox which the Caſes in the . Pls 
Margin were cited, and they held that in the pzincipal 1 Cro. 510. 


Caſe the Certainty of the ſpecial F Damages need not be en ss. 
ſet fozth; and that per quod he loſt his Buyers, is T. jones 156. 


good without naming them, becauſe that would make an ent 113 
Poolirity, as in Indiaments fo2 Barretry the Names are : 5 
never inſerted. ION 
But the Chief Juſtice and Rokesby were of a contrary. 
Opinion, & per Holt Chief Juſtice, if it had been laid that 
the Coals which the Plaintiff had ready fo2 Sale, were 
[poiſed 02 damnified, oz loff, becauſe he could not carry 
3 in ſuch Cale the Action had been maintailn⸗ 
able. 5 
The Court being divided, the caſe was adjourned bekoze 
all the Judges. Os 


Pullen verſus Birkbeak. 


THIS was a Potion to gaſh an Jnquiſiticn taken up- * WE 595: 


1 Danv. 620. p. 8. 


on an Elegit, quoad the Extent of the Land only, Upon an Elegit, the 


koꝛ that it appeared upon the Return of this Inquiſiti⸗ e- nog 
on, that the Sheriff had delivered Poſſeſſion of moze than Per 29% 

a. * Moiety. | ST 1 Inſt. 290, 

© . N 8 2 Cro. 693. 

Townſend Judgments 129 Tit. Elegit. 1 Vent. 259. 1 Sid. 91, 239. Cro. Car. 162, 


Et per Holt Chief Juſtice, If upon an Elegit the She- da * a a 
riff delivereth a Moiety of an Houſe without Metes and | Ie 16 
Bounds, ſuch Return is ill, and ſhall be quaſhed fo2 In⸗ Sid. 239. 

certainty; but the Return in the pzincipal Caſe is not 3 Rah. 385. 
void, but voidable by Writ of Erro2 oz Audita que- Ceo. Jac. 12. 
rela. 8 | . 


Theobald werſus Long. 


THE Defendant in this Aﬀion pleaded in Abatement dg a 128 of 
another Ation depending in this Court pꝛioz to the pad in abate. 
Attion now brought; and now the Counſel fo2 the Plaintiff ment. 
craved Oyer of the Keco2d of the Action thus pleaded, and Kg 9 6 
moved koz a Rule of Court, that unleſs the Dekendant 
| | rave 


KR 
| 4 
- 
: 


+ 
Oe Wa 


——— 
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_— gave Oyen of it the nert © Day, that 3 udgment final might 


be given againſt him. 


Et per Holt Chief Juſtice, Wihere a Reco2d of the ſame 
Court is pleaded in Abatement, and the Plaintiff demands 
Oyer of that Kecazd, and tis not given him in convenient 
Time, the Plea ought not to be received, but the Plain⸗ 
tiff may ſigu his Judgment; and the Rule was, that un⸗ 
leſs the Dekendant gave Oyer of the Recopd the nert Oy, 
ee ould be fs? the Falk. 


Poſt. 517. Cremer 
wverlus W ox, 


Roſwell verſus Prior. 


K. 459, 460 IN an Ation on the Caſe, the JAlaintiff declared, that 

L on fuch a Day, and from thence to the Time of crhivit- 
6 Mod 10 5 : ing his Bill, he had been poſſeffed of ſuch a Houſe in ſuch a a 
ay moon 202 p. ao. Pariſh in n the County of Middleſex, in which Houſe during 
Caſe for fopying "ibs the ſain Time there were ſuch Ciindows, and fo2 all tb 


jg "4 400 Time the Light de jure debet to come into his faid Pole 

i Vent. 237, 239, from thoſe Windows, & inferri conſuevit, and th h 
Wy Dekendant had built a new Hotiſe ſo near the Pla 
| 6 Mod. Jos, 194, Houle, that thereby his (the Plaintiff's) TUindaws Pere 
313, 314. darkned, ad damnum, &c. | 

TI LEV. 122 


2 Lev. 194. 9 Co. 58. 1 Show 7, 64. Cro. Eliz. 402. 3 Mod. 48. 3 Keb. 133. Poph. 170. 


Hutt. 136. Hob. 131. 


Bro. Horſ. de fon Upon Not guilty pleaded, the Plaintiff had a Cerdig; 


Fee, placito I. 


Fitz. Abr. Brief, ro. and now it was moved in Arreſt of Judgment, and d in⸗ 


cito 674. ſiſted that this Caſe differs from all the Caſes £C the like 
Owen 109. Nature, which had keen adjudged good only upon the 77020 
i Ra? * T debet, as in the Cafes fo? diverting a Watercourſe, for ftop- 
* 1 CE Rok ko; hindering a Commener 0 enjoy his 
Hog Ne” 575.1 Foz in all theſe Caſes ſome tortious Act wos charged 
2 Cro. 43. on the Srkendants. but in this Caſe there can be ns Torr, 
1 becauſe 'tis lawful fo2 the Defendant to build a Houſe on 
Raym. 87. his own Land; and therefore it was neceflary that ihe 
Sid 167. | Plaintiff ſhould ſet forth in his Declaration, that his Houwute 
ning 0 was an ancient Houſe, and that Time out of Mind, the 
z 8 2 1355 8 his Windows, otherwiſe he is not inti- 
„ --.-: ted to this Action 
N 8 To which it was anſwered, That where an Action is 
3 Bulſt. 197. brought againſt the Defendant as a Wrong-Doer, and no- 
5 thing elſe appears upon the Face of the Declaration, there 


the (Uoꝛds de jure debet are ſufficient to maintain his 
ation, 


: Term. S. Trin. io Will. 3. B 3 45 5 ; 


* 


Et per Curiam, This is good after a Gerdict, becauſe of cur. 
the Wiods Interri conſuevit, fo2 that implies a Preſcrip- 
tion, and muſk Have been pꝛoved at the Trial; but it would 


have been otherwiſe upon a Demurrer to the Declaration. 
Judgment fo2 the Plaintiff. 


Shaw's Caſe. 


WO uſtices of the Peace fo2 the Ceunty of Eflex , Sat. 182. 8 . 
: adjudged Shaw ta be the reputed Father of a Ba- Order of Baſtardy 


ſtard-Child, and by their Oꝛder he was charged to maintain cd = Salon. 


the Appeal was to the 


it, from which Ozder he appealed to the nert Quarter-Seſ- next General Quar- 
ſions, after Notice, where, upon Debate, the Oꝛder of the Se carpal 
two Juftices was vacated. e eee 
| And now it was moved to quaſh the Oꝛder of Seflions, 

fo2 that it recited the O2der of the two Juſtices, and 
| Shaws Appeal to the next General Quarter-Seſſions, &c. _ 
whereas the * Statute which gives the Appeal direfs, that, , co, 
it ſhall be to the next General Seſſions, and pꝛobably there; Mod. 3% 

might be a General Seſſions held fo2 the County of Sab ++ 47%, 
E flex between the Time of Notice of this Oꝛder and 88 448. 
the General Quarter-Seſſions when this Ozder was made, 
and if fo, then this Appeal was irregular, and the Court 
of Quarter-Seſtions had no Jurisdition; koz which Rea- 

lon the Seffions D2der was quaſhed. 


Johnſon werſus Long. Intratur Trin. 10 
5 Will. 3. Rot. 


N an Action on the Caſe fo2 a Nuſance, the PPlaintiff de⸗ 1 Salk. 10. S. C 
4 clared, that on 21 April Anno 8 Will. 3. and ever (7 4 nome 
ſince, he was poſſeſſed of an ancient Work-houſe, wherein ed in Bar another 
Time out ok Pind there had been a Window, and that Aion depending for 
the Defendant fo2 all that Time was poſſeſſed of a Piece Ie ese. 
of Land adjoining; and on the ſame 21 April quandam 2 Leon. 129. 
parietem 1uper predict. parcellam terræ ipſius (the Defen- Yely. 67. 
dant) tam prope officinam prædict. de novo erexit & axdifi- Go E 03. 
cavit ita quod per eandem erectionem parietis the afo2e- Cro. Jac. . 231+ 
ſaid Window was darkned from the ſaid 21 April to the? 9g: 
Erhibiting this Bill, per quod he loſt the Benefit of the 
Light fo? all that Time. 1 
The Defendant pleaded in Bar, that in Faſter-Term 
Anno 7 Will. 3. the Plaintiff impleaded the Oekendant in 


an 


8 
2 „— — . 
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an Attion on the Caſe, in quo quidem placito the aid 
Plaintiff narrando verſus eum tunc dixit quod cum, &c.“ 
reciting all the Declaration in hæc verba, which appeared 
to be the very ſame with the Declaration in the Aﬀion now 
depending verbatim, only with this Difference concerning 
Time, fo? that in this Declaration the Ereition of the Nu- 
ſance was laid to be 21 April Anno 8 Will. 3. and the 


Lols of the Light from thence to the Exhibiting the Bill, 
but in the kozmer Declaration the Ereftion was laid to be 


10 October Anno 7 Will. 3. ita quod per eandem erectio- 
nem parictis the Window was darkned, and he loſt his 
Light from thence to the 2oth of April Anno 8 Will. 3. 

And the Oefendant pleaded farther, Quod taliter ſuper- 


inde proceſſum fuit quod poſtquam (the Dekendant) placi- 
taſſet ad inde non culpabilis & per quandam TJuratam 


triæ culpabilis invent. fuit poſtea ſcilicet the Plaintiff had 
Judgment againſt the Dekendant to recover 141. fo? his 


pa- 


Damages and Coſts, and concluded his Plea with an A- 
verment, that the Wozk-houſe, the Window, and the E- 


refion of the Wall, in this and that Attion were all 
the ſame. 


To this Plea the Plaintiff demurred, ſuppoſing, be- 


cauſe of the different Times laid with Reſpet to the Loſs 


of his Light, as well as to the Ereftion of the Mall, the 


kozmer Recovery could be no Bar to this Attion, becauſe 
this was Damages ſubſequent to the Time of the firſt 


Afton. 
But it was adjudged fo2 the Defendant, becauſe the 


Plaintiff had not laid any Continuance of the Nuſance in 
his Declaration, and he ſhall not recover twice fo2 one and 


the ſame Offence, but fo2 the Continuance of the Nulance 


he may have a new Action. 


D E 
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The King werſus Sir Richard Raines. 


XN /F Andamus to Sir Richard Raines, Judge of the Pre- 1 Salk. 299. S. C. 
rogative Court of Canterbury, commanding him dee fo grant a 
bate of a Will 
to grant u Probate of the Will of Edith Pin- e ha | 


fold, Widow, to one Watts, whom the had inſolvent. 
made Executoz thereof, | = "OO Has: 

The Return was, that Watts abſconded, and was be: ; Mod. 356. 
come inſolvent; and that he had refuſed to give Caution! Sho. Arn; 
to pay the Legacies given by the Will to ſome infant Re- un. Aminit® 
lations, which amounted to above 5001. fo2 which Keaſon 1 Lev. 158, 1 186. 
he had denied to grant the Pꝛobate to him. 
And now Dr. Waller came into Court to maintain this 
1 who argued, that by the Civil and Eccleſiaſtical 

Law, the Judge in Caſes of Non ſolvendo was bound ta 

take Caution fo2 the good Adminiſtration of the Goods; 
and that what had been Diſputable in the like Caſes was, 
hether the Teſtatoz had any Notice of the Inſolvency of 
his Executor, and allo upon whom the Pꝛook of that Mat⸗ 
ter ſhould lie, (viz.) Either upon the Executoz 02 thoſe 
who oppoſe him. 

Top if the Teftatoz had Notice of the Inſolvency, and 
yet made oz continued him Executoz, in ſuch Cale na 
Caution could be required of him, tho' he was inſolvent; | | i 
but where the Teſtato2 had no Notice of the Jnſolvency, LE 'F 
oz if it Happened after FIT Teſtatoz's Death, in ſuch Cate Li 


N nn. . aution |; 


—_— 
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3 18 always required befoze any Pꝛobate walt be 


Ind if the Erecuto2 ſhould refiſe to give Caution, ſich 
a Refuſal amounts to a Renunciation of the Erccutoz- 
ſhip, and thereupon Letters of Adminiſtration cum Teſta— 
mento annexo ſhall be granted, as was the conſtant JI2ac: 
tice with Reſpet to Quakers, who were made Erecutozs, 
(befo2e the Statute made fo? their ſolemn Affirmation) ang 
refuſed to take the uſual Dath given to Executozs upon 
Pꝛobate; fuch Lefulal was taken as a Kenumetation of 
the Executoꝛſhip. 


orgs tos lib. 3. tit. Vit the other Side, againſt the Return, could Let no 


de Teſtamentis 


chap. — Stawtor, Civilian to argue againſt their Jurisdiction; however, per 


Kc. Curiam, a peremptozp Mandamus was granted, becauſe 


lince the Teſtatrix had thought fit to appoint Watts to be 

her Executoz, without any pzevious Qualification, there- 

Ser Selden de Ecele- foze the Judge, bekoze whom the ill is to be proved, 
babes l Ought not to interpoſe- and demand Caution of the Execu 


to2, when the Teſtatrix required none, 


And mo2cover, this Inconvenicnce would happen to all 
Creditozs and Legatees, (viz.) Whilſt this Patter is in 
Controverſy, there will be neither Executor or Adminiſtrator 
_ anainſt whom an Action may be bꝛaught to recover their 
Debts oꝛ Legacies; oz ik Adminiſtration ſhould be granted 
upon ſuch Befuſal, and then the Admmntſtrato: our bing 
an Acton, it would be a good Plea, that there is a il, 
and an Erccito? appointed. 

Icreupon thoſe, who were concerned fo? the infant Le: 
gatees, exhibited a Bill in Chancery againſt Watts the 
Executoz, and that Court injoined him from intermed- 
dling with the Aſſets any farther than to ſatisfy the Le- 
gacy given to himlelk; fo2 in Equity he is but a Truſtee 
fo2 the Infants ; and where a Truſtee is inſolvent, the 
Court of Chancery will compel him to give Security be- 
fore he ſhall enter __ the T Cruſt. 


Matthews 
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Matthews verſus Erbo. 


RBO who was a Foreign Merchant, and never in A Foreigner was 
England, was outlawed at the Suit of Matthews in vl and aShip 
an Action on ſeveral Pꝛomiſes fo2 Goods ſold and deliver- ſpecial Capias Uzi 
ed, and upon a ſpecial Capias Utlegatum, a Ship and other %% now tho'the 
Effects belonging to Erbo were feiled as kozkeited upon cipher re] 
this Dutlawzp. the Court would not 
And now it was moved, that this Outlaw might be —_ W 
vacated, and Veſſitution awarded, upon Affdavits produced das!“ „ 
and read, that the Dekendant was never infra legem, (i. e.) 2 Salk. 496. 
That he never was in England; and therekoze could not be ; ed 
outlawed, becauſe that was putting him extra legem. = 
Sed per Curiam, This Outlawzy ſhall not be vacated 
upon ſuch Affidavits, but the Dekendant map bzing a Urit 
of Erro, which he was compelled to do; and thereupon 
to put in Bail to the Action in which he was outlawed, 
accozding to the new Statute, and then the Plaintiff con⸗ 
ſented to the Reverſal of the Outlawzy. >; 


Nota; Chis was a very good Poet to get Bail krom 
d Foreigner. 


Jackſon verſus Piggot. alk. 127. S. C. 


HE Cale, fl. One Dunkin dꝛew a Bill of Exchange bat apainit che De- 
upon the Dekendant Piggot dated 25 March anno fendant upon the Ac, 


1696. in which the Honey was made payable on the 20th EE of 


Exchange. 


of April next enſuing, 1 Salk. 129. 
This Bill was not pꝛelented to Piggot till after the ſaid | 
29th Day of April, but yet he accepted the Bill; ; and upon 
this Acceptance this Afion was bought, in which the 
Plaintiff declared, that on ſuch a Day in the Pear 1696 
the Bill was pꝛelented at ſuch a Place, and that the De⸗ 
kendant then and there accepted it, and pꝛomiſed to pay 
the Honey ſecundum tenorem & effectum Billæ excambii præ- 
dictæ, which he had not done, &c. 
Upon Non aſſumpſit pleaded, the Plaintiff had a Uer- 
diſt, and it was moved in Arreſt of Judginent, that it was 
impoſüble koz the Defendant to pay the Money ſecundum 
tenorem Billæ, becauſe upon the Plaintiff's own Shewing 
the Bill was not P2 elented oz accepted until about a 
| — * Nn n 22 Pear 
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Year aftcr the Day when the Maney was made papable 
by the Tenor of the Bill. 

Sed per Curiam, „The Acceptance ok the Bill, though 
akter the Day the 2 Zoncy was payable, is binding to the 
Ocfendant; and therekoze this Action is maintainable; 
and as fo? thele Cons ſecundum tenorem & effectum Billa. 
the Effect ok the Bill is the Payment ok the Honey, and 

not the Day of Payment, oz at the moſt this is but Sur⸗ 


dorpluſage. plulage in the Declaration. 


The Plaintiff had Judgment. 


Coot werſus Lynch. 


-$ Mod 483. 8G. 'YNCH bought an Ejetment in the Court of Com: 
3 Danv 065 Pl. 3. mon Pleas In Ireland as Leſſee Ot the Lord Viſcount 


Ca /z. brought here Gormanſtone àgainſt Colonel Coot, one of the Sons of the 
1 1 " Earl of Montrath; and upon a Trial at Bar, Lynch han 


Judgment, upon which Coot b)ought a Writ of Erro2 in 
B. R. in Ireland, where the Judgment was atfirmed, | 

Then he bꝛol ght a Writ of Error in the Court of King's 
Bench in England, where the Judgment ok B. R. in Ireland 
was likewiſe affirmed; and laſily he brought a Writ of Er- 
ror in the Houſe of Lords here, upon which the laſt J udg⸗ 
ment was alſo atfirmed. 

In each of the Courts in which theſe CArits of Erro? 
were bzought, there were ſeveral and diſtinit Coſts award⸗ 
ed to the Folalntiff in the oziginal Adion; and aſter the 
Judgment was affirmed in JIarltament, Lynch brought a 
Capias ad ſatisfaciend. in B. R. here, as well fo2 the Costs 
given by the Courts in Ireland, as fo2 thoſe given by the 
Courts here; upon which Wirit Colonel Coot was taken 


in Execution here, and paid all the Poney in baer to ob⸗ 
tain his ! Liberty. 


4T6| 53.5 And now it was moved fo? a Superſedeas, and to et q- 
| 8 1 ſide this Execution as irregular and illegal, and to have 


2 Bull. 118. Refſtitiition of the Boney he had paid, becauſe no Execu⸗ 


Yelv. 117. tion could go out (in this Cale) here, "fo? all ought to be 


tränſmitted to the King's Bench in Ireland. with a manda⸗ 
tozy Trit, commanding that Court to award Execution. 
Bllt at leaſt there was no Colour to have Execution here 
for the Coſts which were given in Ireland, whatever might 
be done concerning the Colts here, 


I ” — —Mn 
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On the other Side it was ſaid, that an Atisn of Debt Yelv. 18. 
might be bought upon the Recond which is here n 
Colts of Suit, the Judgment being affirmed, and by the 
ſame Reaſon Execution may be ſued. 

Sed per Curiam, This is irregular and illegal, fo2 tis 
an oꝛiginal Ca. fa. which cannot iſſue into a Forcign Coun- 
ty; but there muſt be a Teſtatum Ca. ſa. (after the 
firſt CUrit) into the County where the Aﬀton was 
brought; and here 'tis not polible that there ſhould be any 
luch Thing. | 
Therekoꝛe it was ſuperſeded, 


Hill werſin Vaux, , 


N a Prohibition, &c. the Sungeftion was founded on a 2 Salk. 656. 8. C. 
Cuſtom in the Pariſh of, &c. that upon the ninth Day See 2 Lans 
of May in the Evening, and on the tenth Day in the Milk void. 
£oming, every Pear, and from thence every oth Night and 4 3 115 
tenth Pozning, until a Lamb fallen in that Pariſh ſhould be 1 .,22* 
heard to bleet, they had uſed to pay all the Milk of their Med. 229. 
Cows to the Gicars, &c. at the Place where they were ! 85 e 
milked; and by Keaſon thereof were diſcharged of all 1885 che 
Tithe- Milk fo2 the Reſidue of the Pear, and of any other; _ 799 
Payment fo2 the fame. 
And now it was inſiſted againſt the Pꝛohibition, that 
this was a void Cuſtom, becauſe it was a Modus of leſs 
than a tenth Part of the Thing it ſelf in Specie, which is con- 
trary to the Nature of a Modus, for that is ſomething which 
is given in loco decimarum, and not Part of the Thing it ſelf 
f02 Tithes, as in this Caſe Part of the Milk was to be 
paid as a Modus, in lieu of the whole Tithe for Milk. 
(2.) It was argued, that this Cuſtom was void fo2 In⸗ 
certainty, becauſe there is no Place certain where this 
Tithe⸗ ilk ſhould be paid, but generally at the Place Hob. 107, 175 
Where the Cows are milked ; ſ9 that 'tis in the Power of the; 2 326. 
Owner upon the tithing Nights and Yoings to ſeparate “ *77 
his Cows, and to milk them in ſeveral Places, and there 
leave the Milk, which being to be paid in the ſame Even- 
ings and Pomings it would be impoſſible fo2 the Uicar to 
have lo many. Servants to attend at every milking Place 
to take the Milk; and by this Beans he might be dep2ived 
of the Blk, 1 


* 


Be. 


— T—— 
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Beſides, by the Law Tithe-Dilk i in Kind ought to be 
carried by the Pꝛapꝛietoꝛ either to the Parſonage⸗Houſe, o: 
to the Church-Porch. 
Curia. The Court was of Opinion, that this Cuſtom was 


void, fo2 both the Reaſons ſupra ; ; and thercto2e a Prob- 
bition was denied. 


Yard werſus Ellard. 


; Salle 147.8.6. CASE, &c. wherein the Plaintiff declared, That where. 
Mob ws as the Defendant was indebted to him (the Blaintiff) 


weed not be joined in ld Elizabeth his Wife, Executrix of one Toller in 5 1. foꝛ Ar- 


the Action. 


Rl Raw 460, Ears ok Bent due to her Teſtatoꝛ in his Life-time, he (the 


„Cle d. Defendant) in Conſideration the IDlaintiff would give him 
Brown 20 Time koz Payment of the Ponep until Michaelmas next 
_ e kollowing (which was about three Months), he would pay the 


Boney; and the Plaintift averred, that he had given the 
Defendant that Time, and that his (the Hlaintiff's) Wife was 
till living, but that the Detendant had not paid the Money. 

Apon Non aſſumpſit pleaded, the Plaintiff had a Gerdick, 5 
and now it was moved in Arreſt of Judgment, that this 
Promiſe was void in Law; fog if the Husband ſhould reco- 

ver upon it, ſuch Recovery will be in his own Right, and 
the Pamai ges will not be Afets of the Teſtatoz, 

Belides, if this Promiſe hath any Effect in Law, the Wife 
whois Executrix, and upon whoſe Account the husband is 
intitled to demand the Pony, ought to have been joined 
in the Action. 

Econtra. To which it was anſwered, that this was a good PPꝛomiſe 
in Läw, and grounded upon a good Conſideration; fo? the 

husband had the abſolute Power of demanding the Monep, 

and of pꝛotecuting the Oefendant to recover it; he had allo 

full Power to releafe the Debt without the Confent of his 

Ute, and the Conſideration of the Pꝛomiſe was a Benefit 

do the Dekendant, and a Lols to the Plaintiff, > 

Pozegver, the Damages recovered in this Action would 
in Law be accounted Aſſets of the Teſtatoꝛ, becauſe upon the 
Face of the Record it would appear, that the Action was 
founded upon a Debt due to him; oz at leaſt ſuch a Reco- 
very by the Pusband alone would amaunt to a Devaſtavit 
in Law pro tanto, fa as ts charge both Husband and Wike 
in their own Right, and by that Peans the Ceſtatoz 8 E⸗V 
Rate will not be diminiſhed, = 


I es And 
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And as to the Objection, that the Wite ought to be join- 
ed in this Action, it was "impoſiitle ſo to bo, becauſe ſhe 
was no Party to the Contra 62 Agreement between her 
PuSband and the Defendant, and they would have been 
nonluited if they had been joined in this Action, becauſe a 
Pꝛomiſe made to the Husband alone, is not the "fame with 
a P2omile made to the Husband and Wife; and the Caſe 


in the Pargin was cited as an Authozity in Point fo2 * Lea v#/ Mimme, 
the Ackion. > I 
And the whole Court was of this Opinion, only per : 

Holt Ch. Juſtice, the Recovery by the Husband would a. 

mount to a Devaſtavit pro tanto: Sed per Rokeby Juſtice, 
it would be direct Aſſets at Law. 


Pool worſus Gardner. 


Prohibition was granted Anno 9 Will. 3. to tfay q Modus muſt be pro- 
Suit in the Conſiſtozy-Court at Wells to; e, e 

Hay and Seed of Clover-Graſs, upon a Suggeſtion of gall go. 

a Modus to pay 4d. per Acre foz all Upland Meadows, 2 Salk. 554. 
which Modus was pleaded below, and Depoſitions taken Nie 1 
there. e 9. 

And in Trinity-Term Anno 10 Will. 3. this Court Moor 273. 


Co. Entr. 462, 463, 
was moved fo2 a Conſultation, becauſe the Plaintiff in 6 


the Pꝛohibition had not p2oved this Modus within fix Aſt, +008 
Months; and thereupon a Conſultation was awarded; and dat , e. 


mb. 63, 45 
then the Spiritual Court p2oceeded to Sentence againſt 443, 4% & 
Pool. I Brownl. 98. 


And now it was moved fo2 a new Prohibition, becauſe 3 Cro. 277, 736- 

the Conſultation was awarded fo2 Default of pꝛoving the poph. 159. . 

Modus in Time, and not upon the Perits of the Cauſe, ove 

lo not within the * Statute of Ed. 3. by which 'tis enacted, 59 Ed. 3. cap. 4. 

that noP2ohibition ſhall be allowed after Conſultation duly 
granted, ſo as the Matter in the Libel is not charged. 

And the Court was of this Opinion; whereupon a ÞP20o- 

hibition was granted upon Payment of t double Coſts, ac- | 2 & 3 Ed. 6. 


coꝛding to the +} Statute, tho' it was ſtrongly oppoſed, be- par. 14- 
cauſe after Sentence. 


Shoreditch 


— 5 
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Silk. 5% . Shoreditch Pariſh's Caſe, &c. 
Where Part of the THE Church-wardens and Overſeers of the Poor of the 
on Rt Pariſh of Shoreditch made a Rate towards main- 


the Seſſions may va- taining their 12092, which was ligned and allowed by two 
ate the Whole. Juſtices of Peace. 
And upon an Appeal of ſome ok the Inhabitants to the 
Seſlions, this Rate was vacated, becauſe it appeared to 


be partially made, charging the Lands only, and omitting 
the perfonal Eſtates. 


Afterwards the Church- wardens and Overſeers, &c. 
made a new Rate, charging all real and perſonal Eſtates, 
from which ſcveral of the Jnhabitants did likewiſe appeal 
to the Seſſions, complaining, that tho' the perſonal Eſtates 
were named in the Rate, yet the Lands were charged with 
nine Barts in ten mo2e in P2opoztion pan the perſonal 
"And this being found to be true in Fat, the Seſſions 
vacated this ſecond Rate, and 92Dered the Church: -wardens 
to make a new and moze equal Rate, 

And now it was moved, that this laſt Seſſions D2der 
might be quaſhed, fo? that upon an Appeal of ſome of the 
Inhabitants only, the Seſſions had no Authozity to vacate 
the whole Rate, but only to relieve the Parties appealing. 

Sed per Holt Chief Juſtice, 'Tis impoſſible to give Relief 

to every particular Perſon, becauſe the whole Rate was 
43 Eliz. lllegal, and the Wiods of the * Statute concerning Ap- 
peals are very large, 

That the Juſtices in Seſſions have Authozity upon an 
Appeal to vacate the whole Rate, if they find it to be ille⸗ 
gal, and that in fuch Caſe they might have made a new 
Rate themſelves, o: they might have direcked the Church: 
wardens to do it. 

— Wherefoze the Oꝛder was confirmed. 


Chedwick verſus Hughes. 


. Rohibition to ſtay a Suit in the Eccleſiaſtical Court 
7 TED without againſt a School⸗maſter fo2 Keeping a School without 


+ 1 Jac. 1. cap. 4 a Licence, purſuant to the F Statute, upon a Suggeſtion, 
par. 9. that the laid Statute gives a Penalty of 40s. per Diem, 


1 N againſt 
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againf every iuch School⸗ mater, and that by Law nemo! 1 Mod. 3. : 
puniri debet bis pro uno & eodem delicto. . 

Et per Curiam, A Pꝛohibition was granted, and ſo it Fee et Bates. 


was in the Cafe of Oldtield 04 185 Sir Richard Rains, up- Ce 
on the like Suggeſtion. 

Nota; Per Holt Chief Juſtice, at the Sittings in Weſt- In * Caſes 2 
minſter 9 Novomb. 1698. in a Caſe of Perjury tried befoze Juror cannot be with- 
him, between the King and Perkins, he ſaid, That it was Wan 
the Opinion of all the Judges of England, upon Ocbate Rayn. 84. 
between them, 


L..) That in capital Caſes a Juror cannot be withdrawn, Inſt, 227; h. 
tho all Parties conſent to it. Co. Cur. 49%: 

__ (2.) That in criminal Caſes, not capital, a Juroz may 

be withdzawn, if both Parties conſent, but not otherwiſe, 

(.) And that in all civil Cauſes, a Juroz cannot be 

withdzawn, but by Conſent of all Parties. 


The King verſas Galle. 


N Tnfozmation was bꝛounht by the Attozney General « Salk. 372. S. C. 
againſt the Dekendant, founded on the Statute of 

+ Ed. 6. fo? that he had ſold Cattle alive i in Norfolk within, $ & 6 Ed. 6. cap. 

the Space of five Weeks after he had bought them, by which Re bebt 

he had forfeited double the Value of the T attle. | by the Attorney Ge- 


1 0 on Mot guilty pleaded there was a Uerdit againfl en geg e 
the 


Statutes, are void. 


ekendant; and now it was moved in Arreſt ok Judg⸗ 
ment, that no ſuch Inkozmation would lie in this Court, - 
becauſe the Statute “ 21 Jac. erpzeſly enacts, that all Infor- * 21 Jac, 1. Cap. 4. 
wations bzought by the Attorney General, upon any Penal 

Statute in any of the Courts at Weſtminſter, ſhall be void 

and of no Effect. | 

But on the other Side it was endeavoured to diſtin⸗ Foontrs. 

guiſh this Cale from thoſe Cales upon Statutes, which Lach 19 
give Juſtices of Peace in their Seflions the owinary Ju⸗ 3 
risdidion only; becauſe this Statute of Ed. 6. gives the; Reb. 247 
Seſſions Power to pꝛocced upon it, as well in a ſummary ' 250 1 
Way, by eramining two Witneſſes to the Fact (which is Jose, 193. 


ones 193. 


an crtraowdinary 4 Jurisdiction), as well as by Trial by a3 Init. 176, 191. 
Jury. 1 V. 8. 
And it was never intended by the Statute 21 Jac. to : 
confine any Pꝛoceedings to inkerioꝛ: Courts, but in Caſes. 
only where the Trial of the Fact is direſted by the Sta- 


tutes to be by I ury in ſuch Courts, becauſe of the great 
Ooo — En⸗ 


— — ME. 
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Entrenchment upon the Common Law, which allows na 
Trial but that ok twelve Men on Path. 


l 246 But the Court, upon Reading both the Statutes, was 

11 78 of Opinion, that fince it was clear the Dekendent might 

a or” have been p2oſecuted at the Seftions by Wap of Jndif- 
AIK. 373. 


ment upon this Statute of Ed. 6. therefoze this Cale was 

| plainly within the Refiratit of the Statute 21 Jac. and a⸗ 

gainſt the erpzeſs Wo2ds thereof, it being an Inkozma⸗ 
tion by Attoꝛney General, 

That it hath been always ruled this Statute 21 Jac. 
doth not give any new Jurisdieton to Juſtices of Peace, 
Juſtices of Oycr and 'Terminer, &c. where they had none 
befo2e; and therekoze it doth not ertend to any Penal 
Laws, upon which the Pꝛolecutions can only be in the Su⸗ 

perioꝛ Courts at Weſtminſter. 
And upon this Reaſon are the Opinions founded in 
thoſe Books, where it hath been held, that an Acion of 
Debt upon a penal Law will till lie in the Superior 
Courts, beeauſe no ftich Action can be commenced bekoꝛe 
the Court of Setlions, oz bekoze K uſtices of Niſi prius, 2 
Over and Terminer. 
The Inkozmatian was WN 


Hawkins verſus Cardy. 


e ee HE Defendant had given a Note under his Hand 
to pay Part of the to pay unto E. G. or Order, a certain Sum of Yo- 
Nloney, * of os ney, and E. G. by Indozſement on this Note, ozdered 
e part of the Money to be paid to the Plaintiff ; upon 
85 which this Ackion was brought; and a ſpecial Cuſtom a⸗ 
mongſt Perchants was laid in the Declaration, accoꝛding 

to the JAaintiff's Cale. 

And upon a Demurrer to this Declaration, it was ad⸗ 
judged jo Curiam, that this is a void Cuſtom, becauſe 
by this £Z£ans the Defendant would be ſubject to as ma- 
ny Aaions as the Perlon to whom the Note was given 
ſhould think fit, and that upon a ſingle Contract; where- 

_ fore the [Ilaintiff p2ayed Leave to amend upon Payment 


of Coſts, to which the Oefendant conſented. 


7 1 Harriſon 


Term. S. Mich. 10 Will. 3. B K, 467 
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Harriſon verſus Cage & ux. 


AT &c. againſt the Dekendant and his Tife, up⸗ 1 Salk. 24. 8. 
on a ſpecial JÞ2omiſe of the Woman bekoze Barrt- 5 a 0 > 
age, which was, that in Conſideration the Plaintiſf Harri- e upon reci- 
ſon being a Bacheloꝛ, had on ſuch a Dap and Place p2om{- proca! 1 755 5 
ſed to take her (whilſt ſole) to Wife, ſhe whilſt ſhe was fole, yon do mare 
&c. pꝛomiſed the Plaintiff ta take him fo2 her PuEband ; each other, and the 
then he averred in Fa#, that he had tendered Himſelf to Woman ekeeg, 
marrry her, and had requeſted her to marry him, but that 
ſhe refuſed, and afterwards married the Defendant. 

Upon Non aſſumpſfit pleaded, the Caufe was tried at 
the Alles in Norfolk, and there was a Cerdit fo2 the 
12laintiff, and 400 J. Damages, the TUoman being worth 
30001]. when the Plaintiff courted her, and afterwards 
by the Ocath of her B2other worth double that Sum. 

And now it was moved in Arreſt of Judgment, 

(1.) Becauſe this Aion would not lie upon the Pꝛo⸗ 
miſe of Marriage made by the Woman, fo2 the Law doth 
not intend, that the Yan is advanced by Marriage; and 
thercfo2e ſuch a P2oiniſe of Marriage to him is of no Con- 
lideration in Law, and by Conlequence no Aﬀton can be 
founded thereon, 1 = 


But tis otherwiſe where a Yan p2omiſeth to marry a 
Toman, becauſe in the Eye of the Law Marriage is an 
Advancement to the TWigman, 
(2.) This P2omite is void fo2 Incertainty, fo2 there 

was no certain Time agreed on when the Marriage ſhould 

take Effect, 

To which it was aiifwered and ſo reſolved per Curiam, gol. Abr. 22 
that here were recipꝛocal j32omices; and therekoze as her Hob. o. 
Pꝛomiſe to him was a good Conſideration to make his 1 276. 
Pꝛomiſe obligato2y, ſo by the ſame Keaſan his Pꝛomile to ; 3 
her was a ſufficient Confiveration to make her Pꝛomiſe Carter Rep. 233. 
binding in this Caſe as well as in any other mutual A- Dickenon v. Hole- 


ft. 
greements. 1 


And the Court did not allow that Oiſtinfion between the » Keb. 352. 
Advancement of a Man and of a Woman in Marriage, A 
and that this was a good Pꝛomiſe, tho' the certain Time; Mod. 411. 
of Marriage was not agreed on, eſpecially ſince the lain“ Nod. 17 
tiff averred that he had offered to marry her, and that ſhe 

(002 re- 


„K* 8 * 
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iow many Days 
there ought to be be- 
tween the Teſte and 


refuſed, which (in this Caſe) was neceſſary to be donc 


to intitle the Plaintiff to this Action. 

Nota; Jt had been moved bekoze fo2 a new Trial, be. 
cauſe of the ercefiive Damages; but upon Reference to 
the Chief Baron Ward who tried the Cauſe, he certified 


that the Pꝛomiſe of the Wioman was well proved, and 


that the Damages were moze than he expeſted, but that 


he did not think them ſo exceſſive as to let aſide the Uer- 


. 
So the Plaintiff had his Judgment. 


Goodwin werſis Beakbean. 


Cire facias againſt an Adminiſtrator upon a Judgment 
obtained againſt the Inteſtate; this Trit was Teſte 24 


Return of a Sci fe. Octob. returnable die Lunz prox poſt menſem Michaelis, 


02 
Lutw. 46. 
C Mod. 146. 


See T. Jones 25 


5 599. pl. 4, 7. which was the zi Day of October, and an Alias Scire fa- 


cias was taken out Teſte upon the Day of the Return of 


the firſt Writ, (viz.) 31 Oct. which laſt Writ was return⸗ 


able die Lunz prox poſt craſtinum animarum, which was 


the 7th of November. 


Upon two Michils returned Judgment was agalnſt 


the Defendant by Dekault; and thereupon the Inteſtate's 
Soods were taken in Execution by Girtue ol a Fieri 


facias. 
And now it wag moved to let aſide the aid 


Judgment, and to hive Beſtitution, becaute theſe Tirits 
ok Secire facias were irregular; fo2 between the Teſte of 


the firſt and the Return of the laſt there were not 


fifteen Days excluſive of the very Days of the Teſte and 
Return. 


To which it was anſwered, that theſe Writs were as 
they ought to be, for there are eight Days incluſive between 


the Teſte and Return of each Writ ; and the ſecond Crit 
muſt always bear Teſte upon the ſame Day on which the 


firſt was returnable ; and therekoze of JNecetnty that Day 
muſt be reckoned twice. 


Beſides, no Manner of Dbjetton can be made to the 


Urits ſingly; therekoze if each Writ is good as it fands 


alone, the putting them together ſhall not make them ir⸗ 
regular by a joint Computation ok the Time. 


1— 3 — And 
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Ind the whole Court was ok that Opinlon; la the 
Plaintiff had Judgment. x 


9 —— 


Holland oer ſaas Serjeant. 


Declaration was delivered to the Defendant in Cu- $99 43. 8. 0. 
ſtody of the Sheriffs of London fo2 Clant of Bail Danv. v8. p.11. 
accozding to the * Statute ; and thereupon the Plaintiff * , & wil ce 
- pzoceeded and obtained Judgment againſt the Defendant Ir after Judgment 
being till in Cuſtovy of the Sheriffs, 22 
And now it was moved koz a Superſedeas to diſcharge tion within Terms, 
him out of Pziſon upon filing common Bail, becauſe two be fall have a Super- 
Terms were paſt ſince the Plaintiff had Judgment, and“ = 
the Plaintiff Had not in that Time charged him (the De- 
fendant) in Execution; and his Counſel infiſted, that fince 
by this Statute, the Plaintiff is enabled to declare again 
the Defendant in Cuſfody of the Sheriff, tis the ſame in 
_ Reaſon with the Practice befoze ; where any JIaintiff de⸗ 
clared againſt the Defendant in Cuſtodia of the Marſhal, 
tf he had Judgment, and did not charge him in Execution 
within two Terms afterwards, the Defendant had a Su- 
perſedeas upon filing common Bail to the Aﬀton, 

And the Court being of that Opinion, a Rule was made 
fo2 a Superſedeas os . 95 „ 
Nota; The Statute is, That in all Declarations againſt 4 & 5 Will. cap. 27. 
Priſoners by Virtue of any Proceſs out of B. R. it ſhall be 
alledged in Cuſtody of what Sheriff, Bailiff, &c. ſuch Priſo- 
ner is at the Time of the Declaration delivered ; which Al- 
legation ſhall be as effectual as if the Priſoner was in Cuſto— 
dy of the Marſhal, Gc. RT 


The King verſus Albert Alverſton. 


| Y an Oꝛder of two Juſtices, Kc. of Middleſex, the De: 2 Salk. 483. 8. C. 


kendant being adjudged the reputed Father of a Ba- Koehn I 


ſtard Child, was thereby charged to maintain it; which Man be the Bather 
Oꝛder was ſpecial. ET | of a Baſtard begotten 


fl. It recited, that Mary Spence, the Wife of Jonathan as det dach 98 


man, but doth not 


Spence Mariner, was delivered of a Pale Baſtard Child, au that ber Hut 


and that it appeared to them upon Oath ok, &c. That me was beyond Sea 


; : one forty Weeks. 
Jonathan Spence her Pusband was in the King's Service ? © 


at Cadiz in Spain, and not within the King of England's 
— — en 


$ . 
a <pagy 


3 Kü e 
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2 ED Dominions, at the Time when the ay Child was be- 
Bro Minh, 2 gotten or born; which Oder was confirmed upon an 
3 Ahppeal. 


And now it was moved to quaſh both. the ſaid Owet 'S, 
„ liz. cap. 3 Hhecauſe the Statute * 18 Eliz. concerning Baſtard Chil- 
155 doth not extend to this Caſe, fo2 the Juſtices have 

9 Jurisdicion but where the Child was bo2n out of {aw: 
ful Hatrimonp. 

Ik this Woman had been delivered alone ok a Child 
without crying out for Help, tis certain this would not 
Have been Felony within the Statute 21 Jac. cap. 27. 

tho no J22oot could be made that the Child was bon 
Deal. 
(2. 'Tis impoſſible there ſhould be a reputed Father 
'when there is a known Father of whom the Law takes No- 
tice; and tho' this Child may be a Baſtard in iegard to 
any Rinht of Inheritance, pet that is not ſufficient to 
bring it within the Conuſance of the J uſtices ot the Peace, 
by Girtue of this Statute. = 

(3.) The third Exception was to the Foun of the Dy 

der, (viz.) fo2 that it is not alledged therein, that the 
Dusband was beyond Sea fo? the Space of forty Weeks 
before the Birth of the Child, and 'tis not ſufficient to ſay, 
that he was beyond Sea at the Time of the Concep- 
tion, becauſe that is what in Nature cannot certainly be 

Ind ko? this laſt Reaſon only theſe Orders were quaſh⸗ 
ed; but the Court bound the Oefendant by Kecogniſance 
to "appear at the nert Quarter-Scſltions fo2 Middleſex, 
being fnclinable to bzing the Caſe within the Intent of 
the Statute 18 Eliz. becauſe of the frequent Milchieks 


of this Kind which have Peres among Seamen $ 
Wives, 


Heylin verſus Haſtings.” 


5 Mod. 425. debut aſſumpſit by Heylin, Erecuto2 of one Read a 


| Th 5 50 1 Sadler, againſt Haſtings, ko? Goods ſold by the laid 


Where a [ap ee Read to the Dekendant. 


gn Bon 8550 The Defendant pleaded Non aſſumpſit to the Tefta- 


1 n af r en r n er Annos, and upon Evidence at the Crial 
of Limitations. bekoꝛe. | 


© ON — Holt 
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01 N Jaltice. The Cafe was thus: 


fl. The Plaintiff meeting with the Defendant Haſtings, 


demanded (ſo much Ponep of him fo2 Saddles which he 
bought of the Teſtator moze than {1x Years paſt, befoze 
that Time of their Meeting. 


The Dekendant denied that ever he had ſuch Goods ot 


the Teſtato2, but p2omiled that he would pay the Plaintiff 
koz the Saddles, ik he could p2ove that he (the Ocfendant) 
had them, which the Plaintiff fully pꝛoved at the Trial, 
and had a Gerdiſt. 
Wihereupon a Caſe was made of this ſpecial Matter by 
Conſent of both Parties, to be determined by the Opi- 


nion of the Chief Juſtice, and the Gerdick was to follow 


the Succeſs of that Determination; and now the Caſe 


was moved in Court, by the Diref#ion of the Chief Ju- 


ſtice, to hear the Opinion of the other Judges. 

Che Point in Law was, Whether this conditional 126- 
miſe made upon the Denial of the Debt demanded, ſhould 
revive this Debt, now the Condition of the 12omile was 
perkozmed, iz.) by Pꝛook of the Debt, ſo as to being it 
out of the Statute of Limitations, 

Tt was admitted by all, that if this conditional Pꝛo⸗ 
miſe did revive the Oebt, tho it was made to the Execu⸗ 


toꝛ akter the Death of the Teſtatoz, pet it was ſufficient ta 


maintain the Iſſue, (viz.) That the Ceſtatoz Aſſumpſit, be- 
cauſe the J2omile did not give any new Cauſe of Adlon, 
but only revived the old Cauſe, and was of no other Ale 
but to p2event the Bar by the Statute of Limitations. 
Nota, That 2 Feb. 10 Wil. z. Anno 1698, all the Judges 
of England met at Serjeants Inn in Chancery-lane upon this 
Cale; and they all agreed in Opinion, that this PDꝛamiſe, 


tho conditional, (and ſince the Condition Was perkozmed) 


did revive the Debt and p2event the Bär by the Statute; 
and that a bare Acknowledgment of the Debt within ſix 
Pears of the Afton is ſufficient to revive it, and pꝛevent 
the Statute, tho' no new Pꝛomiſe was made. 


That this conditional PDꝛomiſe amounted to a Tlaiver 


of the Statute; and tho' no PDꝛomiſe was made, yet an 


Acknowledgment of the Debt is an Evidence of a nem 


Pꝛomiſe. 
Do the Plaintiff had Iupgment. 


Lacy 
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Lacy — Williams. Intratur Mich. 10 Will. 3. 
B. R. Rot. 586. 
2 Salk 68. 


: Salk. 86s. RROR of a Judgment in C. K upon a ſpecial Ger— 
Common Recovery 4— Di in Ejekment, in which the Cale appeared to be 


ſuflerred by the Le- a8 kolloweth: 
nant in Tail, good. 


e 345. . William Lacy, Eſq: was Tenant in ſpecial Tail of 


| Mad. 218. the Lands in Somerſetſhire, being the Lands now in Que: 


Ero. Jac. 455: ſtion, (viz.) To him and the Heirs Males of his Body 


Lu 154% upon the Body of Suſan his (Aike begotten, Remainder | 


2 Lev. 29, 55- to himſelf and the Heirs Males of the Body of his Fa- 
Salk. 601. ther, Remainder to his own right Heirs. 

William Lacy had Iſſue by his TUife Suſan one Daugh- 

ter named Sarah, (the Leſſoz of the Plaintiff) and no mode: 

And being thus leiſed, and intending to make Pꝛoviſion 

fo2 the {ald Sarah, a W rit of Entry was b2ought in the Poſt 

by George Kea!, returnable in Michaclmas-'Term, (viz.) In 


in: Who was made quindenam Sandi Martini, and this was againſt * Miles 


3 ” "in Corbett, who appeared as of that Term, and vouched to 
8 Warranty the ſaid William Lacy, the Tenant in Tail; 
and thereupon a Summoneas ad Warrantizandum iſſued, 
returnable Octab. Hillarii following, which is the firſt Re: 
turn of that Term, when William Lacy appeared by UWar- 
rant of Attoznep, and vouched to Warranty the common 
 Qouchee ; and the Recovery was perkecked and entered on 
Recoꝛd in common F om. 
But it was kound, that the Leaſe and Releaſe which Wil 
liam Lacy made to Miles Corbet, to make him Tenant to 
the Freehold, was not executed till long after Michaelmas- 
Ferm, in which the Crit of Entry was brought againſt 
him, (viz.) about the Beginning of January next following. 
So that the general Queſtion was, Whether this was 
a good Recovery, 02 not, the Uſes whereof were declared 
by the ſaid William Lacy, to his Daughter Sarah and her 
Heirs: And he afterwards died without any other Jſſue ; 
and Lacy the Defendant in the oꝛiginal Action, and Plain⸗ 
tiff in the Writ ok Erro2, was the next Bꝛother to Wil- 
liam Lacy, and claimed the Lands by Qirtue of the old 
Intail, (viz.) as Heir Bale of the Body ok their Father. 
Che Dbjetion inſiſted on againſt the Recovery was, that 
Miles Corbett, who was made Tenant to the Præcipe, had 
nothing in the Lands at the Time of the Return of the 


5 Erit 
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writ of Entry, and therckoze the Recovery was of na 
Effect, otherwiſe than by Eſtoppel, 0? Concluſion to the 
Parties and Pꝛivies thereunto; but the Oefendant was 
neither Party oꝛ Puvy to it, fo? he claimed by a Title 
Paramount, and therckoze as to him this Recovery was 
void. 
And it was inſiſted, that the Writ of Entry did ip 
facto abate, becauſe the Tenant to that CUrit had nothing 
in the Land; and to p2ove it the Cales in the“ Margin, WRT 
were cited, | ; 5 5 


34. 
17 H. 6. 19, 20. 18 Ed. * 19 Ed. 4. 12. 1 Roll. Abr. 865. 


But it was agreed, that ik once there had been a good 

Tenant to the Præcipe, his Alienation afterwards could | 
not hurt; no2 if he ſhould ſuffer another Recovery againft + Brook, Brief, pl. 

him upon a puiſne Title, fo2 that would be + fraudulent. 15 3 
And in this Cale the UGoucher muſt likewiſe be void, ing. 0 365. 
becaule the Tenant, at the Time of the Coucher, had 95%: 3: »- 
nothing to warrant; and a Goucher is in Lieu of an - i * 49 

tion; and here the Tenant had no Cauſe of Action when 

he made the Goucher. 

But it was adjudged in the Court ok Common Pleas, 

that this was a good Recovery, becauſe befoze the Re- 

turn of the Summons ad Warrantizandum, the Uouchee = 

came in, and the Tenant to the Writ was Tenant of the 

Freehold, and had a ſufficient Eſtate to warrant, and 

upon which the Warranty did operate. 


And this Judgment was now affirmed in B. R. per to- : | 
tem Curiam. „ 5 — 


tion of the Admi 
ralty. 


474 


DE 


Term. Sanct. Hill. 


2 Danv. 269.p. 8. 
Prize or no Prize is 
within the Juriſdic 


V ante 398. 


10 Willielmi 3. B. R. 


— — — Ü 


Brown and Burton verſus Franklyn, the King's 
Proctor. In Scaccario. 


the Statute of Ric. 2. and that Pleas of Treſ- 
paſs on the Caſe fo2 the Converſion of any Goods 

02 Merchandiſe, as alſo the Trial of the Pꝛoperty 
of any Goods, &c. and the Cogniſance thereof belongeth - 
to the King any his Crown, and not to be tried befo2e 
the Admiral, 

That wins ING the Defendant being the King's Proc- 
tor, had libelled againſt the Plaintiffs in thc Admiralty 
concerning the Pꝛoperty of a certain Ship called the 
Francis, and her Furniture, as alſo of 6000 Chequins of 
foreign Money, 200 Elephants Teeth, 300 Pieces of Mu- 
flin, zoo Pieces of Callico, &c. Ubi revera navis predict. 
fuit Wrecca Maris itt the Eaſt-Indies, out of the King's 


Pies to the Court of Admiralty, ſuggefting 


Dominions; ac ubi revera navis prædict. and her Loading, 


were not the Goods of the French King, 02 of any of 
| his Subjects, Enemies to our King, but did belong to 
the Subjects of the King of Portugal, who is in Amity. 
with us; ac ubi revera all the ſaid kozeign Money, and 
the Goods and Perchandile afozeſaid, came to the Hands 
of the Plaintiffs ſuper terram in the Eaſt-Indies, and there 
were by them (old, &c;—- 


. Upon 
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10 Apon opening this Caſe the Fat appeared to be 
= | 
fl. The Plaintiffs were Maſters of two Ships belonging to 
the Eaſt-India Company, and being in a Port there, they 
had Intelligence, that about the Iſland Joanna there 
was a rich French Ship which might eaſily be ſurpaiſed ; 

and acco2dingly they ſailed thither, and found the Ship 
whole, but ſtranded near the Shore, and the Ship's Crew 
were at Land. 


That the Plaintiffs landed their Den, and ſurpiiſed the 
Enemy on Shore, and found the Chequins quilted in their 


Cloaths about their Bodies, and the reſt of the Goods 


were in the Ship where the Plaintiffs took it, and bꝛought 


all away, but left the Ship behind, being ſtranded. 


The News whereof coming to England, it being in the 


Time of War between the Engliſh and the French, the 


Defendant by Libel purſues fo? the King in the Court of 
Admiralty to have the Ship, Money and Goods condemned 


as lawful Prize, (as a Perquiſite of the Admiralty) and ac- 


cozdingly after general Admonitions on the Exchange, as 
uſual in ſuch Caſes, and no Perſon coming in to claim 


Pyoperty, there was a Sentence, whereby all the laid 


Things were condemned as lawful Prize. 


And upon that Sentence this Libel was founded againſt 
the Plaintiffs, charging them that all came to their Hands, 


and that they had imbeziled it, and converted the ſame to 

their own Ale, and that they might account fo2 the Ualue. 
And now it was inſiſted fo2 a Prohibition, that it was 
_ unreaſonable the Plaintiffs ſhould be concluded by the 
Sentence upon the general Libel to which they were not 
Parties, neither had they any Notice thereof ; fo2 at that 
Time they were in the Indies; and therefoze it was moved, 
that the Plaintiffs might ſtill have an Opportunity upon a 
Prohibition to try their Property, and to controvert their 


Right againft the ſaid Sentence, if Prize or not, and whe- 


ther the Capture was at Land, or on the Sea. 
And the Court inclined, that the Plaintiffs ought to 
have an Oppoztunity to be heard, and to controvert the 


Matter of Fact; and thereupon a 'Day was appointed to 


hear a Civilian upon this Queſtion. 
fl. Whether the Plaintiffs, upon this Libel depending 


againſt them in the Court of Admiralty, might controvert 


their Property there againſt the Tenoz of the firſt Sen- 
tence, _ 


N | 7 3 


476 Term. S. Hill. 10 Will. 3. B. R. 
And at another Day Dr. Lane acquainted the Court. 
that it was the conſtant Pꝛadtice amonnft them to admit 
ok Appeals from ſuch general Sentences fo2 Prize, and 
| Show, 179. that the Appellants were always let in to controvert their 
Right, and to diſp2ove the Prize, notwithſtanding the Sen- 
tence ; becauſe upon an Appeal their £Yethod was to crhi- 
bit new Allegatioans, and thereupon to receive new and 
farther Pꝛooks, ſo that the Cauſe was many Times an- 
other Thing bekoze the Delegates than what it was at the 

Time of the firſt Sentence, 

And it was then made appear to the Court, that the 
laintitfs had actually appealed krom this Sentence of 
Condeinnation fo2 Prize, and ſo were in the p20per Me⸗ 
thod to controvert their Right, 

8 398. King Therefore, and fo2 that the Court apprehended (as ft 
e Was inſiſted upon bn the other Side) that Prize or no Prize 
was a Matter not triable at Common Law, but altoge- 


ther appꝛopziated to the Jurisdiction of the e 
The Prohibition was denied. 


Machin verſus Moulton. 


Salk. 549. S. C. FT YRohibition to the Conſiſtory Court at York, fo? that 
8 >.C. E Moulton had libelled there againſt Machin, fe2 Cithes 


| Libel in the Conſi of Lands lying within that Otoceſe, whereas he (Machin) 


for) Court at 7% lived at Lincoln within the Dioceſe of Lincoln, und out of 
for Tithes of Lands 


there, when the De- the Dioceſe of York; and thereupon he luggeſted the Staͤ⸗ 
fendant lived in Lia. tte * 23 H. 8. Which pꝛohibits the Citing any Perſon out 
3 „ok his proper Dieceſe where he lives. 
Gib 197 The Truth was, that the Plaintiff was accidentally at 

2 Brownl. 12. York, and was there cited by Surpzife, 
Pp ww a Porter L. And now the Queſtion was, Whether the Suit was lo⸗ 
Hardres 421. Cal, and muft neceffarily be brought in the Dioceſe of York, 
Raym. 95. becouſe the Lands out of which the Cithes ariſe lie in 
8 1043, 105% that Dioceſe, or whether the Suit muſt follow the Perſon 
Nell. Low. 335. according to that Maxim in the Civil Law, Forum ſequitur 

5 reum. 


Coo. Car. 97. It was inſiſted foꝛ the Dekendant, that this Suit is local, 
and could not be maintained out of the Lioceſe where. 


the Lands lie; and therekoze this Caſe is not within the 
Meaning of that Sane: 23 H.8. 


: „5 75 


Term. S. Hill. 10 Will. 3. B. R. 477 
The Ocfinition of the Wozd Dioceſe is no other than 
Juriſdiction, and tis the Locality of the Lands which gives 
Juriſdiction, and the Dwner being cited in the Dioceſe 
where the Lands lie is cited within the pꝛoper J urisdiction, 
for tis his Lands which ſubject him to the ſuriſdiction of 


the Conſiſtory Court at Vork; * therefo2e if a Man lives 1 Levinz 96. in 
in a Plate where there is no Jurisdition over the Cauſe n 


(as the Plaintiff doth in this Caſe) he may and muſt be * bel Rep. 329 


cited to the Place which hath Jurisdittion, otherwiſe there 3 Brownl. 121 
will be a Failure of Juſtice, Winch Ent. 570. 
It was ſaid, that when a Yan hath Lands in one Dio- ? Brownl. 27, 28. 
ceſe, and lives in another, he may be ſued fo2 the Tithes 
ok thoſe Lands in the Conliſto2y Court of that Dioceſe 
where he lives. 
Et per Curiam, This Suit is local; and therefoze of 
Neceſlity the Plaintiff muſt be ſubjeck to a Citation out 
of the Dioceſe where he lives, oz elſe the Dekendant will 
be without Remedy koz his Tithes. 
A Pꝛohibition was dented. 


DE 


Term. Paſchæ 


Anno II Willielmi 3. B. R. 


The King verſus Dr. Burnell. 


e e ce Oaths purſuant to the Statute * 25 Car. 2. by which 
'tis enated, That all Perſons admitted to any Office 


5 Mod. 431. Wen againſt the Dekendant foꝛ not taking the 
the College of Phy- 
ſhall take the Oaths of e and Supremacy, 


 hHcians is an Officer, 
and ſo bound to take &c. 


the Oaths. 
In this Caſe a ſpecial Uerdi# was found, wherein the 
7 Patent granted to the Phyſicians in and adout London 
+15 H.8. cap. 5. was ſet fo2th accozding to the Statute f 15 H. 8. and that 
7” 5 6 % the Defendant on ſuch a Day was chole one of the Cen- 
403. ſoꝛs of the College of Phyſicians, and that he received 
the Sacrament the nert Sunday after the Eleftion, but 
that he had not taken the Oaths, as direited by the Statute 

25 Car. 2. &c. 
The Queſtion was, Whether a Cenſor of this Col- 
lege was an Officer within the Meaning of the laid 
And it was argued that he was; koz the Wow Officium 
paincipally implies a Duty, and in the next Place the 
Charge of ſuch Outy; and 'tis a Rule, that where one 
Man hath to do with another Man's Affairs againſt his Will, 
and without his Leave, that is an Office, and he who is 
in it ts an Officer. 

That the King hath the Care of the Perſons of his 
Subjects, and conſequently of their Health; and this is 
called Munus officii noſtri in the King's Patent, found by 
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the 7 ary, and by that Jatent He hath delegated ſo much 
of his Ockce unto thoſe Cenſors, which concerns the Phy- 
licians in and about London in general, and he 1s an Df- 
ficer lubozdinate, who Hath any Part of the King's pub⸗ 
lick Care delegated to him by the King. 

Officers are Diſtinguiſhed into Civil and Military, ac- 
coding to the Nature of their ſeveral Truſts; and every 
Yan is a publick Officer who hath any Duty concerning 
the Publick; and he is not the leſs a publick Officer 
where his Authozity is confined to narrow Limits, be⸗ 
cauſe 'tis the Outy of his Dffice, and the Nature of that 
Duty, which makes him a publick Okficer, and not the Ex⸗ 
tent of his Authozitvỹ _ 

It was argued fo? the Dodos, that no Officers were pcomra. 
within the Jntent of the Statute 25 Car. 2. but ſuch which 
related to the Revenue, oꝛ to the Conſervation of the Peace, 
and that particular Powers created koz particular Pur: 

- poſes were not within that Statute. 

That the Overſight and Inſpeſtion of Medicines is pꝛi⸗ 
vate in its Nature, and no moze than the Care of a 
School⸗Maſter, it being a Matter which concerneth a pat- 

- ticular Science. = 
That he who is choſen Cenſor cannot refuſe 02 avoid 
the Election, and his Power is with Reſpeit to the Phy- 
ſictans and Apothecaries, and in that only about their 
Medicines, but not any Tap touching their Pozals. | 91 

It concerns their Skill and Art, and nothing elle, and Ts 14 
in this Reſpet is the ſame with a Trade; and in many 
Trades there are Jnquiſitozs of the like Nature, and | 
Powers given by ſeveral Acts ok Parliament of puniſhing 1 
in Matters of Trade; as fo2 Inſtance; in the Caſe of 5 on | 
Barber-Surgeons and Goldſmiths ; and yet theſe were never 15 1 

thought ta be within this Statute. 1 

And laſtly, This is no Patent-Office; there is no Dath 1 
annered to it, and the Cenloꝛs have not ſo large an Au⸗ 6 
thozity as thoſe ercepted by the aft expꝛelly. 1 

Adjournatur. 


London 
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London City verſus Vanacker. 
i HE ODctendant was choſcn one of the Sherifls for 
Cuflom to amend old the City of London, but refulcd, and thereupon an 
5 ae aud d A160 was bought againſt Him in London in the Mapoz's 
ler: 16. Court, and in the J2ame of the Cozpozation, fo2 the Fine 
: Lev. 232. of Fool. accoding to a By-Law: And upon an Habcas 


1 6% Corpus all this Matter was returned into B. K. which Re- 
; Mod. 158, 193. turn Confifling of ſeveral Cuſtoms and Þy-Laws in Lon- 


4 Alod. 27, 28: Jon, was very long; but the following Exceptions were 
6 Nod: 105, 106, | 
IO”, 156, 187. taken to it. 


6 Mod: 123, 1779, (1.) Foz that a Cuſtom is returned to amend old By- 


oh 4 %, Laws when defective; and fo by Qirtue of that Cuſtom 
5 d.. this By-Law was made 20 July, about ſirty Pears fince. 
1 Jones 16 Chich Bp-Law is, that no Freeman choſen Sheriff, &c. 


4 


Jones 1 45. 


Ven 406. Walt de excuſed, unleſs he voluntarily ſwear he is not worth 
1 Sid 26. 100800 b and bring {ix other Citizens to vouch in like Man- 
7 od. their Oathe, that they believe it to be true ; and if he 
ther good, or not; --OPENly: retuſe to take the Office, then to forfeit the Sum of 
| 500 J. (viz.) 4oo l. to the City, and 100 l. to the next Man 
who ſhall wer the Office. 

Now this is not a pꝛoper Subjei fo2 a By- Law, be⸗ 
cauſe the Power of making By-Laws conſiſteth in the Cos 
pozation, and ertends no farther than to what concerns 
the Good thereof; but the Sheriff wick of London and 
Nliddleſex was A particular Franchiſe graͤnted to the Ci⸗ 


tizens, &c. long after they were incozpozated; and the 


T. Jones 145. Ottice of Sheriff of Middleſex is not within thel * Limits 


x Dany 238. Pp. 7. gy JuriSdittion, therekoze not within the Power of their 


Vp Laws, which Power cannot crtend beyond the Lümits 
| * Moor 563. of the * Copporation : and if the Sheriff wick of Middle- 
Godbolt 197. {ex is out of the Reach of this By-Law, and the Sheriff. 
wick of London within it, pet the whole By-Law is void, 
becauſe the Penalty 1s intire. 
1 Rep. =». (2.) They have by this By-Law changed the Foun and 
LO ID :4% Manner of chuſing Sheriffs, which by their G2ant was 
15 To to be by Citizens; but the By-Law gives the Eledton 
of one of them to the Mays? koz the Time being. 
(3.) This By-Law is unreaſonable, fo2 they have Lt- 
berty to chuſe any Freeman qualified, and that without 
any Exception of dect or old Age. 


J EPS. (4.) An 
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1 An Oath is impotcd by this By-La w, whereas an 
Authozity cannot be given by a By⸗Law to any Pan to ad⸗ 
miniſter an Oath. 
(J.) The Jnjunitien to bing ſix other Citizens to Golb. p 126 
vouch, on Oath, is ſtill moze extravagant, ko; tis impo⸗ 
ling on another what they who made the Byp⸗ Law have no 
Power to do: Belldeg, thoio Joauchers muſt be Citizens, 
who are intitled to Wart of the Fine, (viz.) Hart of the 4001. 
fo2 that goes to the Cozpozation, and they miſt be Ach 
as the Jays? and Ildermen ſhall appꝛave, who are like⸗ 
- wiſe Perſons intereſted in the Fine, and therefoze none of 
them proper Judges. 
(.) CTis not provided by this By-Law, that Notice shall Kein. 116. 
be given of the Elefion to the Perſon eleded; but the P 6 
Forfeiture is to incur by Man⸗Acceptance of the Office Allen 78. 
within ſuch a Time, tho' the Perlon choſen had never any 3 . 
i 
Notice of the Clcdton. 
TCis true, every Member of a Copporation is bound to 
take Notice of their By-Laws, but not of every collateral! 
Fait which ariſes in Conſequence of a By-Law, as in 
this Caſe, tho' the Dekendant is to take Conniſance of 
this By-Law; pet there being one clefted bekoze him who Cro. Car. 47. 
had paid the Fine, the Time of a ſecond Elefion is in- Foro 
certain, and depends upon the Pleaſure of the Mapoz and 2 Roll. Rep. 136. 
Aldermen, and therefoze no Yan can be bound to take No- Jus verſus Tintuy. 
tice of it ex officio, o; of what is done at that Time. 
And in this Caſe the Pays? and Aldermen are to be 
Judges of the Beaſonableneſs of the Ercuſe, and they 
are likewiſe to have the Fine; fa that the Cale is, thoſe 
very Perſons who ore to have the Boney as forfeited fo? 
not accepting this Office, are to be Judges, whether they 
will have the Money, o2 not: It was fo? that Realor!, that 
5 the Cale between the Company of Stationers and Salisbu- Roll. Abr 164, 
„their By-Law was held void, becauſe the Company March 179. 
rs was to have the Fine were Judges of the f oꝛkeiture. 28 
On the other Side it was laid, that the Queſtion is not, Econtra, 
Whether this By-Law 15 reaſonable 02 convenient fo? the 
Citizens, ko; if it doth not derogate from the JIzerogative, 
and is not direly againſt Reaton, tis ſufficient; becauſe 
they who mede the Law are p2oper Judges, whe ther tis 
koz the Benefit of the City, 82 not; and 'tis not material 
if thep inivoſe new Laws on ithemtelbes. ſo they are not 
e to the general Le ws of the Land, 
Qt qq Every 


* 


8 —_— ** 
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Grotius de jure heli Every Law implies the Allent of ail who are repꝛelent. 
CN ed, and therefoze they muſt be bound by it, and koz that 


Moor 75. Reaien every Freeman of London ts bound by this Law. 
Raym 446. | 


Tis true, na Pan is compelled to be made free of the 
City, ko that is voluntary and at his own Choice; but if 
he accept it, he muſt take it with the Conditions annerev to 
it, koꝛ by this Means he hath lubjeited himſelf to the Laws 
of the Place in Perſon, koꝛ this by- Law is perſonal, be- 
cauſe it doth not concern the Office it (elf, but the Perlon 
who is to be the Officer. 

_ As to the Objection, that the Sheriff of Middleſex is 
not within the Reach of this By-Law, becauſe out of the 
TurtSdiftion of the City; it was anſwered, that the She- 
riff of London and Middleſex make but one Officer, and 
the Sheriff of Middleſex was by the King's Ozant an⸗ 
.nered to the City. 

Then as to the Objetion, that an Dath cannot be 
impoled by a By:Law; admitting it to be true, tis not 
this Cale, fo2 the Dath is not impoſed, but voluntary, 

the Wodds of the By⸗Law being, He ſhall not be excuſed 
_ unleſs he voluntarily ſwear he is not worth 10000l. &c. 
And as to the Objeckion, fo2 Tant of Notice, &c. tis 
impoſlible it (ould be given to every individual Citizen wha 
is a Freeman, fo? they are bound by their Oath of Free- 
dom to attend all thoſe Aemblies; belides, i? the Defen- 
dant was aggrieved fo2 Kant of Notice, he ounht to 
have pleaded it in the Mapoz's Court in his own Defence ; 
and if Judgment had been given againft him there, and he 
34 H. 6. 42. had found himſelf angrieved by it, he might Have a Uirit 
Keg. 131, 133. of Erroz immediate bekoze the Judges at St. Martins le 
* „ eee 
Afterwards, (viz.) in Trinity-Term following: 
Per Holt Chief Juſtice, who gave the Dpinion of the 
Court, that this was a good By-Law fo? the Keaſors gi- 
ven by him as kolloweth: 
fl. That the making By⸗ Labs is incident to every Coꝛ- 
pozation aggregate, koꝛ that Power is included in the In⸗ 
cozpozation. 
5 Rep. 62. Clerk's That every y-Law, by which the Benefit of the Coz- 
Cake. pozation is advanced, is a good %Sy-Law fo? that very 
Kealon, that being the true Touchſtone of all By- Laws. 


Hob. 111. 


15 That 
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That the Charter of King John, by which the Sheriff: 
wick of Middleſex was granted to the City, doth neceflitate 
the making By Laws concerning it, becauſe they are bound 
by that Charter to nominate thoſe Dfficers every Year, 
and cannot execute thoſe Offices by themſelves, oz their 


Deputies; and therekoze that Power muſt be included in 


the Conſtitution; and by the Acceptance of this e 

every Member of the Co2po2ation is bound to thoſe Things 
which are incident thereunto, as in Benefit ſo likewiſe in 
Charge; as where a Common is granted to a Cozpozati- 


on, every Member takes ſome Benefit by it as incident to 


his Freedom. 


And 'tis likewiſe a Thing neceſſary of common Right, amen | 


that there ſhould be a coercive Power in every Copporation ©* 


to compel their own Members to ſubmit to their Conſtitu- 
tions; and it will be a Fozfeiture of that Charter, if the 
Dffice of Sheriff 1s not yearly ſupplied; and therefoze to 


prevent this Miſchief, 'tis of Necellity that they ſhould 
make By-Laws Concerning it; and now the Sheriftwick of 
Middleſex being by the King 5 Szant annered to the Coz- 


pozation, it muſt be executed by the Members thereof, and 


lo ſubjeft to their By-Laws. 


An Avminiſtrato? was held to be within the Cuſtom of Litt. 15 94, 105, 


London, tho' the Commencement of Adminiſtrations was 
within 'Time of Memory, becauſe it was within the gene⸗ 
ral Reaton of the Cuſtom. 

The Excuſe which this By-Law gives, is fo2 the Eaſe of 


the Members of this Cozpozation; otherwiſe nothing but 


an invincible Jncapacity could have excuſed a Citizen who 

was clefed Sheriff, as it was held in Larwood's Caſe, 
and the fix Eumpurgatoꝛs are in Imitation and Nature of 
the like in a Wager of Law, ſo no new Thing. 5 


124. 


Hl Cro. 469. 
Sid. 281. 
— Antea 306. 


As to the Dbjettion, that Fools and Madmen are not 


ercepted by this By-Law, thoſe are tacitly ercepted out 
of all Laws whatſoever; and therefo2e it would have been 
tidiculous to have made an erpꝛels Exception of them. 


As to the Dbjeftion, that the Excuſe is referred wholly | 


to the Yayo? and Aldermen, tis true that it is ſo, but tis 


koꝛ the Eaſe of the Party, becauſe their Allowance will bind 


the whole City; but if they ſhould refuſe a reaſonable Er- 


cuſe, the Party is not bound by ſuch Refuſal, becauſe he 


may give it in Evidence upon Nil debet pleaded in an Action 


ok Debt bzought fo2 the Foxfeiture, and there the Clalivity 
ok the Excuſe will be tried by a Jury, 


(QQqq 2 And 
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And as koꝛ Want of Notice, every Citizen is bound to 
take Motice of the By-Laws of the Cozpozation, becauſe 
they are virtually pꝛelent by their Kepꝛelentatives; and the 
making every By-Law, and the chooſing Sheriffs, is one 
of the moſt notozious Accs in the City of London, and 
done in the moſt Publick Place. 

Is by the Statute Weſtm. 2. cap. 45. P2octamation of 


: Outlaw2y being to be made in the County-Court, every 
T5 L PFrecholder is ſuppoſed to be there, becauſe there he ought 


38 H. 8. to be; and therefo2e bound to take Notice of it. 
© Ed. 6. 


| Ste the Caſcs in the * Margin about By⸗ Laus fo) 
I 1 theſe Offices, 
Biſhop of St. Davids verſus Lucy. 
+ Salle. 46651754; NR. Watſon, Biſhop of St. Davids, was convened befoze 
204 8. C. his Provincial, the Archbithop of Canterbury, at Lam- 
4 Selling 29 9 + beth, to anſwer certain Articles exhibited againſt Him beforc 


and taking Money the Archbiſhop, at the J22omotion of the Dekendant Lucy. 
POE 7 Perſons By which Articles he was charged with Simony, and 


into 


m other high Wisbemcanoꝛs in his Office ok Biſhop, and 
5 Mod. 433, they were above thirty in Number; lone of them were as 
followeth : 


ll. That the Biſhop, in Confideration of 2001, by him 
received, did covenant by Deed with one Brooks a Clergy- 
man, to make hin Curate of his (the Biſhop's) Rectory of 
ha Ws Borony- -green in the Diocele of Ely, which he held in 
3, ee Commendam, and that he had pꝛivately given a Bond 
31 Eliz. 3 c. 4. to the ſatd Brooks to reſign to him in ſome ſhot Time. 

2 Inſt. 586. (2.) Anothcr of the Articles was fo? taking leveral Sums 
ok Yoney from ſeveral Perſons (naming them) to admit 
them into Ozders, and fo2 Collations and Inſtitutions moze 
than what was the cuſtomary Fees allowed; and it was al- 

(edged, that oziginally na Fee ought to be paid in {ich 
n + dogg « Co Cales; and this was allo charged againſt him as * Si- 
: „ (alan 135 mon 

755 ) Another of the Articles was. That the Biſhop of 
that Dioceſe for the J'ime Being, was formerly made Vil. | 
tor of a publick School of Charity, and that this Biſhop 
had perverted the Charity to other Perſons than direcked 
by the Founder; and upon his Viſitation had carried away 
all the Books w "hich concerned the Charity, ann the very 


5 Szant 


r 


. Term Paſch. 11 Will. 3 BK. asc ; 


S2ant it felt, by which it was given, and governed now at 
his jleaſure. | | 

(4.) That the Biſhop had made Certificates under his d O * 

Epiſcopal Scal, that ſeveral JIerſons who had Iuſti⸗⸗ 
tution, had likewiſe taken the Daths of Allegiance and 
Supzemacp to qualify them, which was falſe in Fa, 
and fo had abuſed the authentical Seal.“ 

(50 That the Biſhop had given compleat Owination to 
one Owen who was but nineteen Years of Age, whereas he 
ought to be twenty-four Years old. 

And now it was moved koz a Pꝛohibition; and as to the ra WH, 39 
firſt and ſecond Arricles, Joe them to be true, the 6 
Biſhop was only guilty of a Disdemeanoz, koz what 15 . V 
charged in thoſe Articles is not Simony. | 

But it was objeted, that the Archbiſhop had no Juril: 

Diftioin to convene bekoze himſelk any Sutfragan koz a Mit- 
demeanor. 

Sed Curia of another Opinion, and per Holt Chief Ba Koll. Abr. Tit. 
Juſtice, the Selling the Curacy, and taking Moncy to pas Rep 3 b. 
admit Men into Ozwers, is e; and pun iſhable by the 1 Show. 172 
Metropolitan. 

And tis very plain, that all the Clergy are bound by 
the Canons confirmed only by the King, but they 
mult be confirmed. by the Parliament to bind the 
1 aity. 

And akter many Debates a Pyohibition was denied, but 
only quoad the Batter about the School, which was held 
to be meerly Tempoꝛal. 

And afterwards they pzoceeden at Lambeth againſt the 
Biſhop upon the ct of the Articles; and there a Sentence 
of Depuvation paäſſed agalnſt him, from mhich he appcal⸗ 
ed, and that Sentence was alhrint ed by the Delegates; 
and then Dr. Watlorn with Mew himſelk aut of the Kingdom 
lecretip. | 


Sir Joleph Tyly & al verſus Morrice. 


EI E. Cale, fl. The Defendant was a Common Carri- i Dan. 2 
er from L. ondon to Exeter, and the JAlaintiffs by their „ deleted 10 fx 


| „Was delivered to a 
Servant Deliver cd to his (the Dekendant's) Book- keeper 2 Carrier, and faid 
Bags of #oney ſcaled up, and told him that it was 200 1. % <ontain 200 / 


and deſired a Receipt fo2 the Money; thereupon the Ho Mere mn 45%) 


the Carrier was robb- 


Paal keeper gave a Receipt fo2 his N aſter to this 1 8 ſhall be 3 
| Re ſwera of! \% 
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Comb. 334. 
I Salk. 143. 


Co. Litt. 89. a. 


Allen 93 


ſſ. Received of = two Bags of Money ſealed up, Rid 
to contain 2007. which I Promiſe to deliver on ſuch a Day 
at Exeter unto 7. Dawis, he to pay 10s. per Cent. for Car- 
riage and Riſque. 

The Carrier was robbed of this and other Money on 
Hounſlow-Heath in the Night-Time, but he paid 2001. to 
Davis at Exeter. 

And now an Action was bzought againſt him in common 
Fon, upon the Cuſtom of England, wherein the Plain- 
tiffs declared, that on ſuch a Day and Place they had de- 


livered unto the Defendant 4501. to be carried from Lon- 


don to Excter, &c. and at the Trial it was proved, that 
there was full 450 l. in Gold and Silver contained in thoſe 


on Bags at the Time they were delivered to the Carrier 
or 2001. 


And the Queſtion was, Whcther the Carrier ſhould an- 
ſwer for the Whole Money; it was the Opinion of the Chict 
Juſtice, that he ſhould anſwer koz no moze than 2001. 
(which was acknowiedged that he had paid to Davis) be- 

cauſe in this Caſe there was a particular Undertaking by 
the Carrier fo2 the Carriage of 2001. only, and his Reward 
was to extend no farther than that Sum, and 'tis the Re- 
ward which makes the Carrier anfwerable; and ſince the 


Plaintiffs had taven this Courſe to defraud the Carrier 
_ of his Reward, they had thereby barred themſelves of that 
Remedy which is founded only on the Reward. 


So the Jury was direxed to find fo2 the Ocfendont, 

The ſame Carrier was at the ſame Time robbed ot ſir 
other Bags of Money, which the Book-keeper received ſealed 
up, to be carried to Excter, and there to be delivered to 
Mr. George Gould, which Bags were b2ought by the 


Servants of John and Joſeph Fiſher, and delivered to the 


ook-keeper fo2 zool. who gave a Receipt for ſo much, 


When in Truth there was 4ool. in the ſaid Bags; and 
the two Fiſhers and Gould who were Partners bzought the 


like Action againſt the Carrier fo? 400; but had the like 
Verdict. 


Nota; the Caſe of. * Kenrigg and Eggleſtone was citen as 
an Authority fo2 the Plaintiffs; ſed non allocatur; fo the 
Court held that Caſe different from the pꝛelent Caſes. 


1 Lane 
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Lane verſus Conon Ro d,. Intratur Paſ. 1 
"WIL . B. R. Rot. 402. 


ASE anainft the? Defendants Cotton and Franklin, The Pleadings, 
the General Poſt-maſters, letting forth the Statute 7 Jad Gn 8. C. 
2 Car. by which the Poſt-Officc was Crenten, and that in 1 Salk. 17. 8. C. 
Purſuance of that Statute a General Poſt-LOfice had been 18 5 I R 
ereſted and ſettled in Lombard-ſtrect, London, anv a JÞoft againg "he Polina. 
eſtabliſhed to carry Letters from Tendon to Woreeſter, fer for a Letter mit- 


and from thence back again to London; and that the De, des in which 


there were Fxche- 


kendants were conſtituted General Poſt⸗ maſters, by Pa⸗ quer-Bills. Sed IIa 
tent from King William and Queen Mary, and that the . * 
80 intiſk was poſſeſſed of two Exchequer-Bills for zool. N > WF 4 
ne he incloſed in a Letter directed to ſuch a Perſon in! ko. 4b. 338. 
Worceſter; and that he delivered the ſaid Letter with the Nan 2... 
Bills incloſed, unto the Oefendants in their Office in Lom- 3 Moe. 22, 323. 
bard-ſtreet ; and that this Letter with the Bills was not . 278, 279. 
donveyed to Worceſter, but loſt by the Negligence of the , . 
Defendants and their Servants. 1 Mod. 85. 
And all this Matter being found fpectally, the Queſtion „„ 
was, Whether this Action would lie againſt the Deken⸗ 8 
danuts fo? this Megleit and Nonkealance. ; _ Hern'sPleader 76,77. 
And it was argued fs2 the Plaintiff, that this Ation is For the Plaintiff. 
maintainable, fo2 the Poſt⸗maſters are not appointed only Ny 209, 212, 
as Officers to take Care of the King's Revenue, but as H wk. 5 
ODacers in Purſuance of the Act of Parliament, to take : Saund. 380. 
Care of Letters, &c. fg as to anſwer the End of the Sta- ot ”_ 
tute, which is to advance Trade and Commerce fo2 the fab. 18. 
Benefit of the Subjett chiefly, and not as an Att (02 the Hard. 485, 486. 
Revenue, fo; that is but accidental. 
And tha theſe Officers were newly created when the 
Hoſt⸗Office was firſt ereftted, pet they are under the ſame 
Conditions as Dfficers at Common Law, and therekoze 
liable to an Atton fo2 Breach of Truſt. 
And a Nonfeaſance is as good a Cauſe of Aﬀion againſt F. N. B. 93. 


an Officer ok Truft as a Misfeaſance (i. e.) fo2 the Neglef 5 223 ory Zh 
of any Thing, which by the Duty of his Office he is ob- cas, pl. 65. 


liged to do; as in the Caſes againſt common Carriers, 02 21 Ed. 3. 43. 
_ fo? negligent keeping Fires, tis lutſiclent to declare in the; . 


Moor 
Nevative, (viz.) That the Dekendant hath not done ſo, &c. | Roll: Abe, 90. 


12 Rep. 128. 
That 1 Roll. Rep. 47. 


* et. 
* near. oondtr_ 
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Ser Hardre 53. 


| Sid. 


*.1 Mod. 85. 
1 Vent. 19. 
Ray m. 220. 


2 Lev. 69. 


Co. Litt. 89. a. 


That where an Act of Parliament appoints a certain 


Perſon to da fuch a Thing, and he negleits to perkozm 


it, by which Megligence another is damnified, he may 
have an Adlon on the Caſe to recompence him fo2 the Oa- 
mages. 

And tis not ſufficient to ſay, that the Oefendants have 
not the Præmium fo! Carriage of Letters; 'tis true, they 
have not the Whole, but they have a Salary which ariies 
out of the Præmium; and in that Reſpet tis like the 


Caſe of a Sheriff, who accounts fo2 the Profits of his 


County, and yet ftands liable to Actions to? any Negleft of 
his Outy. 


Ind as to the Caſe of a Maſter of a Ship, where the 


Care of Pꝛoviſions is in the Purſer, yet the Maſters ſtand 


liable fo2 the Default of the Purſer; but here the Nenlet 
was not in a Stranger, but in an Officer under the Oeken⸗ 


dants, fo? 'tis found that Brees, to whom the Letter was 


delivered, was placed in the ©ffice by the Defendants; and 
they have Power by the Statute to remove Under-Offccrs, 


and to ſupply their Places; and the whole Office is intireiy 
under the Control ok the Dekendants. 


And it was inſiſted, that there was no Difference in 


Law between a Carrier ok Letters and a Carrier ok other 


Things, and that it was not material who had the Gecom⸗ 
pence, but that the Plaintiff having paid fo2 the Carriage 
ok his Letter, that gives him a Title to this Acton. 

And tho' it ſhould be granted that this Office is virtual- 


ly in the King (fo2 he cannot have an Office actually) pet 


the Dekendants are liable to this Action, as the Saſter of 
a Ship is liable, tho' another is the Owner; and fo2 this 


- Purpoſe the Caſe of * Morſe and Sluice was relied on. 


As the Freight of a Ship is the Mother of Tages to 
the Saitoꝛs, lo if the Freight is loft, the Tages are like- 


wiſe loft; ſo here the Defendant's 'Salary comes out of 


the Pꝛolits of the Office, and if no P2ofits they can have 


no Salary; and they have their Salary as well in Con- 


ſideration of their Hazard as of their Care in ſafe Car- 


riage of Letters and Packets; and by their Care their Þa- 
zuͤrd is leſſened, 


Now if this Action ſhould not lie againſt the Deken⸗ 


dants, the Plaintiff would be without Remedy, fo2 no Ac⸗ 


tion will lie againſt Brees, who received the Letter at the 


Window, and thzew it back into the Ollice at the Place 
appointed. 


7 E And 
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And tis plain, that the Statute 12 Car. 2. pꝛincipally 
deſigned to make all People ſafe, by ſetting up certain 
Perſons who ſhould be reſponſible oz the ſafe Delivery of 
Letters, and therefo2e it takes away the Liberty of ſend- 
ing them by any other Hand, 

The Hackney Coachmen are put under a Regulation 
by a late At of Parliament, and they pay an annual 
Revenue to the Crown, yet ſtill they remain liable fo2 
Goods delivered to them; and the Pultitude of Under- 
Officers and Servants belong ging to the Pefendants is 
no Excuſe to them koz any Negligence, becauſe they are 
obliged to anſwer fo? all of them: And though thoſe Un- 
der-Dfficers give Security to the King, pet that doth not 
alter the Caſe, becauſe they are Servants to the Deken⸗ 
pants, and they may take other Security of them; fo2 
the Statute doth not give any Direction concerning that 
Matter. 

And the Clauſe in the Dekendant's Patent, that they 
{hall not be ankwerable koꝛ their Under-Dfficers, makes na 
Alteration of the Law; 'tis true, tis a Royal Pyomiſe 
to indemnify them, and the Defendants know how to 
make uſe of it as ſuch ; 'tis like a Gzant made to a She- 

riff, that he ſhould not be anfwerable fo2 his Bailiffs, 
which would be a void G2ant in reſpet to the Subjecks. 

Laſtly, The very Acceptance of a publick Dllice is an 
Undertaking to perfozm it with Care and Diligence; 
and the Pzeamble of this AX ſhews, that there were 

Poſt-Offices befoꝛe; therefo2e it cannot be ſuppoſed that this 

_ Statute, which was made fo2 the Eaſe and Benefit ok 

the Subject in reſpeck to commerce and Trade, ſhould a- 
boliſh thoſe old Offices where the Officers were liable ko: 
any Negligence or Miſcarriage of Letters, and erect new 

Offices where they ſhould not be liable. 

On the other Side it was argued fo2 the Defendants, Econtra. 
from the Nature of the Office, from the Smallneſs of the Pra- 
mium, and from the Terms upon which the Office was granted 
to them. 

(I.) And firſt, as to the Nature of this Office, tis la 
very ertenſive both at Sea and Land, that 'tis not 
reaſonable the chief Officers ſhould anſwer fo2 fo great 
a Number of Under-Officers and Poſt-Boys who are 
wozth nothing; and koz a Misfeaſance every Man is an⸗ 
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ſwerable fo2 himſelf; but fo2 a Nonfeaſance reveral Perſons 


cannot be charged with an Afﬀion. 

In the Caſes of Carriers and Inn-keepers there is a 
general Cindertaking, and they have it in their Power 
to ſectire themſelves; but 'tis not fo in this Caſe, fo2 
the Defendants have no Poſſibility to ſecure themſelves 
ugainff the Multitude of Servants which are of Neceflity 
to erecute this Office, 

And the Cinder-Officers, tha' nominated by the Oeken⸗ 
vants, yet they are in under the King, to whom they are 
reſponſible and give Security. | 

(2.) The Rates fo2 Poſtage are all fired with Reſpet 


to the Bulk and Weight and Clalue; and are ſo finall 
that it cannot be intended a Przxmium to warrant the 


ſafe Delivery of all Letters b2ought into the Office ; fo: 
Jewels to the Galue of 100001. may be ſent in a Letter, 
the Carriage whereof may not amount to one Shilling ; 
but the Caſe of a Carrier is diflerent, fo2 he may refuſe 
the Carriage of Goods, unleſs paid in Pꝛopoꝛtion to 


their AGalue; but the Defendants cannot refuſe any Let- 


ters, f0? they muſt take in all which are byought to the 


5 Office. 


(ö.) The Gant is ſuch, that the Defendants have no 


PRE to ſecure themſelves againſt the Under-Officers, 


by taking Security, 8c. becauſe all is to be taken in the 
King's Name, which likewiſc Difters this Caſe from that 


dk a cormon Carrier. 


Beſides, here is no erpꝛels Neglet found upon the De- 
fendants, but only that the Letter was delivered to Brees, 


who was nominated by them. 


Ieretofore there was not any valuable Thing ſent by 


Letter, and the Statute never intended that ſo great a 


Charge ſhould be laid upon the Poſt⸗maſter. 
Bills of Exchange Differ from theſe Exchequer-Bills, be- 
cauſe he who comes to the Joſteſtion of Exchequer-Bills 


is thereby intitled to the Money, but Bills of Exchange 


muſt be indozſed; and it ſeems, that the Carriage ok Ex- 


_ chequer-Bills is not within the Duty of this Office, becauſe 


the Statute by which it was erefted mentions only the 


Carriage of Letters and Packets, and not a Wo of the 


Carriage of Goods 02 Money; but as fo2 theſe Matters 
any Pan may ſend them by whom he will. 


] Now 
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J2ow thetic Exchequer- -Bills being eſtabliſhed by Ack ok 
Parliament, are thereby made current Money koꝛ many 
Purpoſes, and therefo2e if they are ſent incloſed in a Let- 
ter, he who ſends them miſt make a ſpecial Contract with 
the Paſter; fo2 the Nature of them is ſuch, that he who 
hath the Poſſethon is intitled to the Money, ſo are as hazar- 
01 with Kelpeck to the Care of the Poſt⸗Maſter as ready 
oney. 

'Tis Diſpatch and Expedition which is required of the 
Poſt ; and therekoze tis neceſſary to ride by Night, when, 
if robbed, there can be no Remedy againſt the Hundred; 
tis true, as to the Furniſhing thoſe with Hoſes who are 
willing to ride Poſt, tis ſuch a Duty that p2obably an 
Ation might lie againſt the Dekendants fo2 their Neglet 


in not p2oviding them; but as to Letters they are only 
Direſtoꝛs. 


as to the Caſe of a Maſter of a Ship, he is Nafter only 
of one Geſſel, and he map be perſonally pꝛeſent therein, 
and he is upon his own Contra#, and may agree fo2 his 
Dræmium in Proportion to his Care and Hazard, which the 
Dekendants cannot do. 
Curia. But by the Opinion of three Judges, Judgment 
was given fo2 the Defendants, againſt the Opinion of 
Holt Chief Juſtice, who held *hat the Action would lie. 


Dr. Groenvelt verſus Dr. Burnell & al. In- 
tratur Paſch. vel Michaelis 9 Will. 35 B R. 
Rot. 178. 


N an Afton of Aſſault and Battery, and kalle Impꝛi⸗ 355 144. 200, 263, 
laument, brought againſt the Defendants who were : Dau, 59, b. % 


Cenſors of the College of Phyſicians, and againſt Cole Action againtt the 
thcir Officer who ſerven their Warrant, &c. Cenſors of the Col- 


The Dcfendants plead as to the Battery & totum reſi- fe e ay pany 
duum tranſgreſſionis prædict', præter the falſe Impziſonment, mimment ' pro male 
J2ot guilty: and as to the Impzilonment they juſtify by“ 8004. 
Cirtte of their Charter confirmed by Ad of Parliament, 
and by the Statute 14 H. S. by which they have Power to 
fine and impziſon pro non bene utendo facultate medicinæ; 
then they let kozth, that the Plaintifk at ſuch a Time and 
Place had adminiſtered unwholſome Medicines to A. B. and 


fo juſtify the Taking and Impziſoning pro mala praxi, &c. 
Rrr 2 There 
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cwerable fo2 himſelf; but fo2 a Nonfeaſance ſeveral Perſons. 
cannot be charged with an Afﬀion. | 

In the Cales of Carriers and Inn-keepers there is a 
general Cindertaking, and they have it in their Power 
to ſectire themſelves; but 'tis not ſo in this Caſe, fo2 
the Dekendants have no Poſſibility to ſecure themſelves 
{0ainf the Multitude of Servants which are of Neceſſity 
to execute this Office, 

And the Under-Officers, tha' nominated by the Defen- 


dants, pet they are in under the King, to whom they are 


reſponſible and give Security. 
(2.) The Rates fo2 Poſtage are all fired with Reſpeft 


to the Bulk and eight and Galue; and are ſo ſinall 


that it cannot be intended a Præmium ta Warrant the 
ſafe Delivery of all Letters brought into the Otlice; fo? 
Jewels to the Galue of 100001. may be ſent in a Letter, 


the Carriage whereof may not amount to one Shilling ; 


but the Caſe of a Carrier is different, fo2 he may refuſe 
the Carriage of Goods, unleſs paid in Pꝛopoꝛztion to 
their Galue; but the Defendants cannot refuſe any Let⸗ 
8 f9? they muſt take in all which are brought to the 

ffice. | 

(3.) The G2ant is ſuch, that the Defendants have no 
Means to ſecure themſelves againſt the Under-Officers, | 
by taking Security, 8c. becauſe all is to be taken in the 
King's Name, which likewiſc difters this Cafe from that 
of a corT.mon Carrier. 


Beſides, here is no expꝛels Negle# found upon the De⸗ 


kendants, but only that the Letter was delivered to Brees, 


who was nominated by them. 
Peretokoze there was not any valuable Thing ſent by | 


Letter, and the Statute never intended that ſo great a 


Charge ſhould be laid upon the BBoſt⸗maſter. 

Bills of Exchange Differ from theſe Exchequer-Bills, be- 
cauſe he who comes to the Poſieſſion of Exchequer-Bills 
is thereby intitled to the Money, but Bills of Exchange 
muſt be indozſed; and it leems, that the Carriage of Ex- 
chequer-Bills is not within the Duty of this Office, becauſe 


the Statute by which it was ereced mentions only the 


Carriage of Letters and Packets, and not a TWo2d of the 
Carriage of Goods 02 Money; but as fo2 theſe Matters 


any Han may lend them by m be will. 


2 | — Boi 
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Now theſe Exchequer- Bills being eſtabliſhed by Act of 
Parliament, are thereby made current Money koꝛ many 
Purpoſes, and therekoze if they are ſent incloſed in a Let- 
ter, he who ſends them miſt make a ſpecial Contract with 
the Paſter; fo2 the Nature of them is ſuch, that he who 
hath the Polleſſion is intitled to the Money, ſo are as hazar- 
Bot with Relpet to the Care of the Poſt⸗Paſter as ready 

oney. 

'Tis Diſpatch and Expedition which is required of the 
Poſt ; and therekoze tis neceſſary to ride by Night, when, 
if robbed, there can be no Remedy againſt the Hundred ; 
tis true, as ts the Furniſhing thoſe with Hozfes who are 
willing to ride Poſt, tis ſuch a Duty that p2obably an 
Action might lie againſt the Dekendants fo2 their Negleft 


in not p2oviding them; but as to Letters they are only 
Direckos. 


As to the Caſe of a Maſter of a Ship, he is Maſter only 
of one Geſſel, and he may be perſonally pꝛeſent therein, 
and he is upon his own Contra#, and may agree fo2 his 
Præmium in Proportion to his Care and Hazard, which the 
Defendants Cannot o. 

Curia. But by the Opinion of three Judges, J udgment 
was given fo2 the Defendants, againſt the Opinian of 
Holt Chief Ws who held hat the Action would lie. 


Dr. Groenvelt WER Dr. Burnell & al. In- 
tratur Paſch. vel Michaelis 9 Willi. 3. B. K. 
Rot. 178. 


N an Aion of Aſſault and Battery, and falſe Impei⸗ IT 144. 200, 263, 
ſanment, brought againſt the Defendants who were!“ as, 560. 


Cenfors of "the College of Phylicians, and againſt Cole Action againſt the 
their Officer who ſerved their Warrant, &. —— of the Col- 


The Ocfendants plead as to the Battery & totum reſi- £95 of, Phyſicians, 


who juſtify the Com- 
duum tranſgreſſionis prædict', præter the falſe Impziſonment, mimment 7 nls 


Not gui ty; and as to the Jmpziſonment they juſtify by“ 8900: 
Qirtue of their Charter confirmed by Ac ok Parliament, 
and by the Statute 14 H. 8. by which they have Power to 


ſine and impꝛilon pro non bene utendo facultate medicinæ; 


then they let fo2th, that the Plaintiff at ſuch a Time and 
Place had adminiſtered unwholſome Medicines to A. B. and 


fo juſtify the Taking and Impziſoning pro mala praxi, &c. 
RTT 2 There 
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There was a Replication and Demurrer, but the Coun⸗ 
ſel fo2 the Plaintiff did not inſiſt upon the Replication, 
but only on the Plea, which as they argued was inſufficient 
both in Form and Subſtance. 

: Roll. Rep. 176, (I.) In Form, becauſe the Aſſault was not direftly an 

<4 x32.” -. Peres in Body of the Plea. 

Vent 256. (2.) In Subſtance, fo2 that the Defendants have not 
ſct fozth the particular and ſpecitick Matters wherein the 
Mala praxis of the Jlaintiff did conſiſt, which ought to have 
been done, becauſe * tis a Matter which is traverſable, as it 


®* 8 Rep. 121. Was agreed in * Dr. Bonham's Caſe, this being an inferio2 | 


1 Sand. 74. Jurisdiſtian. 

? (3.) Jt was objefed, that the Defendants had erteeden 
their Authozity, becauſe they had both fined and impriſoned 
the Plaintiff; whereas they had only Power to do one 
ok thole Things at their Cleition, but not both; and fo2 
this alſo Dr. Bonham's Caſe was cited. 
(.) The Dekendants have not ſhewn that the IDlaintiff 
was a licenſed Phyſician, and ik not licenſed, they cannot 
cenſure him pro mala praxi, but ought to p2oceed againſt 
him fo2 the Penalty of 5 J. per Month upon the Statutc 
koꝛ praftiſing without a Licenſe. 


fendants. 


 Femtra for the e. On the other Side it was s argued koꝛ the Deken ants 


upon theſc two Points. 


(1.) Whether this Adion would lie againſt them. 
(2.) Whether the Plea was good oz not, 


Cro. Eliz 130. As to the firſt Point it was inſiſted on, that this Action 


F008 T7) would not lie, becauſe the Cenſors of the College of Phy- 
ſicians were in this Caſe as Judges, and what they had done 
„ was as ſuch, and Judges are not to be ſued fo2 any Mat 
1 ters done by them unleſs ex malo animo, and there is no 
Difference between Judges who have a general Juriſdiction, 
and thoſe who have a limited Juriſdiction in this Reſpect, ſo 
long as thoſe inkerioz Judges keep within the ir proper 
Bounds; therekoze ik they Piſtake the Law in a Matter 
within their Convuſance and Jurisdiction, ſuch Miſtake 
tall no moze ſubject them to an Acklon, than it will a ſupe⸗ 
rio: Judge. | 
Ind the Reaſon is to pꝛevent Pultiplicity of Ations, 
which is the Cauſe why an Action would not lie againſt a 


Bro 338 "koi pyhold; and as to that Yatter the Caſcs in the * Yargin 

10. were cited. | | | i 
12 H. 6. 

1 Leon. FE 124, | 5 (2. As 


189. Hutt. 12, 14, Bract. Exception, c. 15. Hardres Rep. Huntingdon 2. Terry. 


Low of a Panos, fo2 not admitting a Ban to his Co- 


— e — 8 — 
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30 As to the ſecond Point it was argued, that the 
Plea was good both in Form and Subſtance, 

Now the Objefion as to the Form was, that there was 
no diret Anſwer to the Aflault; and the Authozity of the 


Caſe of * Wilſon and Dodd was cited, which was an Action * 1 Roll. Rep. 16 


of Aſlault, Battery, Taking and falſe Impriſonment; the De⸗ 
fendont pleaded as to all præter the Aſſault, Taking and 
falſe Impriſonment, Not guilty, and as to the Taking and 
Impriſonment, he pleaded a ſpecial Plea, and ſaid no- 
thing as to the Aſſault; and upon a Demurrer to this 
Jalea Judgment was given againſt the Dekendant, be⸗ 
cauſe he had not anſwered the whole Declaration. 

Tis true, the Autho2ity of that Caſe was not denied, 
but it was ſain, that it was different from the p2eſent 
Caſe ; fo2 there the Dekendant did not undertake any 
May to anſwer the Aſſault; it was not anſwered under 

the Not guiity, neither was it taken in under the Præter, 
ſo that the Atlault Was totally excluded in that Plea; but 
here the Oefendants in their Plea did, in the Commence 
ment thereof undertake to anſwer the Aﬀault ; fo2 tis en- 
tered quoad totum reſiduum tranſgreſſionis predict præter, 
&c. beſides, in the Body ok the Pole a, they Have erpꝛelly 
juſtified the Jmp2iſonment which includes the Aſlault. 

Mert it was argued, that the Plea was good in Sub- 


ſtance, foꝛ it was not neceſſary, 02 indeed reaſonable, to 
ſet forth the Particulars of the Mala praxis, becauſe the 


Defendants have a general Jurisdition over all Phyſick 
within their Bounds ; beſides, ik fuch Particulars were 
let fo2th, this Court cannot judge of the Praxis, whether 


good oz not, becauſe 'tis a particular Science, of which the 


Judges of the Common Law are not required to be conu⸗ 
fant; and if every Drug ſhould be ſet fo2th in the Plea, , 


it would be perplered with Multiplicity; and therekoꝛe a, 
3 Cro. 916. 


general Pleading hath been always allowed. gy 

Belides, the Nature of the Thing is ſuch, that none 
but Phyſicians can judge of it; fo2 that which is good 
JIbyſick fo2 one Perſon may nat be ko fo2 another, accozd.⸗ 


ing to their different Conſtitutions, oz accozding to cer- 


tain Seaſons of the Pear; and therefore it would be very 


impertinent as well as prolix in this Caſe, to ſet fo2th the. 


Perſon's Conſtitution to whom this Phylick was adminiftred 
by the Plaintiff, 02 the Oiſtemper o2 Scaſon of the Year, 
as well as all the compound Duigs, &c. of the Pack 
adminiſtered, | 

After- 


20 H. 6. 31. b. 


4 : 
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Afterwards in 'Irinity-'Term anno 12 Willi. Judgment | 
was given fo2 the Dekendants. 

Ind per Holt Chief Juſtice, who delivered the Opinion of 
the Court, The Plea is good, becauſe the Dekendants have 
thereby ſuficiently ſhewed their Authozity aver the Perſon 
of the Plaintiff, and they have ſhewed the Fat for which 

1185 5 that Pain de was puniſhed to be within their Jurisdiction as Cen- 
Dr Borland Caſe, ſors, Which Fatt is not traverſable in this collateral 
tis not Law, but on- Aion, becaule the Cenſors are made Judges to hear and 


| 2 Opinion deli determine; and therefo2e they are not liable to an Action 


ſolution. for what they do by Virtue of their judicial Power; and he 
4 laid it down koz a Sꝛound, that wherever a Statute gives 


ad power ta ſine and impziſon, the Perſons to whom ſuch 
15 Bey! a . Power is giben are | Judges 'of Recod, and their Court 
27 Ait, p 8 is a Court ok Recozd. 

8 In Dr. Bonbam's Caſe they imp2iſoned him fo? pꝛackiling 
J9hyſick without a Licenſe, which they could not do, fo? 
in {uch Cate they have no Power by the Statute to com- 
mit, but they ought to fue for the Penalty of Five Pounds 
per Month, qui tam, &c. but in this Caſe of mala praxis 
they have än undoubten Power to commit. 

Cis true, no CUrit.of Erro2 will lie upon this Judg⸗ 

ment, becauſe tis a Court inſtituted de novo, and by the 

Inſtitution they are not bound up to the Foꝛmalities of 

_ other Courts, (viz.) they are not bound to d2aw up their 

Judgments with Ideo conlideratum, &c. but tis ſufficient 

[02 them to ſhew the Tonvicion in other WiI9ns, 

And pet the Party thus conviifed is not without Re- 

medy, fo2 he may remove this Canvittion by the Tenſo2s 

1 os 439. into B. R. where it may be quaſhed fo2 Jnivufficiency, and 

= this may be done by Certiorari to any new conſtituted 
Cotirt 02 Turisdifion of Recg2d, becauſe B. R. hath a 

J-ower tg keep ar! limited Jurisdidions within their proper 

Wunde. | 

Zut if the 1aintiff had not a Remedy in any other 

Court, it voth not kollow from thence, that the Fai upon 

which this Conviſtion is grounded chauld be traverſable in 

a collateral Afton, becauſe the Power which the Cenſors 

have is given to them by Statute, by which they arc (as it 

were) a Jury to try the Fax, whether the Praxis is $3990. 

02 not; and if a Jury find contrary ta Evidence, yet no 


Action lies againſt them, becauſe they are on their 'Oaths; 


therefoze what they find cannot be traverſed. 


5 ann 
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Ind laſtly, Ik the Mala praxis was traverſable, yet this 

Plea is ſufficient, becauſe tis not neceſſary to ſet fo2th 
the Particulars of the Medicines, fo2 this Court can 
inake no Judgment, whether they were wholſoine, oz not; 
and the Ocfendants have alledged, that the Medicines ad- 
miniſtred by the Plaintiff were unwhoiſome. 
And as to the Objetion concerning the Aſſault, he ſaid, 
that was included in the tot. reſiduum tranſereſſionis, and 
anſwered by the Juftification of the Taking and Impꝛi⸗ 
 fonment, | 


Judgment koꝛ the Dekendants. 
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1 Salk; 260. S8. C. 


forcible Entry, Reſti- 
tution muſt be a- 


Wded forthwith. Mog any Thing farther done fo2 three Pears now paſt. 


D E 


Term. Sanct. Trin. 


Anno 11 Willielmi 3. in B. R. 


The King verſus Harris. 


ARRIS was found guilty of a forcible Entry 
upon an Inquiſition taken before Juſtices of the 
Peace, according to the Statute 8 H. 6. but no 
Reftitution was awarded upon this Convittion, 


5 Mod. 443-9. C. 


Where a Man is 
found guilty of a 


i Ventris 265. In which Time Harris bzought an Acton about the 
derb ccc fame Matter, and had a Uerdit, and till continued in 
Dyer 141. pl. 4 3 Poſſeſſion after the Convittion to this Time : And now 


riot 256. after thꝛee Pears, and after the Pzoceedings as *foze- 
8 ſaid, the Juſtices coram quibus, &c. awarded Reftitution 


800 119. b. 120. b. upon the ſaid Convittion, and Harris was put out of 


2 Brownl. 266. 
„ 


2 Inſt. 70 Thereupon he pꝛotured the Convittion, Kc. to be re⸗ 


Bro. Faux Impr. 32. moved into B. R. by Certiorari, and ſeveral Dbjefions 


Dette 16. Execution, nere made to the Fon of it, but they were all over⸗ruled; 


145.7 


8 H. 6. c. 9. and then it was inſiſted on, that this Award of Reftitu- 


tion, ſo long after the Convitton, was illegal and void; 
26 H, 6. fo2 that a p2eſent Remedy was intended by the * Statute, 


therekoze the Reſtitution ought to follow 235 Tonvittion in 
convenient Time. 


So 


„ 
\ 
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So upon the Statute 15 Richard: 3. i a Man is con⸗ 
vitted of a forcible Entry oz Detainer, upon Uiew of a 
Juſtice of Peace, he ought to commit the Perſon fo2th- 
with, oz not at all; koz if ſo long a Delay ſhould be al- 


lowed as three Years, no Purchaſer could be ſafe in his 


_ Poſſeſſion, who had purchaſed the Lands bona fide, be- 


tween the Conviftion and the Reſtitution ; and the whole 
Court being of that Opinion, 


Reſtitution of the JÞoffeflion was awarded to Harris 


c * 
* . - 


LE 8 


D E 


Term. Sanct. Mich. 


Anno 11 Willielmi 3. B. R. 


pliſſe werſus Smith. Die Vane 10  Novemb. 
1699. 


To fay of a Widow, | Rule was obtained to ſhew Cauſe why a Prohibi. 
_ bag rear tion ſhould not go to the Eccleſiaſtical Court to 


Defamation. _ ffay a Sulit there by Smith, a Widow, Agaiuſt 
Pliſſe, fo2 theſe Uo2ds : 
. She was never married, and never had a Husband, 
(and what is her hopeful Son) innuendo, that ſhe was a 
Whore. 
1 Show. 337. And upon Debate the Rule was diſcharged, fo2 the 


Court was clear in Dpinton, that theſe Ccioꝛds were a 
Spirttual Defamation, 


Harpur verſus Davy. 


Where a new Trial 
was granted, 


SSUMPSIT, &c. upon Non Aſſumpſi t pleaded, the 

Plaintiff had a Cerdif, and afterwards, upon a 
Motion, the Defendant obtained a Rule fo2 a new Trial 
upon Payment of Coſts, and bzinging the Damages into 
Court which were found in the fozmer Erial; which was 


I done 
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hone uCCO?DILNgATY, and the Rule was to try the came 
Iſſue, &c. 

Now the Plea-Roil of that Ackion was of Faſter- 
Term Anno 11. and by the Memorandum it appeared, 
that the Bill was erhibited in Hillary-Term before; ànd 
Upon the Rule fo? a new Trial, the Plaintiff did not pꝛo⸗ 


cecn upon the fame Roll, but made up a new Plea⸗Koll as 


of this preſent Michaelmas-Term, and a Memorandum of a 
Bill crhivited in Trinity-Jerm laſt paſt; and hereupon a 
Trial was had, and the Hlaintift had another Gerditt, 
but upon a Motion it was ſet aſide fo2 Jrreqularity, bc- 
cauſe this was another Cauſe, as it now appeared to be, 


and the Plaintiff Had not purſued the Rule of Court fo2 a 
new Trial, which was to try the ſame Iſſue which was tr icd 


beiore in Is hrſt Action. 


And in this Cale, that between * Dubartine and Chan- * 
cellour was cited, which was an Action of Treſpaſo, Quare p, 
uxorem abduxit cum bonis viri, &c. 

The Dekenda me pleaded in Abatement only fo2 Delay 
and upon a Demuͤrrer to the Plea there was Judi Went 
that the Dekenda nt ſhould antwer over; whereupon he 
pleaded the general Iſſue, and there was a Uerdit againſt 


him, but it was let afide to2 Irregularity, becauſe in the 


Necozd BY Niti prius, the Jolotntiff had omitted all the 
Wioccedings an the Plca in Abatement, and made it um 


6% if there had been no ſüch Plea, but only the gencral 
TREE os ; 


The Cafe of Abingdon Tocn. 


es 3909. 


| Mandanrs was Dircacd to the Mayor, Bailiffs, and = Salk.431 43 2.8.C 


all the capital SUrgeſtes (except John Selwood and 


''he Court cannot re- 
fuſe the Return of: 


John Spinage) fetting forth that vy their Charter at tuch a an, by a 


certain Day, the Commonatry are pearlp to choofe two. 
out of the capital Burgeſles, and to woſent them to the 


Mlayor, becauſe he 13 
the principal Office- 
whom tis directed, 


Mayor, Bailifis ane the REft BY the capital Burgeſſes, and valk 649, 701. 


they ore ta cſect ane of thole tuo thus preſented, &c. to d 


be Days? ak the Town fo? the Pear enſuing, 

That $Sclwood and Spinage being two of the capital 
agel Were eleſted and pꝛelenten by the Commonal⸗ 
ty, and that the Mapoz, Bailiffs and the Reſt of the 

copitat Burgeſſes rekuſed to pꝛaceed to the Election of a 
8 2 apo 


Comb:-41, 213. 


Mod. 133 


> — Af | et * - $a 
* * by 
— 7 4 
— e _ 
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Salk "$45, 429. 
3 Mod. 72 118. 
J 4 Mod. 233. 


: Mod. 432. 


2 Show. 68, 475. 


2 Saund. 289. 


Hayo2 out of thoſe Two fo2 the nert Pear; and 
the Writ was to command them to go to the E⸗ 


leition of a Yayo? out of thoſe two Perſons thus pre 
ſented. 


C©his Writ being delivered ta the Mayor in Poſſeſion, 
be upon the Receipt thereok ſummoned the Bailiffs and 
capital Burgeſſes to an Aſſembly, who appearing upon the 
Summons, the Majozity of them were fo2 making a new 
es of a Yayo? accozding to the Command of the 

But the Mayor in Poſſeftion (being of another Par- 
ty) diſagrecd to it, and fozthwith diſmiſſed the Aſem- | 
bly; and afterwards he made this Return to the Crit, 
(Vz.) That thoſe two Perſons pꝛelented to him in Oꝛder 
to chooſe one of them koz Mayoꝛz, &c. were not qualified 
fo2 that Office, not having received the Sacrament in 
due Time N to the Cozpozation Ut made Anno 
13 Car. 2. g. 2. C1 

And now the Court was moved in Behalk of the Majo 


rity of the Bailiffs and Burgeſlcs, &c. to ftay the Filing 


this Return, becauſe made againſt the Uotcs of the $5a- 


jozity of thoſe unto whom the Tirit was directed; and 
that the PMapoꝛ might ſhew Cauſe why an Attachment 


ſhould not go againſt him fo? this Pꝛactice, and accozingly 


a Rule was made fo2 him to ſhew Caule, &c. upon the 


whole Matter. 
And afterwards it was debated ſeveral Times upon 
this ſingle Point, whether the Return offered by the 


Mayo? might be ſtayed, oꝛ whether the Court were bound 


to receive it, notwithſtanding the Pꝛactile as aforeſaid, 


and at laͤſt the Court came to the kollowing Belolu' 


tion. 

ff. That they could not refuſe the Mayor's Return, be- 
cauſe he is the principal Officer to whom the Writ was direct- 
ed, and to whom the Writ was actually delivered, and all 


5 that the Court could do Was to compel a Return to 8 made to 


Dyer 182. 


the Writ. 


And ik the ayoꝛ had made any Return contrary to 


the Ciotes of the Wajozity concerned, it was at his Be⸗ 


ril, and that the Way to puniſh him was by Inkonmation 
in B. R. and therefoze the Rule ſupra was diſcharged, 


and the Bayo?'s Return was filed; but upon Debate it 


was heid to be no good Return. 


5 5 Where- 
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berexpon in Falter: Term 12 Willi. the Counſel fo2 
the Mays? took an Exception againſt this Writ of Man- 
damis which was, that it was ill direfed, becauſe it was 
not to the whole Body politick by its cozpozate J2ame, 
noz to any Perſons natural by their p2oper Names, but 
to the Mayo, Bailiffs, and all the * capital Burgeſſes ex- Nato; They were 
cept Two; and Sir Thomas Holt's Caſe on a Mandamus ivporated by the 


was cited, which was to the ſame Town, but quathe fo2 tn. aud Pegel. 


this very Reaſon. T. Jones 52. and not capita! Bur: 
But this Court denied that Caſe to be Law, ſo that it * 
was moſt pꝛoper the Tarit ſhould be directed only to thoſe 


who are bound to obey it; wherekoze a peremptozy Manda- 
mus was granted. 


The King verſus Chandler. 


HE Dekendant being convicted upon the T Statute + 3: Will. c. 10. 
fo? killing Decr in the King's Chaſe called Enfeld- t 378 8. 2 
Cliaſe, this Conviſtion was removed hy Certiorari into B. R. : 1 pl. 6. 
and the following Exceptions were taken to it. Severn Exceptions 
(J.) Foz that the Fact was not laid to be done upon any a e Deca. 
certain Day, but gencrally that the Dekendant did between ing. 25 
ſuch Days hunt and kill fo many Deer, whereas he ought to ho 1 
let forth the certain Day. 1 53 . 
(2.) It was laid ro be done without the Content of the 4 An 406. 
| King PrOpr ietar damarum, &c. but did not lay tung 
proprictar ſo as to fir it at the Time ok killing the 
Deer. 
.) It was [aid £6 be done without the aut! hozity of any « Salk. 112, 305 
Perſon intruſted with the Keeping the Deer at the Lime lk 981. 
when they were killed; whereas tis poſüble that the De⸗ 2 
fendant might have Authmity from ſome J2cefon intruſted 
with the Keeping, &c. at that Time when the Au rhority Was 
given, but not intruſted, &c. at the Time of the Kil- 
ling; and if ſa, the Defendant is erculable e, unleſs he had 
Notice when the Truſt was determined. 
(4.) It doth not appear, that any Summons was awarded 
againſt the Defendant, 02 that he was brought in by any 
lawful Pꝛocels. 
(5.) The Judgment is infozmal, being ſhozt of what is 
required by the Statute; for here is no conditional Judg- 
ment of ſetting the Defendant on the Pillory, ft, &c. 


WLut 


coz © Term. 8. Mich. II 1 Will. 3 B. R. 
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But as to this Matter it was anſwered, that this con- 
ditional Part ought not to be added, and ko: that the 
"7 And, 138 cue's Cale in the“ Margin was cited, which was upon the 
wh Statute 23 Eliz. cap. 1. as a Caſe in Boint. 
(6.) It did not appear that the Juſtices of Peace coram 
(Quibus, &c. did give Judgment upon Evidence of Tlit⸗ 
ncſies, 02 upon Contciion of the Party, for tis Quia vi- 
ſis, &c. omnibus præmiſſis, &c. conſtat to the Juſtices, that 
the £ £cfendant eſt culpabilis; ſo fo2 any Thing appearing 
to the contrary, it may be partly upon Evidence, and 
partly upon Confeſſion; which ought not to be. 
ihe King . Speed. AND in ſome ſhozt Time atterwards another Convition 
e was returned upon one Speed fo2 killing one Deer in the 
ſaine Chaſe, and the ſame Countel took Exceptions ta 
this Conviction. 

(J.) Foz that it was too generally laid in the Circum: 
ſtance of Killing, fo2 it was only ſain unam damam, Anglice 
a Fallow Decr, not laying whether Buck, Doc, 02 Fawn; 
and tis quod ilette occidit, without chewing how, ( viz.) 

whether by Gun, Arrow, Net, G. 

(2.) It did not appear that the Titneſs gave Evidence 
7 ace to Face, 5 as the Dekendant might have an z Oppoztu⸗ 
nity to croſs-cramine him. 


(3.) Che J ac is laid to be done ſine conſenſu proprictar” 
QC. without le pip vel alicujus eorum.  - 

(4) 'Tis ſaid, that the Ocfendant was convixed upon 
the Evidence of ch a Onr, eredibilis teſtis, in ca parte, 
wh en it chu be in hac parte. 

00. 41, 42. 165 ) The Fat is not laid to be dane contra pacem Re- 
. ; which ought to be in all Convifilons upon forcible En- 
ie bekoze TUNES of I” Tat Ce. N 
Nota; W Tonvicttons depended till ae enn 
Anno 12 Will, and then they were both ahrmed. 
The cation which emed to be of moſt eight. 
Was the fit, which was made in Chandlers Cafe, (viz. 
That the Fat was not laid to be done on any certain 
Day, &c. to which if was ankwered, that all Inkozmations 
in the Ercheguer were in this Fam; and levrral Bie- 
cedents were cited in this Polut, which map be leen in 
+ Raitt. Ent. 410. the FHornin, | 5 


Hern's Pleader 50%, 


508, 549. Winch Ent. 547, 547. Thompſon Ent 92. Brown formula placitandi 50, 250, 251, 252, 
260; \ idian Ent. 186. Coke Ent. 158. X 


{3 
1— 
— 
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And it was held per Curiam, that the Manner of the 
Killing need not be ſhewn ſpecially, and that it was not 
neceſſary to lay it to be contra pacem; and that there needs 
no kozmal Judgment upon this Convition, with an Ideo 


conſideratum eſt, but that 'tis ſufficient to ſay, Ideo con- 
victus eſt, 02 Ideo forisfaciet, &c. 


Nota; Theſe were the firſt Caſes of Controverſy upon 


any Convittion on the laſt Statute againft Deer⸗ſtealing. 
See poltea the ſame Cale 508. ing 


The King werſus The Town of Hertford. » Salk. 474, 476. 
| Ei | .. | 


| TPON a Motion Leave was given to file an Jnfo2- Information ſhall no 


mation in Nature of a Quo Warranto againſt the 


be filed in the Crown- 
Office before the In- 


Cozpozation of Hertford, fo2 affuming a Right to make former gives Security = 


Freemen of Fozeigners to the Town and Coppozation, 
The firſt Pꝛocels out of the Crown-Office was a Venire 


to anſwer the Colts, 
if the Defendant is 
acquitted. | 


facias in Mature of a Summons, which was made return- Salk. ;5, 374- 


able in Eaſter-Term Anno 11 Will. 3. upon which a Di- 
ſtringas iſſued, returnable Cro. Trin. and upon that Return 


a ſecond Diſtringas was made returnable in fifteen Days in 


the ſame Trinity-Term, and upon the Return thereof a 
third Diſtringas was made Teſte in that Term, and re- 


turnable in this pzeſent Michaclmas-Term Anno 11 Will. 3. 


And now it was moved in Behalf of the Coppozation, 


that theſe two laſt Diſtringas's might be diſcharged fo2 Ir⸗ 


regularity, fo2 that the J2oceſs in theſe Caſes are to be 
returnable de Termino in Terminum, and not quicker; but 


that in Trinity-Term there iſſued two Diſtringas's, which 


ounht not to be. 5 

This Matter being referred to Sir Sam. Aſtry, the Ma⸗ 

ſter of the Crown⸗Office, he repozted that the Pꝛoceedings 
were regular, and that no moze than fifteen Days is re- 

quired to be between the Teſte and Return of theſe Proceſſes; 


but it was till infiſted fo2 the Cozpozation, that there were 


above koꝛty Pꝛecedents in the Office in ſuch Inkozmations 
againſt Cozpozations, where all the Pꝛocels was made de 


'Termino in Terminum. | 


But Holt Chief Juſtice anſwered, That Crown-Oftice 
 wozk was like Church-wozk, very flow in its Pzogrelſs, it 


being uſual fo2 the Clerks to make all ſuch Pꝛoceſs out 


together, and of the lame Teſte and Return from Term 
to Term; but no Law requires that it ſhould be ſo. 


- Where- 


504 "Tem, 8. Mich. II Will z B. . . 


Uherekoze the Pꝛolecutoꝛs moved fo? a ſpecial Rule to 
eſtreat the Iſſues upon theſe Pꝛoceſſas, but no ſuch Rule 
was made, but the Iſſues were left to be eſtreated in due 
Tine, accozding to the Courſe of the Court. 

And in Eaſter-Term kollowing, Anno 12 Will. 3. it 
was moved again fo2 the Cozpozation to quaſh all the 
132oceſs that had been againſt them, becauſe the Inkozmer 
had not given Security in the Crown-Dffice fo2 the Coſts 

in Cale ok Acquittal ok the Defendants, accoꝛding to the 
{x , Will 3.c.18. Statute Anno 4 & 5 Will. 3. By which tis enacted, that the 
Clerk of the Crown-Office ſhall not receive or file any Infor- 
mation for Treſpaſs, or other Miſdemeanor, or iſſue any Pro- 
cels thereon, before he ſhall have taken, Oc. a Recognizance 
trom the Informer in the Penalty of 20 to proſecute with 
Effect; and that if the Defendant ſhall appear and plead to 
flue, and upon a Trial the Defendant ſhall have a Verdict, 
the Court ſhall award him Coſts, &c. 
But it was inſiſted, that Informations in Nature of 
a Quo Warranto (as this was) were not within that Sta⸗ 
tute, f9? that ertended only to Info2mations foz Trel⸗ 
paſſes, &c. 
Sed per Curiam, Every Tnfozmation, which in its Na- 
ture may be veratious, is within the Purview of that Sta- 
tute, and fo? that Reaſon Security ought to have been gi- 
ven bekoze any Pyoceſs had iſſued; and fo all the Jrocels 
in this Cale was quathed by Rule of Court. 


Salk. 376. 


Alanſon 18 | . 


5 Med. 449.S. C. W HE Plaintiff moved fo2 a Pꝛohibition to the Court 
alk. 625-5. 4+ 1 ok Durham, becauſe ſhe was cited by their Pꝛocels 
where the Plaintiff on a Sunday, in a Cauſe of Incontinencp with the Earl of 
was: Cited on Suns Arg. who had deſerted his Wife, and lived with the Plain- 
wy Ih 6:0. tiff in Adultery. 
1 Sid. 168. Che Suggeſtion fo? this Prohibition was founded on 
Agel +5 7 * . the * Statute 29 Car. 2. by which tis enacted, that no Perſon 
on the Lord's Day ſhall ſerve any Proceſs (except i in Caſes of 
Treaſon, Felony, or Breach of the Peace) but ſuch Service 
ſhall be void, Cc. 
J2ow it appeared by the Return of the Apparltor upon 
the . that he ſerved it on a Sunday; the Court ad⸗ 


Journen 
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journed this Matter till the laſt Day of this Term, and 
then the Pꝛohibition was denſed; 


The Biſhop of Salisbury & al' verſus Phillips. 
Intratur Mich. 11 Will. 3. B. R. Rot. 377. 


Uare Impedit bzought by Phillips againſt the Biſhop 1 Satk. 43. 5. C. 
A of Salisbur y ann Berrow, | fo! hindering him to pꝛe⸗ 3 * 
bent, &c. to the Church of Stanton Fitzwarren in the Partition by n Deed 
County of Wilts; 5 5 5 5 | of Covenant between 
Aker ſome ſpecial Pleadings in the Court of Common 2 Sk. 
Pleas, where this Aﬀion was bzought, there was a Uer- Lutv. 1084 1120. 
dict and Judgment againſt the Biſhop, and thereupon he * Mod. / 
brought a Writ of Erro2 in B. K. The Title in the De- 
claration was thus laid: 5 | 
l. That John and Richard Organ were ſeiſed in Fee of 
the Advowlon in G2ofs, and being thus jointly feiſed, 
they by Indenture dated 26 Junii Anno 13 Jac. and made 
between themſelves concluſerunt & agreaverunt inter ſe, 
that from thencekozth they would be ſeiled in Common, 
and not jointly of the faid Advowſon of this Church, 

(viz.) That the ſaid Richard Organ ſhauld ſtand and be 

ſeiſed, and have and enjoy one Moiety of the ſaid Advow⸗ 

ſon to him and his Heirs; and that the ſaid John Or. 

gan ſhould ſtand and be ſeiſed, and have and injoy the 

other Moiety, &c. to him and his Heirs, and that they 

and their ſeveral Þeirs, as often as the (aid Church ſhould 

become vacant, ſhould ſeverally pꝛeſent by their ſeveral 

'Curns, alternis vicibus modo & forma ſequen. (viz.) That 

Richard Organ and his Þeirs ſhould pꝛeſent fo2 the firſt 

Turn, and John Organ and his ÞÞcirs fo2 the ſecond Turn, 

and ſo alternis vicibus as often as the Church ſhould be- 

come vacant. - . 5 
That afterwards Richard Organ pꝛeſented in his Turn 

one John Woodbridge, and after the Death of Wood- 

bridge, John Organ in his Turn pꝛeſented Thomas Hotch- 

kis; and afterwards Richard died, and John Organ ſurvt- 

ved, and that Richard's Moiety deſcended to his Brother, 

who granted the Advowſon to Richard Hippeſly, from 

whom it deſcended to John Hippeſly his Brother, who 

granted the next Avoidance to William Phillips the 

Plaintiff's Teſtatoz, in whoſe Life-time the Church be- 
. dame 


—_— 
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came void by the Death ok Hotchkis, and fo2 that Reaſon 
it belonged to the ſaid Teſtatoz to p2eſent, &c. and that 
the Defendants ipſum injuſte impediverunt, and that the 
Teſtatoz died whilſt the Church was void, having made 
wn” as Crecuto?, & ea ratione it belonged to him to 
preſent. 
d. 3. 8. b. Now it was inſiſted vn fo? Erroz, that the JAaintiff 
<0. Lit. 164. b. Had no Title, even by his own Shewing, becauſe the Join- 
tenancy was not ſevered by this Indenture of Agreement made 
between Richard and John Organ, fo2 that the Operation 
of that Deed was only by Way of Covenant, and the Jn- 
heritance of the Advowſon remained intire, as bekoze, fo2 
Jointenants cannot grant to one another, tho' they may re- 
icaſe ; but this Deed could not operate by Tay of Releaſe, 
becauſe then they muſt be croſs Releaſes, and both at one 
Fey Inſtant of Time. 
TS. But ik it. ſhould be admitted, that akter this Indenture 
et 19% Richard and John Organ were Tenants in Common, pet the 
Law would be againſt the Plaintiff, becauſe Tenants in 
Common mult join in their Preſentation, and one Tenant 
in Common alone cannot grant the next Avoidance. 
So that quacunq; via data the Plaintiff hath no Title, 
fo2 it appears by his own Declaration, that John ſurvi- 
bed Richard Organ, under whom he makes his Title; and 
* 2 Mod. 9). the Caſe of * Croſſman and Churchill was cited as an Au⸗ 
thozity in Point. 5 
11 H. 4. 3. Sed per Curiam; This is a good Partition of the Inheri- 
8 996, 89 tance ok this Advowſon, fo2 by this Agreement a ſeparate 
F. N. B. 62. D. Intereſt is veſted in each of the Organs to pꝛeſent by 
Init. 36. Turns; and being executed on both Sides, the Inheri⸗ 
tance is therev ſevered. 


Child werſus Harvey. 


1 Salk. 48. S. C. OVED to amend the Reco2d of Niſi 1 prius in the 
ee Jurata and Diſtringas, to make them agree with the 


the Day in Bank, Plea-Roll; the Miſtake was thus, (viz.) Jt was in Iſſue | 
tis not amendable. in B. R. ok laſt Trinity-Term, in an Afton laid in Middle- 


ron 47:4": 49-55: ſex, to-be tried befoze the Chief Juſtice at Weſtminſter, and 
2 Cro. 353. the Day in Bank in the Jurata and Diſtringas, was a die 
2 0 Sanctæ Trinitatis, when it ſhould have been a die Sancti Mi- 
t Cro. 591.1 cChaelis in tres ſeptimanas Niſi ke CCC» 

6 Mod. 164, 276. | pe nn Now 
2 Roll. Rep. 152. | 


ob. 310, 5 Mod. 242, 599. Comb. 393. 3 Bull: $11; 1 K. 275, 258 
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No Tres Trin. which was the Day in Bank, happened 
to be on the 26th Day of June, vel coram Tohanne Holt, 


Kc. ſi prius venerit 27th of June, ſo that the Day of Nit 
prius was after the Oay in Bank, when it ought to have 

been befo2e. 

_ The Plaintiff had a Gerdi. but it was let aſide, fo? 

this was not amendable, and if ſo, then the Chick Juſtice 
had no Authozity to try the Cauſe, 


Argent verſus Sir Marmaduke Darrell. a 648. 


JN a Trial at Bar in Ejectment, the Plaintiff had g New Trial 75 oy 

Uerdit contrary to the Opinion of the whole Court; 6 
and therefoze the Dekendant moved fo2 a new Trial. 2 Silk. 650. 
But per Curiam, a new Trial was denied, and it was 8 
lald down fo2 a Rule, that after a Trial at Bar, no new e Mod. 18, 22 505. 
Trial ſhall be granted in any Caſe, unleſs it appeareth 


that there hath been ſome Coꝛruption 02 isdemeano? in 
= J UCP. 


Ttt%Y DE 


dee antea 501. 


The Method of Pro- 
ceedingsagainſt Deer- 
teaſers 


Salk. 378. 8 
5 XIod. 446. 
3 Danv. 305. pl. 6. 


Falk. 150,369. 


erm. Sanct. Hill. 


Anno 11 Willielmi 3. B. R. 


The King verſus Chandler. Antea 501. 


HANDI FR was committed by a Juſtice gf 

Peacc upon a Convittion grounded on the Sta- 
tute 3 & 4 Will. cap. 10. made againſt Deer— 

ſtealing, and being bzought up into B. R. by Ha- 
hays Corpus in Hillary-Term 11 Will. the Court was ma⸗ 
vcd, that he might be diſcharged, fo2 that the Commit⸗ 
ment was illegal foz the Reatons kollowing. 

(J.) Becauſe the Method intended by this Statute was 
not purſued; fo2 the Tarrant ta diſtrain was directed to 
all Conſtables generally; now upon ſuch Direction to them 
by Name of their Office, a Warrant cannot be executed by 


any Conſtable out of the Pꝛecincts of his own Partth, koꝛ 


he is a Conftable no where elſe. 

Now upon this Warrant, the Conſtable of Southmims 
hath made a Return, that the Drkendant had nothing in 
Hadley whereby he might be diſtrained, oz elſewhere: 
Ghereas Hadley 15 another Pariſh, where the Conſtable ak 
Southmims hath nothing to do; therekoze ſuch a Return of 
a Patter out of his Pꝛecinſt was not ſufficient whereon ta 
ground a Warrant of Commitment, 

(2.) If the firfi Tarrant to diſtrain had been founal, pet 
the Return upon the Habeas Corpus is ill, fo2 there is only 
a Kceital of the firſt Cdarrant made in the Warrant of 


Commitment, but no Becoꝛd thereof certified as it oug! Joy 


5 | | & 
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& per Curiam, fo2 theſe Reaſons the Commitment 18 
void. 


Et per Holt Chief ſuſtice, the Pethod of Pꝛolecutian 


upon this Statute muſt be thus: 
l. The Perſon convicted, if pꝛelent, may be detained in 


Cuſtody fo2 two Days, in which Time the Juſtice ought 


by Warrants, &c. at his Dilcretian, to make what In. 
quiry he can, fo as to inkoꝛm and fatisry himſelf whether 
the Penalty may be levied by Oiſtreſs, 


And if he finds that there is nothing to diſtrain, then 


he muſt make a Becozd thereof by Way of Adjudication, 
( iz.) That it appearing to him the Party hath not any Goods 
by which the Penalty may be levied by Diſtreſs ; therefore in 
Purtuance of that Statute, he doth award him to Priſon (at 
the End of two Days, but not befoze). . 

If the Perton is abſent when convicted, then the Juſtice 
mult make a Warrant to diſtrain; and if there is nothing 


upon Which a Diltreſs may be made, then aſter two Days 


he muſt make a Record thereof 27 /zpra, and then iſſue out 


his Warrant of Commitment; wherefoze Chandler was dil⸗ 


charged. ; OE 
Nota; Theſe UMarrants to diſtrain and commit, were 


made by the Betozder of London, who convicted the De- 


: fendant. 


Starke & 4 ver ſus Cheeſman. Intratur Trin. 1 


Will. 3. but adjudged 1 mn Hill. Term 8 


Febr. 1699. 


AS upon a Bill of Exchange dꝛalun by the Deken- Cale upon a Bill af 


xchange ee 


1 Ven , +152 
88 Cheeſwan of Ratcliff, London, which in Truth was F 


dant Chriſtopher Cheeſman in Virginia upon Chriſto- 


1 Danv. 26 pl. 2 


80. 


upon himlelf; and in this Action the Plaintiffs declared, Med: 14 


1692. in quodam loco voc at Virginia in partibus tranſmari- 
nis, fciit, apud I. ondon' in parochia, &c. ſecundum uſum 
mercatorum feciflet tres Billas excambii, all of them of the 
fame Date and Cantents, and directed the laid Pills to 
Chriſtopher C 3 an in Ratclift; and by the lecond of the 
ſaid Bills he requeſten the ſaid Chriſtopher after 20 Days 
Sinht thereof (the firſt and third of the laid Bills not be⸗ 
ing paid) to pap to the Plaintiffs 15 J. fo2 like Ualne re- 
ceived at Virginia. 


Cum- 


that the Detenvant Chriliopher Checſman 10 Junii anno Saat as 


CIO 
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Sid. 160, 306. 


* 2 C10 306. 
Cro. Car. 302. 


Cumque etiam prædict C. C. unto whom the ſaid Bill 
was directed, from the Time of making the ſaid Bills 


uſque & ſuper 23 die Decembris Anno 1699. at Ratcliff a: 


koꝛeſaid, ſeu alibi infra hoc regnum Anglia, non fuit inventus, 
& prædict quindecim libræ in Billa prædicta mentionat' were 
not paid to the JIlaintiffs, per quod prædicto 23 die Decem- 
bris Anno 1699. prædicta {ecunda Billa billarum illarum de- 


bito modo & ſecundum conſuetudinem mercatorum proteſtat 


fuit per quod ſecundum uſum mercatorum the Defendant be⸗ 


came and is chargeabic to pay the Poney to the Jain- 
tiffs, who likewiſe declared upon an Indebitatus aflumptit, 


Quantum meruit and Inſimul computaſlet, and had Judgment 


by Dekault; and upon a Crit of Tnquiry executed intire 
Damages were kound. 

And upon a Motion in Arreſt ok J udgment, it was ob- 
jected againſt the Declaration, fo2 that it was not therein 
averred, that the firſt and third Bill of Exchange was not 
naid, which ought to be averred, becauſe the Bills are 
conditional, (viz.) To pay the ſecond Bill, if the firſt and 


third was not paid. 


To which it was anſwered, That the Allegation that the 


Money in Billa prædicta mentionat' was not paid, did ſup⸗ 


ply the Want of that Averment, becauſe the Sum was 


the ſame in all the Bills. 


(2.) It was objected, That to intitle the Plaintiffs to 


a Proteſt, they had only ſaid, that the Perſon upon 


whom the Bill was drawn Non fuit inventus in ſo long a 
Time, without ſnewing that they had made an Inquiry after 


him. 


To which it was anſwered, That it was accoding to 


the Cuſtom amongſt Merchants, and actoꝛding to the com. 


mon Foꝛm in the like Caſes. 

(3.) It was objeited, That the Plaintiffs had not laid 
in their Declaration, that the Dekendant p2omiſed to pay 
the Poney to them after the Protelt made, 02 that he han 


any Notice of the Pꝛoteſt. 
But it was anſwered, That the Law did raiſe the Promiſe 


upon the Cuſtom of Merchants; and therefo2e it was not 
neceſſary of laying an aiual ÞP2omiſe, and the Caſes in 


the * Margin were cited as Authoꝛities in Point. 


Judgment fo2 the JIlaintiff. 


5 | | Gage 
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Gage verſus Acton. Intratur Hill 8 Will. 3. 
B. R. Kot. 293. Adjuaged Hill. 11 Will 3- 


\ Ction of Debt for Rent upon a Demiſe of Lands by Salk. 325. S. C. 

| Indenture made by the Plaintiff to John Acton, the e 752-ph 13: 
Dekendant's late Pusband, who died Jnteſtate, and the a Condition, Se. 

Afton was b2ought againſt the Defendant Elizabeth Acton, given to a Feme ſole 


as Adminiſtratrix. 1 * 
The Dekendant 43 in Bar, that befoze her Jnter- Obligor. 
marriage with the ſaid John Acton, he by his Uriting N per Holt Ch. 
obligatozy became bound to the laid Elizabeth, whilſt 5 
lole, by the Name of Elizabeth Reynolds, Spinffer, in 
the penal Sum of 2000 l. ſolvend. eidem Elizabethæ 
cum inde poſtea requiſit, eſſet cum conditione predict. 
ſcripto obligatorio ſubſcript. recitando, That whereas a 
Marriage was intended between the ſaid John and Eliza- 
beth, then if the ſaid Elizabeth ſhould happen to ſurvive 
the ſaid John, and he to die before her, then if the ſaid 
John Acton ſhould leave, or if his Heirs, Executors or Aſ- 
ſigns ſhould pay to the laid Elizabeth, her Executors, Ad- 
miniſtrators or Aſſigns, the full Sum of 10007. within one 
Month after the Death of the ſaid John Acton, then the Bond 
to be void. 
That afterwards the Parriage did take Effect, and 
John Acton died Inteſtate, and did not leave to the lald 
Elizabeth the Sum of 10001. o: one Jenny thereok; 
and that ſince his Death the Sum of 10001. oz any 
Part thereof, hath not been paid by the Heirs or Aſſigns 
ok the ſaid John; and that on ſuch a Day, &c. Admini⸗ 
firation of the Goods and Chattels of the ſaid John was 
by ſuch, &c. committed to her; and that afterwards ſeve- 
ral of the Goods, &c. which were her Husband's Goods, 
to the Ualue of 2301. and no moze, came to her Hands, 
which Goods ſhe doth retain in 0 of Satiskackion of 
the Bond afozelald. 


And upon a Demurrer to this Plea, two Points were made, 


1 Debt due for Rent, 
(I.) Whether a Debt due for Rent reſerved upon | Boe > fas fr Rent, 


Demife by Deed was ſuperioz to a Debt on a Bond, be. Bend are i equal 
2 — cauſe Degree. 


* 


8— ad ag a rm 


FIZ 


— 
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1 Cro. 373. 
2 C10. 190;222,07t. 
Sid. 58. 
6. Co. 78, b. 


ee. 136, 


Moor 855. 
Litt. Rep. 32. 
Hetl. 12. 
 Noy 26. 
Hutt. 17, 171. 
r 
Dyer 140. 

1 Roll. 035. 
Yelv. 156. 
Palm. 99. 


cauſe the Rent inues out of the Realty, 02 whether thoſe 
Debts are in equal Degree. 
And as to this Point the Court was unanimous in 


Opinion, that theſe Debts were in equal Degree, and 


that the Law was the fame if the Rent had been re 
1 upon a Parol Leaſe, becaule it iſſues out of the 
calty, 
(2.) The other, which was the chief Point, was, Whe- 


ther the Jntermarriage of the Obligo? with the Obligee 
had extinguiſhed the Debt, o2 not. 


And after ſeveral Arguments at the Bar, the Court con: 
ſiſting of thꝛee Judges gave their Opinions ſeriatim, and 


Could and Turton Juſtices were of Opinion, that the 


Bond was not deſtroyed, 102 the Debt extinguiſhed by the 
Marriage. 

They agreed, that all Contrats and Debts in præſenti, 
tho' they are to be perkozmed 02 paid in futuro, eſpectally 


ik a certain Day ok Payment is pꝛefixed, ſuch are alt 
extinguiſhed by the Intermarriage; nay, if tis upon ſuch 


a Contingency which might pollibly happen during the Co- 


verture. 


But there are ſeveral Things, which upon ſeveral Oc: 
caſions are kept in cuſtodia Legis, to pꝛeſerve a Right, 


and a Suſpenſion of a perſonal Action doth not always 


extinguiſh that Aﬀton. 


Modus & conventio vincunt Legem, and no Fiction of | 


Law ſhall wozk a TUlrong; if a Feme Executrix marrieth 


the Debtoz, yet the Law preſerves the Debt, leſt a 


Dyer 6, 7. 
\!loor 236, $55. 
3 Rep. 134. 


Sir John Needham's 


Caſe, 


Cro. Car.372. Webb 


', Dorcheſter. 


Crong ſhould happen to the Creditors. 
Now in the p2incipal Caſe, this Bond was a Pꝛoviſion 
fo2 the Nike in the Perſonalty, which the Law will pꝛeſerve 


koꝛ her Livelihood, as well as it preſerves her Dower, which 


is in the Realty. 
Where the Debtee t takes the Debtor to be her Hul. 


band, tis reaſonable that the Debt ſhould be extinguiſh⸗ 


ed, becauſe it ſcems to be the Agreement of the Par⸗ 
ties, that it ſhould be lo; but here tis erpzeſly againſt the 
Intent of the Parties, that the Debt ſhould be extin- 


guiſhed, and therefoze the Law will peeſerve it, and not 


work a Wrong, _ 
That there is no Difference in Reaſon between a 
Bond with a Condition before Marriage, and a Promiſe 


02 Covenant before Marriage; and by the Caſes in the 


FO ——— Margin 


j 
7 
k. 
6 
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2 Margin it appears, that a Rideaſt of all £ Demands will „Hob. 156, 216. 
2 Roll. Abr. 407 

not releaſe a Bond with a Condition, upon a Contingency, ; # Cie; 190, 

and not byoken, Litt Rep. 87. 


Futt. 17. 
did. 58, 59. 


But Holt Chief Juſtice was of a contrary Opinion, be⸗ 
cauſe this was in the Caſe of a Bond with a Condition, 
which was Diſtinct from the Bond, and therekoze imme— 
diately upon the Execution of the Bond there was a Debt 
in præſenti, which ſtill exiſts, and the Condition is ſubſc- 
quent to the Bond; and he relied upon + Hoe's Caſe, tog 
make out the Difference between a Covenant, a 122omiſe, 
and a conditional Bond, and a Bond with a Condition 
in Mature of a Defeaſance; fo2 in an Action on this Bond, 
if the Dekendant doth demur, the Plaintiff will have 
Judgment without ſhewing a Breach, = 

Ik this Bond had been given by a Stranger to the Uo: 
man when ſole, the Pusband might have releaſed it by 
the Words of all Debts and Demands ; and this Bond is 
the ſame as if it had been ſingle and a Ockealance by an- 
other Deed, fo2 the Condition thereof is not a Thing 

relealcable, but the Bond, which is a Duty in praſenti ; 
and he agreed the Caſes of 192omiles and Covenants be- 
foze Marriage, but inſiſted that this was different. 

But by the Opinion of the other two Judges the De- 
fendant had Judgment, upon which a Writ of Erro2 was 
bzought in the Exchequer-Chamber ; but the Plaintiff in 
Erroz, perceiving the Court inclined to attirm the Judg- 
ment, did not p2occed. 

Nota; It was ſaid by Holt Chief Jultice, That if an 
Action ſhould be bzought on this Bond, and the Defen- 

dant demur to the Declaration, the Plaintiff ſhall have 
Judgment without ſhewing any Bzeach, but that muſt be 
if the Dekendant pꝛay Oyer of the Bond and Condition, 
and 'tis entered in hec verba, fo2 then the Condition is 
Parccl ok the Oefendant's Declaration, and not of the 
Defendant's JIlea, and then if the Dekendant demur. 
Judgment ſhall be againſt the Plaintiff, if by the Con: 
dition it appears he had no Caule of Action. 


Rep. 89. b. 


Uun | Hillyara 
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Hilyard verſus Jennings. Intratur Trin. 10 
Will. 3. B. R. Adjudged this Hillary-Term. 


„ Will was atteſted H1S was an Iſſue direded out of Chancery to try 


by three Witneſles, 


ODE the Der bh the Calidity of a Will, and the J urv romeny a ſpe- 
was one, he is no cial Uerditt. | 
gore 5 fl. That Thomas Jennings was ſeiſed in Fee of the 
Skin. 41. Lands in Queſtion lying in Somerſetſhire ; and being of 
2 Dany. $42-p-12- the Age of twenty-one Pears he by Will dated 17 April 
1695. (which they found in hxc verba) deviſed the ſaid 
Lands to his Couſin William Hilyard (the now Plaintiff) 
whom he made ſole Erecuto2 thereof. 
They found likewiſe, that the ſain Thomas Jennings 
ſigned, ſealed and publiſhed that Will in the Pꝛelence of 
the ſame William Hilyard, Walter T.ewis and Elizabeth 
Bernard, and no other Perſan, and that thoſe three Wit- 
neſſes did ſubſcribe their Names as Witneſſes to the faid Will, 
and atteſted the ſame in the Prefence of the ſaid Thomas 
Jeunes, the Teſtator. 
* The Queſtion was, Whether this was a good Tilt 
 quoad the Deviie of the Lands to the Plaintiff within 
* 29 Car, 2. cap 3. the * Statute of Frauds, by which 'tis cnafed, that a 
Quill, by which Lands arc deviſed, muſt be ſubſcribed and 
atteffed in the Preſence of the Teſtato? by thre oz four 
credible Witneſſes, 
And upon the firſt Argument the Court was of Opi⸗ 
nion that this Gill was void quoad the Ocviſe of the 
Lands to the Plaintiff, becauſe he being the Perlon to 
whom the Lands were deviſed, cannot by Law be allow⸗ 
ed to be a credible Witneſs to pꝛove the Erccution of the 
Will on his own Behalf; wherefoze with Reſpeit to this 
Deviſe, the Will was atteſted only by two Witneſſes, 
which is not lufficient to anſwer the Statute ; and, 
Judgment was given fo2 the Dekendant. 


A 


{he 


Term. S. Hill. 11 Will 1h 6 


The Caſe of Bridewel Precinct. 


NE who had been an Apprentice fo2 ſeven Pears to a 2 Salk. 486. 8. C 
Maſter of Bridewcl Hoſpital, and being out of his g ExtraparochialPlaces 


may be taxed to con- 


Time, and having received the 101. Charity⸗Monep to: tribute to che Relief 
wards ſetting up his Trade accozding to the Inſtitution of the Poor. 
ok the Hoſpital, removed from thence, and ſet up his Trade . 52 

in Clerkenwel, where he married, and had Childzen; and 2 Mod. 237. 
now being charneg ile to that Pariſh, was by the Ower 4 Mod. 157, 158, 
ok two Juſtices ſeit to the Precinct of Bridewel 25 being 
the Place of his laſt legal Settlement; and it being re⸗ 
cited in the < Oder. that Bridewel was extraparochial, fo? 
that Realon this Oder was quaſhed, becauſe the Sta⸗ 
tutes concerning Settlement. of the 19092 do not ertend to 
extraparochial JAS, but that is Caſus omitlus. 

Sed Holt Chief Juſtice, extraparochial Places may be 
taxed by Tay of Contribution in Ald of a j2ariſh ovet⸗ 
Tha ged with the Booz. | 


8 Jer ſuis King. 


HE Plaintiff having obtained Jt Judgment. in the 8383 8 
t upon the Re- 
02iginal Afton (wherein there was (pecial Bail gi- cognitance agoint 


ven by the Oekendant) b2ought an Action of Debt againſt the Bail, who hac 


rendered the Princi- 
the Bail upon their Recogniſance. wel belure the: Re: 


The Dekendants in this Action of Debt pleaded, that turn of the Latita- 


no Ca. ſa. had iſſued againſt the Octendant in the Digital] agunt him, which | 


Action | Render 1s good, as 


a Render before the 


The Plaintitk replied and ſet fo2th the Ca: ſa. and the Return of the ſecond 
Return thereof ; and thereupon the Defendants (the Bail) 1 8 
demurred. | | 6 Mod. 132. 

And afterwards upon a Motion, the Court being ac: Soc Rep. 367: 
quainted that the Dekendants (the Bail) had rendered the od 3 4 
pꝛincipal Dekendant in Dilcharge of their Recogniſance be- Tro, Jac. 109. 
fore the Keturn of the Latitat, upon which they were ar⸗ Gro, BL; 76 
reſted, and pꝛaping that they mi aht Have the ſame jivilege 1 
in this Action of Debt brought againſt them, as they ſhould 
have, if the Plaintiff had pꝛoceeded againſt them accozding 
to the uſual Courle, by wap of Sci. ta. upon the Recogni- 

{fance. (and not by way of Iition of Debt,) wherein upon 


Vuu 2 MPo⸗ 


, —— ß — — 
Vow CU. CT eee et ee eee os 
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Motion they may render the Bady al any Time before 
the Return Dt the ſecond Sci. fa. 
pon Debate of this Matter, the Court was of Opt 
nion, that kozaſmuch as the Bal (who were Detiendants 
in this Action ok Debt) had rendered the Body of the pun⸗ 
cipal Ocfendant before the Return of the Latitat (in this 
Aion) upon which they were arreſted, the Ball ought ta 
be diſcharged from their Reconifance (92 a Render be- 
foe the Keturn of the Latitat in an Action ok Debt upon 
ſuch a Recogniſance is equivalent ta a Render befo2e the 
Veturnſok the ſecond Sci. fa. when the Plaintiff pꝛoceeds 
that Tap; and accozdingly the Rule was to ſtay the 
Plaintiff from any farther Proceedings in this Acton, 
and ta enter an Exonerctur upon the Bail-Picce, notwith- 


anna 88 Plea, Replication and Demurrer befo2e this 


Bedingham and Kingſton Bouſey Pariſies in 
T7 Suflex. 


5355 A 100? Man by the Omer of two Jt uftices was re: 
conkrnad en an e noved from the Pariſh of St. M. to the Pariſh of 
pea! is final as to King = Bowſey as the Place ot his laſt legal Settlement, 
a ours Pa- from which Oder Kingſton appealed fo the nert ? Quarter 
28 lk. 474,47 5,475, Seſſions, where this Odder was diſcharged. 
492, 524, 527. Akterwards this poo2 Pan went to Bedingham, from 
whence by another oꝛiginal Oder of two J uſtices he was 
again removed to Kingſton Bowtey, which laſt Ozder be- 
ing removed by Certiorari into B. R. it was now moved 
that it might be quaſhed, becauſe upon the Appeal King- 
ſton had been diſcharged, which could not be, ik that had 
been the laſt Place of his lawful Settlement; therefo2c 
it was inſiſted that Kingſton was finally acquitted. 
Sed per Curiam, The Ozder made upon the Appeal is 
final to none but to the contending Pariſhes wha were 
_ Parties to the Appeal, and not to Strangers, oy Beding- 
ham is in this Caſe. 


\ 


Creamer _ 
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Creamer ver ſs Wickett. 


Nan Afton of Battery nd falle Hupriſonment b2ought 5 Abatement 
in B. 2 that there is anot! 


Action d depen din. 9 5 'r 


The Defendant pleaded i In Abatement another Action DC- the fame \ater in 


pending fo2 the ſame Matter in the fame Court. the {ame Court. 

The Plaintiff replied, Quod non habetur aliquod tale e 483 
Recordum & petit quod Recordum illud, &c. inſpiciatur, with⸗ 
out giving Liberty to the Dekendant to rejoin quod habe- 
tur tale Recordum. 

And upon a Demurrer to this Replication the Plaintiff 
had Judgment, becauſe this being a Reco?d of the ſame 
Court in which it was pleaded, the Plaintiff might p2ay, 

that it might be inſpefted by the Court, if any ſuch there : 
was, as 'tis repo2ted in © Þycr, which was the Pꝛecedent * Dyer 227, 228. 

by which the Plaintiffl was guided in this Coſe, 

Ft per Curiam, Upon this Plea the Ptaintif might have Salk. 566. 
pꝛaped Oyer of the Reco2d pleaded, and fo2 Want of 1 . 
might have ſigned Judgment, Which ls the quickeſt © 
thod ot Pioceeving. 


D E 


D E 


Term. Paſchæ 


Anno 12 Willielmi 3. B. R. 


Clay ver ſus Snelgrove. 


9 S dalk. 31. 8. C. 7 
Prohibition to a Suit 
in the Admiralty on 
Suggeſtion, that the 


HE Adniniftrato2 of a aſter of a Ship libelled 
8 for Wages in the Admiralty Court, which were 


due to the ſaid Maſter and his Man; and allo 


pe was made "> foz Honey paid vy the aſter to the Mariners 
2 Danv. 264. p. 16. 92 their Wages, 
cb. 67. And upon a Motion the Queſtion was, whether a Pro- 

woes. , bhibition ſhould go upon the common Suggeſtion, that the 
Salk. 426. Contract was made on Land. 


6 Mod. 26, 238. It was agreed, that if the Mariners had libelled fo? 


Wages no Prohibition ſhould go, but this being fo2 the 


Mages of the Maſter who is not ſhipped as the Mariners 
are upon a general Undertaking of the Maſter; but he 
comes in by a ſpecial Contract by Charter- Party with the 
Owners, and his Remedy fo his Cages is by Action Qs 
Faint the = 
But in this Cale it happened, that the Owner was be- 
vond Sea, and the Counſel fo2 the Adminiſtrator infifted, 
that no PDꝛohibition might go, unleſs ſome ſufficient Per 
fon would appear and put in Bail in an Aﬀion to be 
brought age nt him; otherwiſe this Debt might be loft, 
the Court thought it was reaſonable fo to do; but. after 
wards a Rule was made koz a Prohibition abſolutely with: 
out any Condition. 


Tilney 


Mb 


—— 
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Tilney verſus Norris. Intratur Trin. 9 Will. 3. 
B, N. N T2. 5 


N Action of Covenant was brought againſt the De- S. 309. 8 . 
kendant as Aſſignee of Leſſee for Years, reciting the: . 239. pn. 

Leaſe made to E. G. &c. cujus ſtatus & reſiduum termini An- gsa e for 
norum, &c. devenit (ta the Dekendant) per allignationem . Years, who in Truth 
and the Leſlee having covenanted in this Leaſe to repair, { waar 
the Breach afligned againſt the Defendant was fo2 not re; ted 4. alkene, 2h 
pairing, &c. and in Evidence upon the Trial of the Cauſe d good. 
it appeared, that the Dekendant was only Adminiſtrator | Kl 1 
to the Aſlignee of the Leſſec; and that by Uirtue of ſuch Ero. Jac. 647: 64 
Adminiſtration he entered and was poſſeſſed ; and the 723, 
Pꝛemiſſes being out of Repair, this Aion was bꝛought a- | S. 
gainſt him as Afhgnee, and not as Adminiſtrator. : 

And it was made a Caſe fo? the Opinion of the Court, 
_ Whether this Action was well brought againſt him as Al- Moor 399. 
lignee; f02 ik it was, then he is chargeable de bonis pro- 3 eee 
priis, and not de bonis inteſtati; and it was adjudged fo2 W. Jones 245. 
the Plaintiff, that the Action was well brought againſt the „len 42. 
Defenvant, by the Name of Aſſign ee. „„ 


o 


Style 79. 


: Duke of Ormond verſus Bierly. Intratur Paſ. 
It Will. 3. B. R. Rot. 76. Adjudged Pal. II. 


A won was brought upon a Bond in Replevin to « Suk 99. 
proſecute his Suit with Effect, and alſo to make Re- hat hall be a Pro- 
turn, &c. Eon | | ſecution with Effect. 
The Dekendant pleaded, that E. G. did levy a Plaint 
in Replevin in the Court befoze the Steward ok Wettmin- 
ſter, and that afterwards, and befoze the Suit was de 
termined, (viz.) On ſuch a Day, &c. E. G. died, per quod 
the Suit abated. x 
The ÞPHtatntiff replied, quod bene & verum eſt, that E. G. 
levied ſuch a Plaint againſt the Dekendant, who imme 
Diately afterwards erhibited an English Bill in Erchequer 
againſt the Jalaintiff it that Suit, and by Injunckion hin. 
dered the Proceedings below until ſich a Day, &c. on 
which Day the laid E. G. died, lo that he did not p2oſe- 
cute his Suit with Effeit. 1 


And 


* no a ” * n Fey 6 WW TY 
- * — 4 
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And upon a Demurrer to this Replication the Defen: 
dant had Judgment; fo2 per Holt Chief Juſtice, This was 
a Pꝛalccution with Elke, becauſe there was neither a 
JNonſuit 02 Gerdick agatuſt E. G. and ſo tis upon a Re- 
cognizance on a Writ of Erros, which is alſo to proſecute 
with Effet; ik the JIlaintiff 1s not nonſult, no? the Judg— 
ment affirmed, the Recognitance is not fozfcited. 


Tonkyn verſus Crocker. 


"lk. 4 8. . NJ {REL of Erro2 of a Judgment in C. B. the Writ 
1 Danv. 342. p. 1. recited the Loquela to be in Curia noſtra, when it 

e 504. was a J. oquela in the Cime of the King and Queen. 

ut 2 ET. 


The fame Names, And now it was infiſted, that this 7rit might be a- 
but not the ſame IMFCNDLD by the J nſtrutions to the Curſitaz who made it 
Teint. out, which being pꝛoduced in Court appeared to be right. 
ee al- But this was oppoſed by the Counſel on the other. 
"by the mri ef Side, fo2 that this Writ could not be amended by the 
the Curſitor. Statute 8 H. 6. tis true, that Statute gives the J uſtices 


Power to amend Writs and Reco2ds, where it ſhall ap- 


pear to them to be the Yiſpeiſion of the Clerk, but then 


* Boll. Abr --,. fuch Amendment muſt be in“ Afirmance of the Judgment; 


28 H. 6. but this to reverſe the Judgment. 
Dyer 206. | This Crit, as it now ſtands, is a good Writ, and 
1 Leon. 134. needs no Amendment; but tis an Alteration, and nat an 


N ob Amendment which is deſired on the other Side, fo2 a : 


Sid. 54, 107, wzong Record is now returned; and if the Writ is alter- | 
Style 117. ed to the Reco2d, then it would be a right Reco2d, the 
Cro. 325. 429- Conſequence whereof will be, that here will be a Recon. 
Poph. 1065 oz no Reco2d, accozding to the Alteration, oz no Altera- 


3 Lev. 344, 345+ tion ok the Urit. 
. Thereupon the Court dented to alter it. 


WA 
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A 


pleaded. 
What may be pleaded in Abate- 
ment, 


for Error. 124 


After a Plea in Abatement, the | 


Defendant cannot object againſt 
the Declaration. 


alone. 
Plea in Abatement not good. 
Judgment that the Writ ſhall a- 


bate; the Plea, and Traverſe 


not being anſwered in the Re- 
plication. 139 


Where Matter is pleadable 3 in A- 


batement, the Benefit of it is 


loſt, if the Party pleads to If- 


ſue. 60 


Judgment to anſwer over upon a | 


Plea in Abatement; then the | 
Defendant pleaded Non aſſump- 
tt, and had a Verdict, but could 
not get Judgment, becauſe in 
the Record of Ni prius there 


was no Mention of the Plea 
in Abatement, which was men- 


Nate ment, plea of Property 
1 in a Stranger not well 


Page 243 
ſhall never be alligned | 


172| 
Plea in Abatement of another | 
Action depending againſt one 
956, 136, 453, 517] 

136] 


tioned in the Plea-Roll, ſo it 
did not warrant the NJ prits 
Roll. Page 447 
Plea in Abatement ought to con- 
clude & perit judicinm de Billa 
& quod Billa illa caſſetur, and 
not petit judicium ſi ille ad Bil. 
lam prædlictam reſpondere com- 
pelli debent, becauſe ſuch Plea 
is proper to a Plea in Non-abt- 
lity, or to the Juriſdiction of 
the out. 363, 364. 
Acceptance in Satisfaction is no 
good Plea, without he gave it 
in Satisfaction. 238, 347 
Account, where it will not lie, but 
an Aſſumpſe f. 1 
Acquittal upon an Indictment for 
a Riot, and an Action brought 
on ſuch Acquittal, the Plaintiff 
muſt prove the Proſecution to 
be malicious. 416 
Copy of an Acquittal denied 
where there was a probable 
Cauſe of Action. 421 
Act ion, popular. 233 
Not to be brought in the proper 
County. 290 
Action on the Caſe, for falſly af- 
firming the Goods to ud his 


own, but did not ſay, {ciens 
FS + 


they 


The 
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they were the propcr Gao of | 
Page 90 


another. 
For {topping up Lights. 454, 455 
For diverting a Waicr-courte. 117 
Action brought before the Cauſe 
of Action accrewed. —" T4354 LS 
Tor ſtopping a Highway. 451 
Action for proſecuting a Plaint in 
London, when the Cauſe of Ac- 
tion did ariſe without the Ju- 
riſdiction, not good. 
It will not lie againſt the Dcten- 
dant for not keeping a Ferry- 
Boat, where he had built a 
Br idge to paſs over a River. 191 
For negligently keeping his Fire. 
202,425 

By Commiſſioners to examine 
Witneſſes in Chancery for La- 
bour and Pains, good. 208 
By a Vicar againſt his Predeceſſor 
for Dilapidations. 224 
Ad coluntatem Domini, where 
theſe Words are omitted, the 
Land is not Copyhold. 432 


Adminiſtration granted by a Pe- 
culiar, where . were Pona | 


notabilia, voidable. 148 
Granted, pendente lite concerning 
a Will, not good; but concern- 
ing the Right of Adminiſtration, 
good. 153 
Adminiſtrator ſued on a Promiſe 
of the Inteſtate, pleaded in Bar 


two Bonas, and concluded his 


| Plea with Plene adaminiſtravir, 
without confeſſing Aſſets in his 
Hands, and held good. 208 


Adminiſtration oranted in Dur- | 


ham, and the Plaintiff brought 
an Action on a Bill of Exchange 
drawn in London againſt the 
Drawer who lived there * Ad- 


judged this Adminiſtration is 


void, for this was Bona notabilia 


189 


in Tara, and is no more than 
a Debt upon Simple Contract, 
which follows the Perſon of the 


Debtor. Page 374 
Adminiſtratrix pleaded feveral 
Judgments, and concluded to 


| the Country, when it ſhoula be 
with an Averment, (212.) E 
Hoc paratus eſt Ver ifi care. 429 
The Defendant was ſued as gene- 
ral Adminiſtrator, and pleaded 
in Abatement, that he was a 
ſpecial Adminiſtrator. 432 
Adminiſtration, durante minore 4- 
tate, doth not determine till 


the Infant is of full Age. 446 
Admiralty, Prohibition to the 
Court of Admiralty. 26 


Libel there, without ſetting forth 
that the Capture was on the 
High Sea. 423 

Sentence in the Admiralty in 
Frauce muſt have Credit here. 

3 2 

Probibition not granted to the 
Court of Admiralty, unleſs they 

: refuſe a Pied. 2 +66 

Action for ſuing in the Admiralty. 

5 

Sentence in the Admiralty for a 
Prize, the Property of the Goods 
are bound from the Time of 
the Sentence given. 398 

Prize or no Prize is proper for the 
Juriſdiction of the Admiralty. 

474 

Pu to the Admiralty, up- 
on a Suggeſtion that the Con- 
tract was $ made at London. 518 

Alebouſe, Indictment for keeping 
it without a Licence. 263 

Alien, Plea that the Defendant is 
an Alien, Replication that he 
is a Denizen. 266, 303 

Amendment of a Writ of Enquiry 

returnable 


5 The 
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returnable after Term, but ex- 
ecuted within Term. Pace 70 
The Entry of a Miſericordia in- 
ſtead of a Capiniur, not amend- 
able. 157 
Memorandum of the Bill amended. 
76,172 

When the Day of NY privs was 
after the Day in Bank, not a- 
mendable. 


Amendment not allowed to be 


made, according to the Curli- | 


tor's Inſtructions, becauſe it was 


to ſet aſide, and not to affirm a 
udgment. 520 


Writ of Error not amendable in 


any Caſe, becauſe tis to reverſe, 


and not to affirm a Jadgment. 


Iſſue immaterial not to be amend- 


ed. 


miſtaken, not amendable. 401, 
— 402 

Ancient Demeſue, the Defencent 
need not plead LYenit  defen- 


dit Vim & injuriam, 1 Ve- 
nit & dicit. 


Appeal of Murder, Plea and De- 


murrer, and FrOeeevings there- 


in. 331 
What ſhall be a good Bar in an 


Appeal of Murder. 16, 395 
The Defendant need not plead per 
attornatum. — 345 305 


Need not plead over to the Felc- | 


EC 55, 56, $32 
Diſcontinuance in an Appeal 1s 
peremptory. 56 


Apprentice, not to be diſcharged 
by an original Order of Seſ- 
ſions. 198, 366 

Placed by the Juſtices on the Exe 


cutors of his Maſter, not good. 
231 


506 


: 371- 
Where the Year of the Demiſe in 


a Declaration of Ejectment was | 


Where all the Aſſignments of a 


He who uſes a Trade by his Fer 
vants, not being Apprentice to 
that I rade himſelf, is Within the 
Statute. Dae 102 
To Husbandry, but not to Jrades, 
may be put to Maſters without 
their Conſent. 94 
Aſſault and Battery, where thc 


Pleadings are gd without a 


T I 4 280 


Where the Defendant pleaded as 


to the Battery, & forum Veſt- 
dum tranſereſionis, but (aid 
nothing as to the Allault, tis 
comprehended under the 7072112 
refiduum tranſerefionis. 491 
Aſſets to charge the Heir, a Rever- 
tion Expectant on an Eſtate- 
Tail, is not Aſſets. 
Aſſigument, where the Aſſignee | is 
not bound to give Notice to the 
L.cflor that the Term is aſſigu- 
ed. 177, 178 
Aſſignee, Covenant againſt an Al- 
fignce of a Leſſee for Years, who 
in Truth was Adminiſtrator of 
the Aſſignee, held good. 519 


| Aſſignment of a Leaſe not well 
220 


pfeaded. 256 


Leaſe ought to be ſet forth in 
Pleading. 209 


Aſſumppit "for a Sum certain due 
for Scavage. 92 
Pro opere 6 labore, good. 276 
For a Fee of 5 /. due from him 
who voluntarily accepts E. 

Knighthood. 

A general Indebitarus Am 
will not lie againſt the Father, 
at whoſe Requeſt the Plaintift 
lent Money to the Son. 446 

Upon two Promiſes, and in the 
laſt the Plaintiff did not ſet forth 

that 
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that the Defendant 7 ſe af- 
ſumpſit, good. Page 367 


Upon reciprocal Promiſes between 


a Man and Woman to marry | 


cach other, and the W oman re- 
fuſed. 479 
Attorney brought an Action, the 
Defendant pleaded the Statute, 
that he had not ſigned a Bill of 
Charges. 5 57, 147 
Where he is Defendant, he hath 
no Privilege to change a Jene, 
contra where he is Plaintiff. 126 
Statute of Limitations pleaded to 
an Aſſumpit for Attornies Fees. 

I 44 


Attorney being arreſted, was bail- 


ed, and another Action being 
brought againſt him in the ſame 
” Court, he pleaded his Privilege: 

Adjudged, that putting in Bail 


to the firſt Action did not dif- |. 
377. 


charge his Privilege. 
Attorument, where a Peedis plead- 


ed as a Grant, without an At- 


tornment of the Tenant, 
good. 


not 
253 


 Audita querela brought by an In- 
fant taken in Execution, and | 


was diſcharged. 278 
If brought by one in Execution, 
then Tire facias is the Proceſs. 
393 


—_—_—@_ 


Where this Writ will lie, and not 


a Writ of Error. 


againſt the Condition of a Bond, 
300 

Where a Parol Averment cannot 
be made againſt a Decd. 412 
Acoidance, not by Ceſſion till the 
_ Biſhop is conſecrated, 313 
20wWry, the Detendant is in Na- 
ture of a Plaintiff. 179 

1 


282 
Averment, where it may be made 


Bail, &c. 


Award, where tis of. one Side, 
where not, Vage 159 
Where an Award, without Per- 
formance, is a good Bar to an 
Action on the Caſe, if the Par- 
ties have mutual Remedies. 188 
Where a Parol Award, tho' not 
very certain, is good. 156 
Debt upon a Bond for Performance 
of an Award, ſo as it be made, 
Ot. and ready to be delivered, 
GC. there was a Plea, Replica- 
tion, and Demurrer, becauſe it 
was ſaid that it was ready to be 
delivered ; but it being alledged 
to be made i in Writing, it ſhall 
be intended to be ready to be 
delivered. 159 
Where Releaſes were awarded, 
and nothing elſe, the Award 
is good beſore the Releaſes are 
g ven. 
Submiſſion by an Attorney for an- 
other is good; but then ſome- 
thing muſt be awarded as to the 
other; if not, tis an Award ex 


parte. = 413 


B. 


Judgment in the 
Principal, and Debt brought 
upon the Recognizance againſt 
the Bail, and not a Scrre facias, 
as uſual. The Defendants plead- 
ed, that they rendred the Body 

before the Return of the Latitat, 
upon which they were arreſted ; 
and this was held as good as a 

Render before the ſecond Re- 
turn of the Sci. fa. 415 

A Foreigner was outlawed, and 
it was ; denied to reverſe it, up- 

on 


The 


TABLE 


on Affidavits that he never was in 


England, and his Ship being taken 
Writ 


upon a Capias Utlegatum, a 
of Error was brought, and by this 
Means the Plaintiff got Bail. Page 


459 
Where the Bail may aver againſt the 
Record. | 404. 


Writ of Error by the Bail, zam in red. 


ditione judicii in the original Ac- 
tion, quam in adjudicatione exe- 
cutionis againſt them. This was 
quaſh'd, becauſe the Bail cannot 
have a W rit of Error in redditione 
ndicit. 447 
Bank aft, Action brought by an Af. 
ſignee of the Commitiioners, good 
29 

Inn- -keeper, not a Trader within the 
tatute of Bankruptcy. 199 
Bargain and Sale paſſes no Eſtate till 
8 mrolled. 178 
Par, a Fault in a Plea in Bar may 
be cured by the Replication. 66 
Where there is an Affirmative and Ne- 


gative, the Plea mult not be con- 


eluded in Bar, or in Abatement, 
but an Iſſue muſt be tendred. 88 


Plea of Property in a Stranger 1 is well | 


pleaded in Bs but not in Abate- 
ment. 243 


Baſtard born, pending an Appeal, 


_ muſt go with the Mother, and ſhall | 
not be ſettled in the Pariſh * 


born. 
Appeal from an Order of Baſtards 


quaſh d, for that it was to the next 


3 Quarter-Seſſions, When it 
ſhould be to the next Quarter- Seſ- 
ſions. 
Order to charge a Man to be the Fa- 
ther of a Baſtard-Child, begotten 


by him on a married Woman, and | 


did not ſet forth that her Husband 
was beyond Sea 40 Weeks toge- 
ther before the Birth of the Child. 


470 


Bill f Exchange, Action brought by 


the Indorſce againſt the Drawer. ; 


| Money won at Play, and the Loſer 


45.3. 


_— 


Drawn by one who was no racks Frey 
a Gentleman, yet makes him liable 
by the Cuſtom. Page 32 

The Cuſtom of Merchants muſt be ſet 
forih in a Dcclaration, but not in a 
Plea, for the Court will take No- 
tice of it ex Otticio. 83 

Infancy pleaded in Bar to an Action 
on a Bill of Exchange, and held 
oel 160 

Cuſtom of Merchants upon Bills of 
Exchange is Part of the Common 

THAW: 269 

Declaration by an Indorſee good. 269 

Caſe upon a Bill ot Exchange proteit- 

ed. 509 


gave a Bill of Exchange to the 
Winner, drawn on a Goldimith, a- 
gainſt whom the Action was brought; 
and adjudged good. 356 


The Indorſement of a Bill was thus, 


(viz.) Pay this Bill to the Order of 
T. S. but did not ſay to him or his 
Order, who brought an Action as 
Indorſce; and held good. 403 
A Bill was given to pay to E G. or 
Order, 20 J. and E. G. indorſed it 
to pay Part of the Money to 7. &. 
who brought the Action, and de— 


clared upon the ſpecial Cuſtom a- 


mongſt Merchants; and upon a De- 
murrer to the Declaration, it was 
held a void Cuſtom. 466 


7 | Boua notabilia, where Adminiſtrati ion 


is granted by a Peculiar, tis void- 
able, but not void. 148 
Judgment was had in an Action laid 
in D. the Record being at // eftimin- 
ſter, made it Bong notatilia. 149 
Adminiſtration granted in one Coun- 
ty, when the Dcbtor who drew the 
Bill lived in another County; BE $ 
Bill made Bona notabilia; for it 
was a Debt where the LR 
lived. 473» 474 
Bod, &c. Debt upon Bond tor tri- 
gina & ſex libris, when the Bond 
Yyy it!elr 


"Thr 
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itſelf was for Payment of fox tri- 


ginta libris; this is no Variance ; 
for triginta & ſex and ſex tri- 
ginta ſignity the ſame. Page 204 
Debt due on a Bond, and for Rent, are 
in equal Degree. 511 
Breach of Condition, where it need 
not be aſſigned in the Replication. 
116 


Breach of Covenant aſſigned in the 


Negative, and in the very Words 
of the Deed. . 
Where tis not well aſſigned. 197 
Agreamentim funum hucuſque aliqua- 
liter non performazit, not good, 
being too general. | 


Briſtol Curporution Return to a Man- 


damus. 173 


Brocage, what it is, and what not. 252 


By-Law, Action on it, the ſpecial | 
"Manic: muſt be returned on the 
Flabeas Corpus. 75 


"Tis incident to a Capone to 


make By-Laws. 4815 925 
8 
Capiatur, in | Aﬀtions Vi & armis the 
_ Capiatur need not be re 
taken away by the Statute 5%'6 . 
390 
Captain of a Man of War may be 
made without a Commiſſion from 
the King. — 31 
Carrier, a Bag ſealed up, and deliver- 


ed to the Book- -keeper, and ſaid to 


contain 200 J. when there was 450 /. 
he Mal anſwer for no more than 


200 J. if robbd. 485 
Caution, where Caution is required 
before the Will is proved. 458 


Certiorari to remove an Indictment, 
the Return was Humillime certifico, 
not good. 223 

Chancelhry of a Biſhop, the Office grant- 
ed to two conjunctim & diviſim, 
and to the Survivor, good. 214 

Chief Juſtice in Eyre may grant his 
Warrant to take a Man before he 

Y 


tis | 


is preſented tor an Offence, Page 
77, 78 
Church, of Rates to repair it. 360 


Church-wardens, to be choſe by the 
Pariſhioners. " 0 
Committed for refuſing to account, 
there to remain till duly diſcharged 
according to Law, not good. 153 
Cinque Ports are Royal Franchiſes. 
108 
Citation on a Sunday, good. 504 
Out of the Dioceſe. „ 
Where a Man lives in one Dioceſe, 
and hath Lands in another out of 
which Tithes ariſe, he may be cited 
out of the Dioceſe where he lives, 
for the Suit is local by Reaſon of 
his Lands. 476 
Clerg y, the Benefit thereof cannot be 
delayed by the Court. 17 
Clerk of the Peace, the Ciiſtos Rotu- 
forum may appoint him by Parol, 
without Deed. : 26 


Colleges in Univerſities are Lay-Cor- 
porations. 93 


| Commendam retinere, what it is. 314 


Compoſition for Tithes, a Prohibition 


will not lie. 70 
Conſpiracy, Action in Nature of a 
Conſpiracy. . 417 


Conſtruction of a Sentence. 217 

Contiuuances, where they ought to be 
ſet forth. 144 

Where they were laid before the Com- 
mencement of the Treſpaſs. 230 


| Contra pacem, Gc. Treſpaſs in the 


Reign of Car. 2. continuands to the 
Day in the Bill, which was in the 
Reign of King James, contra pa- 
cem difti Domini Regis, when it 
| ſhould be dictorum, Oc. 66 
Contratt for a Thing which is made 
unlawful by any Statute, is void, 
tho tis not declared to be ſo by the 
Statute; for if there is a Penalty in- 
flicted, that implies a Prohibition. 25 2 
Debt on the Statute for not ſetting out 
Tithes, is founded on a Tort, and 
net 
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not on a Contract. Page 361 

 Coparceners muſt join in an Avowry 
for Rent. 364 

Copy 


vered till after Iſſue joined. 421 


of Proceedings ſhall not be deli- 


Copyhold, a Cuſtom to pay fo much 


for a Fine for an Admittance as the 
Land is worth per Acre, good. 12 
An Infant intitled to be admitted, for- 


feits his Copyhold, if not admitted 


after three Proclamations. 41 
Debt for a Pain aſſeſſed on a Copy- 
holder for an Encroachment on the 

Walte. 184 
Where the Surrendree of a Reverſion 

of Copyhold Lands may have an 

Action of Surrender of a Copyhold 

to T. S. ſhe who was admitted the 
Widow of the Surrenderor, ſhall 

not have her free Bench. 275 

Lands granted tenendum ſecundum 


 conſuetndinem mancrii, are not | 


Copyhold. 


432 


Coroner cannot take up the Body after | 


tis buried for a Year. 72 
If he take an Inquiſition ſuper V. im 
Corporis, tis not traverſable. 73 
Corporation, the Definition thereof. 217 
Coſts, where the Avowant ſhall not 
have Coſts on a Writ of Error. 179 
Where the Defendant juſtified as Col- 


—— — 


mages are added by any Statute, it 
arne with it double Coſts. Pages 97 
Where the Coſts ſhall be treble as well 
as the Damages. 321 
Where an inferior Tradeſman ſhal} 
pay full Coſts for Hunting, Gc. 424 
Cocenant by the Surrendree of a Re- 
verſion of Copyhold Lands againſt 
the Leſſee, upon an expreſs Cove- 
nant to repair. 205 
Covenant to repair. 205 


Againſt an Aſſignee of Leſſee for Years. 
519 

Where Covenant is the proper Ac- 

tion. 64 


| Covenant to Rand ſeiſed where the 


lector of the Tax, and ſo certified 


by the 


ſhall have treble Coſts. 189 


Where the Damages are under 40s. | 
pet the Plaintiff ſhall have full | 


Coſts, where not. 224 
Where a certain Penalty is given by a 


Statute to a certain Perſon, he ſhall | 


have full Coſts; otherwiſe, where | 


Judge on the Poſten, he 


the Penalty is given to a common 


Informer. 230 
Judgment againſt an Adminiſtrator 
ho brought a Writ of Error, and 
the Judgment was affirmed, he ſhall 
not pay Coſts. m— 
Where Damages and Cofts are given 


at Common Law, and double Da- Cſtum of Merchants, where to be ſet 


Decd is informal. 38, 179 


Deed pleaded by Way of Covenant 
to ſtand ſeiſed. 307 
Where Covenant lies againſt the De- 
fendant, who is not Party to the 
Deed. 76 
Covenant in Law made by the Word 


G 98 
Where tis made by the Word Ren- 
der. 135 
Where it ſhall be joint, where not. 
98 


It will not lie againſt the Aſſignee of 
the Executrix of the Leſſee. 177 

Covenant to ſtand ſeiſed will not main- 
tain a Grant. 254 


| By the Grantee of a Reverſion againſt 


the Aſſignee of a Term, this is lo- 
cal, becauſe of the Privity of E- 
ſtate. 183 
Where it will lie againſt the Aſſignee 
of a Term, upon the Privity of 
Contract. - 290. 
Covenant on Articles, the Breach not 
well aſſigned. 197 


| Where an Action of Covenant will lie 
upon a Reſervation. 232 
Covenant againſt an Aſſignee. 254 
County Palatine, what. 109 


The ſuriſdiction of a County Palatine 
mult be pleaded. 355 


forth 


The 
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forth in {a Pleadings. Page 83, 270 
Where tis good and well Ne 193 
Cuſtom of London ought to be return- 

ed on an Habeas Corpus. 74 
'Triable at Law, and not in the Spiri- 

tual Court. 33 


, „„ 
Damages and Coſts, where they are 


given at Common Law; and where 


double Damages are added by any 
Statute, that draws with it double 
Colts. -- 297 


'There are three Sorts of Damages, and | 


either of them a Foundation for an 
Action. 4.16 
Special Damages to ſupport an Action 
donn the Caſe. 


in Evidence, tho' not laid in the 
Declaration. 
Verdict in Treſpaſs againſt three joint- 
ly, and the Jury ſevered the Da- 
mages, which is ill; 


tiff entering a Nolle Proſequi, m 
it good. 


made 
I9 


Where the Judgment muſt be entered 


with ſeveral Damages. 
Damages and Coſts intire, and the 
Plaintiff releaſed Part of the Dama- 
ges after Verdict, and good. 437 
Damages intire, when one of the Pro- 
miſcs upon which the Plaintift de- 
clared was void, not good. 254 
Where the Plaintiff declared for Da- 
mages after the Commencement of 
the Action. | ©, "484: 


Where Non danmificatus is a good: 


Plea, where not. 


Damages intire for a Thing in it ſelf 


impoſſible. 386 
Dean of the Arches, not a Deputy to 
the Archbiſhop of Canterbury. 169 | 
Death, where there were {ix Defen- 
dants, and one of them died before 
the Day of Nift prius, and Judg- 
ment was entred againſt all ſix, tis 


ill. 149 


— 294 
Conſequential Damages muſt be given 
| 296 : 


but the Plain- | 


Defence, where not fall 


n ——— — 


5 


Death of one of the Tertenants is a 
Diſcontinuance of the Scire facias 
brought againſt them. Pt 200 

Where | he who hath a Reverſion after 
an Eſtate for Life, if the living Man 
abſent himſelf for ſeven Years, and 
no Proof can be made that he is aliv A 
he ſhall be accounted dead. 246 

Declaration, where ſeveral Things 
may be joined in it, and good. 113 

Where tis not anſwered in the Plea. 

117, 491 

Where tis not « poſtive, but by Way of 

Recital, quod Cum, Ot. 11s, 403, 
. 

Where ttis concluded contra forman 
Statuti. 382 

Deed, where it cannot operate two 


Ways to paſs an Intereſt, and by - 


Way of Concluſion. 247 
Where it may operate ſeveral Ways. 
253 

Deer-ftealing, the Execution upon a 
Conviction for Deer-ſtealing muſt 
be by Fieri facias ; and if the She- 
rift return Nullu bona, then a Ca- 
p1as againſt the Body. 2231 
Conviction of Decreſtealing quaſh d. 
06 

Exception to a Conviction for 5 
ſtealing not allowed. 501, 502, 508 


Defeaſance, where tis pleadable in 
. 


Bar, Where not. 
yet good. 221 
Where tis full by the Word Ciando, 
the Defendant cannot plead that the 
Plaintiff is an Alien. „ 
Demand ore tems need not be made 
of the very Perſon, nor at the laſt 
Hour of the Day. 268 


Demeſnes, Copphole Lands are De- 


meines of a Manor. 
Demurrer, where it admits the Fact 
to be true. 31 
A general Demurrer is good where 
the Plea is ill in Subſtance. 88 


Departure, where the Rejoinder is a 


ee 
Deviſe 


Departure from the Plea. 
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Deviſe of a Term of 3000 Years to 
Richard, and the Heirs Male of his 
Body, and for Want of ſuch Iſſue, 
to John and his Heirs Male for ever; 
and if Richard ſhall die before his 
Mother without Iſſue, then to 70h 
and his Heirs Male: Adjudged that 
this Limitation of a Term to John, 
upon a Contingency of Richard's 

Dying without Iſſue Male, living 
his Mother, is good to him by Way 


of Executory Deviſe, and doth not 


tend to a Perpetuity ; but the Limi- 


tation to 7ohn, upon the Death of | 


Richard without Iſſue Male Gene- 
rally is void, becauſe it tends to a 
Perpetuity. Page 267 


Dilapidations, an Action on the Caſe | 
brought by a Vicar againſt his Pre- | 


deceſlor for Dilapidations, 5 1 


ledged. N 


Diſcontinuance, after a Verdict on | 
Writ of Inquiry, the Plaintiff can- 
not diſcontinue, if the Defendant | 


will not conſent. 87 


Where a-Feoffment made by one who 


had no_Erechold ſhall not make a 
Diſcontinuance. T0 


Where the Defendant concluded his 


Plea in Diſability, and the Plaintiff | 
his Replication | in Bar, all is diſcon- 


tinued. 138 
In an Action on the Caſe, the Defen- 
dant concluded his Plea in Abate- 


| ment, and the Defendant demurred 


as to a Plea in Bar, (viz.) petit ju- 
_ dicium 2 damna, tis a Diſcontinu- 
ance. 187 
Where a Fire 1 againſt the Ter- 
tenant is diſcontinued by the Death 


of one of them. 200 
Diſcontinuance of Proceſs is cured by 
a Verdict. | 206 


Disfranchiſement of a corporate Mem- 
ber, muſt be for ſomething tending 
to the Deſtruction of the Corpora- 
tion. 20 176 


A corporate Member not living in the 
Corporation is a ſufhcient Cauſe to 
remove him, but doth not deter- 


mine his Office. Page 229 
Diſtreſs, when Implements of Trade 
may be diſtrained. 358 


Diſtribution, the Siſter of the Half 
Blood ſhall have an equal Share with 
the Brother of the whole Blood. 


„„ 
An Eſtate per outer vie is a Freehold, 
and not diſtributable. 376 


Dower, judgment therein ſhall not 
Plaintiff in Error doth not enter in- 
to a Recognizance, Gc. to pay Da- 
mages and Coſts. 134 


F. 


4 Eietimen, the Term expired pending 
Diminution, Where it ſhould be al- 


"the Action. 3 
The Plaintiff declared for five Cloſes 
of Land, Arable and Paſture, con- 
taining 10 Acres, not good, with- 
out diſtinguiſhing how much of the 
one and the other. 204 


It lies pro mineris car bonum. 277 


Where the Demiſe was laid before 


the Plaintiff had any Title. 288 


The Plaintiff in Ejectment declared on 


Elgit, not taken out within a Year 


and a Day after Judgment, but 
Continuances being entered on the 
Roll, may be taken out at any 


Time without a Scire facias. 283 
Where the Sheriff, upon an . 
gelivered more than a Moiet 

Execution, tis voidable by Writ of 

Error, or Audita querela. 453 
Ely is a Royal Franchiſe, and not a 

County Palatine. 109 


Error, nothing ſhall be aſſigned for 


Error which might have becn plead- 
ed to the Action. 200 


222 Where 


be ſtaid by Writ of Error, if the 


a Demiſe, by a Corporation, and 
did not ſay by Deed, yet good. 


391 


222 — 
2 — 5 3 83 — 
—— 4g * —— — — — 


Error to reverſe an Outlawry aſſigned 


— 606 


The TABLE 


Where Matter of Law and Fact is aſ- 


ſigned for Error, this is double, 
and Advantage may be taken of it 
on a Demurrer, but not after [7 
 millo eſt Erratum pleaded. Page 


339 


per ir 7 
Eſcape out of the Counter, the Ac- 
tion muſt be brought againſt both 


the Sheriffs of London. . 


The Defendant was taken in Execu- 
tion on a Judgment on a Scire fa- | 
cias, and eſcaped; and an Action 


being brought againſt the Sheriff, 
the Plaintiff may declare in ſhort. 

| ) a. 

Efſoin caſt, and a Day given, but did 
not ſay idem dies datus to the De- 
fendant, this is Error. 172 


Where the Party pleading derives a 


Title to his Adverſary, and doth 
[Where he brings an Action in the 


not claim under it, he need not ſet 
forth the Eſtate as he muſt if he 
claims under it. 209 


Frwidence, the Anſwer of an Infant 


per Guardianum, is no Evidence 
againſt the Infant. 79 
Where it ſhall be only againſt the 


Parties to his Suit, and not toa 


third Perſon. 80 


Where the Common Law and the 


Eccleſiaſtical Law differ in Point of 
Evidence. 7&3 


Where a Verdict may be given in E- 


vidence againſt one who was net- 
ther Party or Privy to the Suit. 181 


Copies of Afidavits taken before a 


Commiſſioner in the Country, and 
examined by the Originals, are good 
Evidence to prove a Perjury, tho' 
the Commiſſioner is not at the Trial. 

| hs 220 

Upon an Information given to the 
Commiſſioners of Exciſe againſt 
T. F. for erecting a Waſh Fat, and 

Ps” 


uſing it without Licenſe, he was 
convicted, and they granted a War- 
rant to levy the Forfeiture ; which 
being Jevied, 7. F. brought an 
Action againſt them for taking the 
Money : Adjudged, that the Copy 
of this Conviction might be given 
in Evidence, without producing the 
Book in which it was enter d. 
5 V 
A Sentence in the Spiritual Court 
may be given in Evidence Whilſt 
tis unrepealed. 225 
Depoſitions taken de Bene efſe, to 
perpetuate the Teſtimony of Wit- 
neſles, tho' no Anſwer put in, may 


be given in Evidence. "160 
Exception in a Leaſe, Where it a- 
mounts to a Reſervation. 232 


Co Exchequer-Court, Judgment therein 
Eſtate, where it need not be ſet forth. 
115 


reverſed in the Exchequer-Cham- 


ber. 88 
Executor, pleaded that his Teſtator 
gave Bond, Ge. tis ill. POETS 


Right of the Teſtator, it muſt be in 
the Detinue only. 49 
Releaſe by one Executor is no Bar to 
a Demand which the other hath in 


his own Right. 119 
He cannot be jointly ſued with an- 
other. 55 171 


Where he pleads ſeveral Judgments, 
and that he had not Allets 20tra, 


. SLY: 
He muſt put in Special Bail upon the 
Return of a Devaſtavit. 264 


Executor de ſon tort cannot plead 
Payment of the Debts to the Value; 
but upon the general Iſſue pleaded, 
he ſhall be allowed ſuch Payment, 

5 100 

Execution, where two Writs of oa 
cution are delivered to the Sheriff 
on the ſame Day, he muſt execute 

that which was firſt delivered. 419 


Executory Deviſe and Contingent Re- 


mainder. — SIO 


Expulſton, 


The 


TASLE- 


Expulſton, 
Paze 88 
Extortion, where the Conſi deration 
is not extorſive or uſurious. 252 


F. 


Fatum valet quod fieri non debet. 


T4 


Fees of Counſel and not of Attornies. 


J7 
Fine for Admittance to a Copyhold, 
Aſſumpſit lies for it; but, per Chief 


Jaſtice, Debt and not Aſumpſe t. 


— GJ 
Forcible Entry, the Defendant found 


guilty thereof ; Reſtitution mult be 


awarded immediately, and not to 
ſtay two or three Years. 
 Formedon in Remainder, 

Judgment therein. 
Foreign Attachment, 


Error of a 


- 0 
the Garniſhee 


pleaded to the Juriſdiction of the 


Court, not good. 25 
Where tis ill pleaded. 282 
Proceedings therein not 900d 344 


Foreign Plea muſt always be ſworn, 


but a Plea to the Juriſdiction nor. | 
402 


1 To Deed of Uſes make but one 
Conveyance 1n Law. 


:-Y ears. 102 


Three Savings out of the Statute of 
102 
Fine levied of a Term! to attend the | 
Inheritance, the Truſtees are barrd | 


Fines. 


thereby. 103 
Fine with a Grant and Render, alters 
the Quality of the Eſtate. 140 


The Uſes thereof were declared, with- 


out any Frechold to ſupport them. 


262 | 


| G. 
General Words in Covenant have 
been reſtrained by particular Words 
antecedent. 


wherc tis ill pleaded. | 


496 | 


25 | 
Where it ſhall be a Bar to a Term for | 


119 | 


Where a Deed is pleaded as a Gran“, 
and no Attornment of the Tenant, 
not good. Page 255 

Grant of an Annuity of 100 J. per 
Ain, to five Perſons, (Sg.) 20 l. a- 
piece to each of them, this is a ſe- 
veral Rent. 340 

Grant of the King, where he was de- 


O?® 


ceived in the Grant of an Office. 
351 

Guardian, the Father hath not the 
Guardianſhip of his younger Chil- 
dren, and why. 385 
Of his eldeſt Son till 21 in reſpect of 
his Body, and not of his Lade 
385, 386 

Car where the Value of them 
uſt be aſcertain d, where not. 


254 


5 Where an Action was brought in the 


Debet & detinet for Guineas, and 
held 808000 322 


Hh Corpus muſt be returned. 69 
Where an Action is founded on the 
Cuſtom of London, the Declara- 
tion muſt be returned on the Ha- 
beas Corpus. ” 75 
Habendum, where in Ejectment the 
Plaintiff declared upon two De- 
miſes, but one Habendum, good. 
224 
Heir, Debt againſt him, the Plaintiff 
had a Verdi& and general Judg- 
ment, and not of the Lands dc- 
ſcended ; and held good. 93 - 
Scire facias againſt an Heir upon a 
Judgment given againſt his Ance- 
ſtor, if he pleads a falſe Plea to the 
Scire facias, and tis found againſt 
him, the Judgment ſhall be of the 
Lands deſcended, becauſe Execu- 
tion muſt be upon the Judgment a- 
gainſt the Anceſtor. 93: 


A Reverſion expectant upon an Eſtate- 
Tail, is not Aſſets to charge the 


_ Heir. 


126 
He 


to make himſelf Heir to him who 
was laſt ſeiſed. Page 128 
Heir, where he ſhall take by Purchaſc, 
and not by Deſcent. 273 


Judgment againſt the Heir upon Al- 


ſets confeiled, ſhall relate to the 
Time of the original Writ. filed, 
and not to the Time of the Judg- 
ment given. — .: 


Debt againſt an Heir who pleaded 


Riens per deſcent, and good. 353 


Homine Replegiando, the Defendant 
appearing, and Proceedings therein. 
| 286 


fendant; and tho' the Plaintiff did 


not ſet forth that the Robbery was 
in the Highway, yet good. 71 
Where the Servant may bring the 
Action againſt the Hundred, and 
where the Maſter muſt do it. 145 


 Hindred-Court,the Proceedings there- 


in. 54. 
plevin, and ſo may immediately 
have Power to replevy; but it muſt 
be by the Proceſs of the Court aft- 


ter a Plaint entered. „ 
Hunting, Treſpaſs againſt an inferior 


Tradeſman for Hunting. 382, 424 
Husband and Iife, Judgment againſt 
her whilſt Sole, and a Scire facias 
brought againſt both, and Judg- 


ment thereon to have Execution; 


then ſhe died, and upon a ire fa- 
cias brought againſt the Husband, 
he was held liable. 


5 
Where the Action muſt be brought by 


the Husband alone. 251, 462 
Both of them covenanted to levy a 
Fine of the Lands of the Wife, 


and two Days aſterwards they by 
Deed revoked that Agreement, and 


held good. 410 


 Scire facias by both to have Execu- | 


tion of a Judgment obtained by her 
dum ſola; and Judgment on the 
I Bo. 


Ideot, a Deed of 


ſhould have Execution; there ſhe 
died ; the Debt ſhall ſurvive to the 


Husband. e ee 15 
Where they need not be joined in the 
Action. 7: "SGT 


Where a Bond to a Feme Sole by the 
intended Husband before Marriage 
is not diſcharged by the Marriage. 

To 511 

*. . 

| Surrender made by 

bim is void ab initib. „ 

Zeofail, where helped by the Statute. 
8 | 5 109, 448 

Imparlauce, after an Imparlance ſem- 

Der paratus is no Plea. 413 


Inpriſonment, where a Statute gives 


Power to fine and impriſon, they 
to whom ſuch Power is given are 


Judges of Record. ">" Bl 


licertainty in a Declaration ill. 


„„ 0 Indemnify, Condition of a Bond to 
May hold Plea by Preſcription in Re- 


ſave harmleſs and indemnity. 304 


Infant being Bail for another, was 


taken in Execution, but diſcharged 
by Audita querela. 278,279 
Where he mult ſue by Guardian. 256 
Where he is ſole Executor, he cannot 
ſue per Attornatum. 123 
Infancy was pleaded, and the Plaintiff 
replied for Neceſſaries generally, 


without ſhewing what they were, 


good. 110 


Tho' joined with other Defendants, 


yet he muſt plead by Guardian. 1 23 


| Infancy pleaded in Bar to a Bill of 


Exchange, good. ::.- 60 


Inferior Court, Judgment given there- 


"Te 535 244 
Debt upon a Judgment in an inferior 
Court, (.) the Hundred-Court, 

in which the Plaintiff declared, 


that at ſuch a Court, held coram 


ſectatoribus, and did not name 
them, not good. 1 


Attornies Fees in inferior Courts. 147 


Inferior 
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Inferior Court, Judgment therein | Zointenant, where he may diſtrain 


quod the Plaintiff nil capiat per 
narrationem, not good, it ſhould 
be per querelam. 
Where it appeared that the Plaint 
was levied before the Taking 
the Goods, the 
the Plaintiff ought to have been 
Onia querela inſufficiens eft in 
Lege, and not Quia placitum ſuf- 
ficiens eft. 2 1 > BY 
Where B. R. reverſes a Judgment in 
an inferior Court, they mult give 
ſuch Judgment as the Court below 
ought to have done. 244 
The Court of Kings Bench never 
executes a Judgment given in an 
inferior Court, unleſs tis affirmed 
in a Writ of Error. 


his Lodgers, makes him neither 
Inn-kceper or Alehouſe-keeper. 417 
Iiformation for Offences muſt be cer- 


tain, and not accumulated, but a | 


ſingle Offence made certain. 226 


Information brought by the Attorney | 


General in the Courts at J/e/tmin- 
ſter in Penal Statutes are void. 467 
Information for ſcandalous Words ſpo- 
ken by the Defendant of a Juſtice 
of Peace. WY 
Information muſt not be filed in the 
Crown-Offce before the Informer 
| hath given Security to anſwer the 
Coſts, if the Defendant is acquitted. 
7403 
Inquiſition taken by the Coroner f- 
per Viſum Corports, 72 
Tnteition of the Parties ought to go- 
vern in Deeds. 23,39, 120 
Where a Thing ſhall be intended at- 
ter a Verdict. — 
Conveyance by Way of Uſe ſhall be 
guided by the Intention of the Par- 
tles. 


Page 212, 242 


Judgment againſt | 


Treſpaſs and Caſe cannot be joined. 


391 
Tin-keeper not a Trader within the 
| Statutes made againſt Bankrupts. 

„„ 149 
Selling Ale in an Houſe at Eypſom to | 


Iſſie general, where a Plea will 


131 | 


343 


— 


alone, but cannot avow for Rent. 
Pag e329 
Where there ſhall be no Survivorthip 
amongſt Jointenants. 16 
Jointenants of an Advowſon may 
make Partition by Deed of Cove- 
nants between themſelves. 505 


Joint Defendants, one of them cannot 


plead Miſnomer of the other. 96 
Joint and Several, an Action founded 
on a Tort may be Joint and Several, 
like Treſpaſs. 171, 295 
Joinder in Actions, Trover and A.- 
ſumpſit, ought not to be joined. 
189 


3 | 436 
A ſpecial Action on the Caſe and an 
Aſſumꝑſit are inconſiſtent. 189 


What cannot be joined in Actions. 


6 x Oy 
Tenants in Common may join in an 


| Action of Debt for Rent, or in an 


Action of Covenant. 189, 290 
Grant of Annuity of 100 J. to five Per- 
ſons, (v7/z.) to cach of them 20 J. 
a- piece, they cannot join, becauſe 
this is a ſeveral Rent. 340 
Coparceners muſt join, for they can- 
not ſever in an Avowry for Rent. 
364 
not 


amount to the general Iſſue. 188 


[Where it will amount to the general 


Iſſue. 381 
Iſſue immaterial, and yet there ſhall 
be no Reeder. 71 
Judges, not to be ſued for any Mat- 
ter done by them, unleſs malo ani- 
1 492 
Judgment confeſſed by Fraud, Action 
lies in ſuch Caſe. "2 
Judgments pleaded by an Adminiſtra- 
trix —— fey 
Judgment is never given in B. R. up- 
on a Conviction in another Court. 

6 


Aa a a Where 


Hue and Cry, Verdict againſt the De- 
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He who claims I. ands as Heir, ought 
to make himſelf Heir to him who 
was laſt ſeiſed. Page 128 


Heir, where he ſhall take by Purchaſe 


and not by Deſcent. 273 
Judgment againſt the Heir upon Aſ- 
ſets confelled, ſhall relate to the 


Time of the original Writ filed, 


and not to the Time of the ſudg- 
ment given. : 245 
Debt againſt an Heir who pleaded 
Riens per deſcent, and good. 353 


 Homine Replegiando, the Defendant 


appearing, and Proceedings therein. 
286 


fendant; and tho' the Plaintiff did 
not fet forth that the Robbery was 
in the Highway, yet good. 71 


Action againſt the Hundred, and 
where the Maſter muſt do it. 145 


Hund/ 6d. Curt, the Proceedings there- 


in. 54 


May bold Plca by Preſcription in Re- 


plevin, and ſo may immediately 
have Power to replevy ; but it muſt 
be by the Proceſs of the Court at- 
ter a Plaint entered. 382 
Hunting, Treſpaſs againſt an inferior 


Husband and Fife, Judgment againſt 
her whilſt Sole, and a r Scire facias 
brought againſt both, and Judg- 
ment thereon to have Execution ; 

then ſhe died, and upon a & ire fa- 
cias brought againſt the Husband, 
he Was held liable. 


30 
W here the Action muſt be brought by 
251, 462 


the Husband alone. 


Both of them covenanted to levy a 
Fine of the Lands of the Wife, 


and two Days afterwards they by 
Deed revoked that Agreement, and . 


held good. 410 


Kcire facias by both to have Execu- 
tion of a Judgment obtained by her | 


dum ſola; and Judgment on the 
4 | 


- wes 


SCITE facias, that the Husband 
ſhould have Execution; there ſhe 
died ; the Debt ſhall ſurvive to the 


Husband, Page 415 
Where they need not be joined in the 
Action. 462 


Where a Bond to a Feme Sole by the 
intended Husband before Marriage 


is not CI by the Marriage. 
511 


J. | | 
Ideot, a Deed of Surrender made by 
him is void ab initio. 435 
Zeofail, where helped by the Statute. 


109, 448 


| Imparlance, after an Imparlance ſem- 


per paratus is no Plea. 413 


Impriſonment, where a Statute gives 
Where the Servant may bring the 


Power to fine and impriſon, they 
to whom ſuch Power is given are 
Judges of Record. 494 
Incertainty i in a Declaration ill. 
Indennify, Condition of a Bond to 
ſave harmleſs and indemnify. 304 
Infant being Bail for another, was 
taken in Execution, but diſcharged . 
by Audita querela. 278, 279 
Where he mult ſue by Guardian. 256 


| Where he is ſole Executor, he cannot 
Tradeſman for Hunting. 382,424 | 


ſue per Attornatum. 123 
Infancy was pleaded, and the Plaintif 
_ replied for Neceſſaries generally, 
without ſhewing what they were, 
good. 110 


| Tho' joined with other Defendants, 


yet he muſt plead by Guardian. 123 
lnfancy pleaded in Bar to a Bill of 


Exchange, good. : +-- 80 
Inferior Court, Judgment given there- 
in ill. 335 244 


Debt upon a Judgment in an inferior 
Court, (vs.) the Hundred-Court, 
in which the Plaintiff declared, 
that at ſuch a Court, held coram 
ſeitatoribus, and did not name 
them, not good. 85 


Attornies Fees in inferior Courts. 147 


Inferior 


The 


TABLE. 


Inferior Court, Judgment therein 
guod the Plaintiff l capiat per 
narrationem, not good, it ſhould 
be per quer elam. "Page 212, 242 

Where it appeared that the Plaint 
was levied before the Taking 

the Goods, the 
the Plaintiff ought to have been 
_ Onia querela inſufficiens eft in 

Lege, and not Quia placitum ſuf- 


 ficiens eft. 


an inferior Court, they muſt give 
ſuch Judgment as the Court below 
ought to have done. 


inferior Court, 


in a Writ of Error. 391 


Tm-keeper not a Trader within the 
Statutes made againſt Bankrupts. 


Selling Ale in an Houſe at Epſom to 


his "Lodgers, makes him neither | 
Inn-keeper or Alchouſc-keeper. 417 


Infor mation for Oftences muſt be cer- 


ſingle Offence made certain. 226 


Information brought by the Attorney 


General in the Courts at J/ eſtmin- 
ſter in Penal Statutes are void. 467 


Information for ſcandalous Words ſpo- | 


ken by the Defendant of a Juſtice 
of Peace. 5 


Information muſt not be filed in the 
Crown- Office before the Informer 


hath given Security to anſwer the 
Coſts, if the Detendant i is Om 


1 ion taken by the Coroner 5 
per Viſim Cor poris. 72 


Intention of the Parties ought to go- 
39, 120 


vern in Deeds. 2353 
Where a Thing ſhall be ee af- 
ter a Verdict 131 
Conveyance by Way of Uſe ſhall be 


guided by the Intention of the Par- | 


tles. 343 


Judgment againſt 


244 
Where B. R. reverſes a Judgment 1 in | 


244 
The Court of King's Bench never 
executes a Judgment given in an 
unleſs tis affirmed 


— 


Joiutenaut, 'where he may diſtrain 
alone, but cannot avow for Rent. 
Pag e329 
Where there ſhall be no Survivorthip 
amongſt Jointenants. 16 
Jointenants of an Advowſon may 
make Partition by Deed of Cove- 
nants between themſelves. 505 
Joint Defendants, one of them cannor 
plead Miſnomer of the other: 96 
Joint and Several, an Action founded 
on a Tort may be Joint and Several, 
like Treſpaſs. 171, 295 
Joinder in Actions, Trover and 4/- 
ſeimpfit, 7, ought not to be joined. 
189 
Treſpaſs and Caſe cannot be joined. 
6 
A ſpecial Action on the Caſe and 125 15 
Aſſumpſit are inconſiſtent. 189 


What cannot be joined in Actions. 
149 


235 
Tenants in Common may join in an 


Action of Debt for Rent, or in an 
Action of Covenant. 189, 290 


| Grant of Annuity of 100 J. to five Per- 
tain, and not accumulated, but a 


ſons, (7g.) to cach of them 20 /. 
a: piece, they cannot join, becauſe 
this is a ſeveral Rent. 340 
Coparceners muſt join, for they can- 
not ſever in an Avowry for Rent. 

6 

Iſſue g el where a Plea will 2 
amount to the general Iflue. 188 
Where it will amount to the general 
Iſſue. | 381 
Iſſue immaterial, and yet there ſhall 
be no Rep leader. . 

3 | Judges, nt to be ſued for any Mat- 
ter done by them, unleſs malo ani- 
10, 492 
Judgment confeſſed by Fraud, Action 
lies in ſuch Caſe. 3 
Judements pleaded by an Adminifra- 


Judgment is never given in . R. up- 

on a Conviction in another Court. 
6 
Where 
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Fiſtification in Treſpaſs for taking a 


Juſtification in "Treſpaſs, where tis at 


Where Lands are ated on an. 
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Where there is a joint Judgment a- 
gainſt Two, and one dies before 
Execution, the Scire facias muſt 
be brought againſt the Survivor, 
and againſt the Heir and Tertenants 


of the dead Man. Paze 107 | 


A Judgment 1s an intire Thing, and 
cannot be reverſed in Part, or af- 
firmed in Part. 235 

Judgment was reverſed by Miſtaking 


| the Name of one of the 1 | 


Who executed it. 
Juriſdiction, Plea to the Juriſdietion 


muſt come in Time. 1t } 


Such Plea necd not be ſworn as a fo- 


rejgn Plea muſt. „ | 
Fuſtice f Peace, ſcandalous Words 
ſpoken of him. 14 


Diſtreſs, but did not fer forth by 
Virtue of any Precept, not good. 


23 

Tuſtification in his Frechold good, in 
an Action of "Treſpaſs, Oe clau- 
fam fregit, but not in an Action of | 
Treſpaſs for taking and carrying a- 
way his Goods. 176 


the ſame Time and Place there 
needs no Averment that 'tis the 
ſame Tee N 281 


Latitat ſued forth within a Year, is 
a ſufficient Commencement of the 


Jui to ſave the Limitation of Time, 


E 233 
Leather, Action popular againſt a 
Searcher and Sealer of Leather in 


London. | 290 
Levari facias doth not lie to execute 


a Judgment in a Hundred Court. | 


54 


Outlawry, and the Cattle of a 


Stranger are Levant and Couchant 


thereon, they may be taken by a 


Lecari facias. 441 
1 


E 


Libel, Indictment for compoſing, ma- 
king and writing a Libel; the Ju- 
ry found the Defendant ouilty only 
of writing it; this amounts to ma- 
king and compoſing it. Page 407, 


| 98 

Libertatibus allocandis. 45 24 
Licenſe, a Letter of Licenſe not 
pleadable in Bar. 64 
Where tis a Defeaſance, and plead- 
able in Bar. 210 


Limitation, the Statute of Limitations 
is a good Plea to an Action of Debt 
brought on a Bill of Exchange. 3, 

: — SIO 

Where 'tis a good Plea in other Ac- 

tions, and where tis not a good 
Plea. „ |. W 

W here it was oleaded to an Indebita- 
24 aſſumpſit for Attornies Fecs. 

"> a6 

Where it was pleaded to an Action 
brought by an Adminiſtrator: Ad- 
judged, he ſhall have fix Years 
* after the Adminiſtration grant- 

1 Z 

Where a conditicngd Promiſe ſhall. 
revive the Debt, and bring it out 
of the Statute of Limitations. 471 

Local, Covenant by the Grantee of 
the Reverſion againſt the Aſſignee 
of a Term, is local, becauſe found- 
ed on the Prizyty of Eſtate. 183 


Debt for Rent againſt an Aſſignee of 


a 'Term for Years, is local, and 
will not lie in any other County, 
but where the Lands are. 183 
Where an Iſſue is local, and not tried 
in the right Place, this is cured by 
a late Statute of Jeofails. 448 
Where a Man dwells in one Dioceſe, 
and hath Lands in another, out of 
which Tithes do ariſe, he may be 
cited out of the Dioceſe where he 
lives, for the Suit is local by Rea- 
ſon of his Lands. 477 


M. Ma- 
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Malicious Proſecution, and the De- 
fendant acquitted ; the Plaintiff, if 
he brings an Action, muſt prove 
Malice, otherwiſe the Action will 
not lie. Page 417 

Mandamus will not lie to reſtore a 
Fellow of a College to his Fellow- 
ſhip. 92, 168 

To ivr Church-wardens. 

_ To reſtore a Proctor of Doctors-Com- 

mons to his Office, it will not lie. 

169 


To reſtore one to the Office of Regi- 


ſter to the Archdeacon of S. 170 
The Return of a Mandamus, not 


good. | 170, 171 
3 to a Return of a Manda- 
mus. 173, 293 


Action on the Caſe for 4 falſe Return 


of a Mandamus. 226 
To admit an Apprentice to his Free- 
dom. 448 
To Juſtices of Peace to ſign a Poor- 
Rate. 
To the Judge of the prerogative 
Court to grant a Probate of a Will. 


457 


Mandamus directed to the Mayor, 


Bailiffs and Burgeſſes of, Gc. and 
return'd by the Mayor alone, good. 


459 
auer, taken in the Manner, what 


it is. 
Manor, Action will not lie againſt a 


Lord of a Manor for not admitting 


one to a Copyhold. 492 


Marriage Contract, what will a- 


mount to it. 99, 100 


Sentence in the Spiritual Court given 
againſt a Marriage is good, till 22 


pealed. 25 
Where a Man rie his firſt Wiſes | 
_ Siſter, and upon a Libel againſt 
him for Inceſt, he 
Death of his Wife in Abatement, 
and yet that Court proceeded to 


118,393 


78,79 


450 


pleaded the 


* — 


— — 8 


annul the Marriage; a Prohibition 
was granted quad the Annulling 
the Marriage after the Death of 
the Wife, but that they might pro- 
ceed againſt the Husband pro ſa/rite 
Anime. Page 271 
Marriage, (272.) Information in Na- 
ture of a Conſpiracy againſt the 
Defendants for procuring a ſcanda- 
lous Marriage. 384 
A Man and a Woman promiſed to 
marry each other, and the Woman 
refuſed; ; thereupon the Man brought 
an Aſſumpfe 7 upon thoſe reciprocal 
Promiſes, and held good. 467 


| Where a Bond, with a Condition 


| to pay Money to a Feme Sole, if 
ſhe married and ſurvived the in- 
tended Husband, is not Ne. 
by the Marriage. VV If 
Maſter, where an Action may be 
| brought either againſt the Maſter or 
Owners of a Ship. 5 
Where a Servant was robb'd, but not 
in the Preſence of his Maſter, he 
(the Servant) may bring the Action 
upon the Statute of Hue and Cry; 
but if the Maſter had been preſent, | 
then he might bring the Action. 
144 
Melius Inquirendum, not grantable 
ſo long as the firſt Inquiſition is in 
Force. 72 
Memorandum, general and ſpecial. 
113,114 
Where a Memorandum ſhall ” a- 
mended. 
Milk, Cuſtom to pay Tithe-Milk, 
where tis void. 461 
If taken in Kind, it ought to be car- 
ried to the Parſonage- Houſe, or to 
the Church-Porch. 462 
Mill, whether it pays predial Tithes. 
215 
2227 zoſiner pleaded i in Abatement, and 
held good. 14, 96 
Where ſuch a Plea is not good. 207 


| 


IOMEE it was pleaded in Abatcment 
to 
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to an Indictment for a Murder, and 
| held good. Page 207 
Modus, © to pay leſs than the tenth. 
Part of the Thing itſelf in Specie, 


not good. 461 | 


Modus as to the Tithes of a Water- 
Mill, good. | 214 


Modus muſt be paid within fix Months | 


by the Plaintiff, in a Prohibition; 
otherwiſe a Conſultation ſhall go ; 


which was done, and Sentence g1- 


ven; but a Prohibition was granted 


upon Payment of double Coſts, be- 


cauſe the Sentence was not given 
upon the Merits, but only upon 
the Default of proving a Modus. 


463 
Months and Years, how to be com- 


puted, either Solar or Lunar | 


Months, @c. 406 
Mortgage, not affected by a Fine le- 
vied by a Mortgagor, who conti- 
nued in Poſſeſſion, &c. 101,414 


Mortuary, where a Prohibition was | 


not granted for a Mortuary. 97 
Murder, Pardon thereof pleaded, but 
without a Writ of Allowance, not 

„ 120 
| N. 
Name of Dignity is Parcel of the 


Name, as well as the Name of Bap- 
tiſm. 440 


Negro, Treſpaſs will not lie for taking 


a Negro. 396 
Night, 9 for throwing 


down Incloſures 1 in the Night-time. 


239 
Niſt prius Day after the Day in Bank | 
not amendable. 496 
Nolle proſequi, before Judgment, good. 
49 

Nonfeazance, a good Cauſe of Action 


againſt an Office of Truſt as well as | 


Misfeaſance. — 

Notice in Writing aſſeſſing a Man to 
the Poor-Tax. 28 | 
I 


Notice not to be given at Common 
Law to the Parſon for ſetting out 
Tithe. Page 143 

Nuicupative Will is no Will by he 
Eccleſiaſtical Law, unleſs proved 

by two Witneſſes. 143 

Nuſance, Action will not lie for a 
Common Nuſance, unleſs ſome par- 
ticular Damage i is alledged. 193 


Oaths, whether a Cenſor of the Col- 
lege of Phyſicians is ſuch an Officer 
as is obliged to take the Oaths to 
the Government. 478 


Officers of the Sheriff, Treſpaſs will 


not lic againſt them for replevying 
Goods, unleſs the Party claim a 
Property at that Iime. 381 


Office Zudicial, granted to two Per- 


lons confunctim & divifim, and to 
the Survivor, good. 114 
Order of Sertlement, and did not ſay 
that it was made upon the Com- 
Plaint of the Church-wardens and 
Overſeers of the Poor, not good, 
tho it was ſo faid in the Caption. 
65 

Did not ay that the Perſon was ike. 
ly to be chargeable, yet good. 222 
Order of Settlement confirmed on an 
Appeal, tho' there was no Notice 


in Writing. LE 
Notice muſt be actually given of co- 
ming into a Pariſh. 396 


The Party may appeal as well as the 


Pariſh. „ 
Order for the Payment of Wages to a 
Day-Labourer; the Juſtices bave 
no Juriſdiction but for the Wages 
of Servants hired by the Year, or 
in Husbandry. 156 

What ſhall be a Hiring to make a 
Settlement of a Servant, and what 
5 21 
Order of Removal directed to the 
Conſtable only, and not to the 
Over 
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Overſcers, good, 
him. Paze 449 


Order to remove a Man and his Fa- | 


mily, not good; for the Word Fa- 
mily makes it incertain. 449 
Order of Settlement confirmed on an 
Appeal, is final only as to the con- 


tending Pariſhes, and not to any | 


third Par in. 516 


Order made by two Tuſt ces of Lan-| 


| caſhire to remove a poor Man to 
H. in Cheſhire, who by an Order 
of two Cheſhire Juſtices was remo- 
ved to S. in Herefordſhire; 
4 Qucſtion, whether the Cheſhire 
Juſtices could make ſuch an origi- 
nal Order without an Appeal from 
the Lancaſhire Order ; but this 
Order was informal, becauſe it did 


not ſet forth that the _ Man was | 


laſt legally ſettled at & 288 
A Widow having three Children | 


married one wii was ſettled in an- 
other Pariſh; the Children ſhall 


not follow the Mother, and be ſet- 
tled with the Father-in-Law, un- 
leſs they were ſeven Years old, but 


muſt continue in the Pariſh whewn 


their Father was ſettled. 279, 


280, 449 


Where a poor Man coming into a 


Pariſh with a Certificate call gain 


a Settlement, and where not. 346 


Where the Parents are Vagabonds, 
the Birth of a legitimate Child 
gains a Settlement. 433 


Orerſeer of the Poor appointed by 


two juſtices, there lies no Appeal 
to the Seſſions. 160 


One who had a Country Houſe in //. 


but lived moſt Part of his Time in 
London, was choſen Overſeer of 
the Poor in H. not good. I 60 
Where the Defendants. avowed as O- 


verſecrs of the Poor. 362 


Outlawry pleaded i in Diſability, not 
good. 


if executed by 


it was 


The Plaintiff may refuſe a Plea of 
— Outtawry unlels Proceſs is annexed. 
Page 221 

A Foreigner who was never here was 
outlawed, and his Ship was taken 
on a C:pies Utlegntiim; the Court 
would not vacate the Outlawry 
upon Affidavits that the Man was 
never in England, but ordered a 
Writ of Error to be brought, and 


thus the Plaintiff got Bail. 458 


Lands extended on an Outlawry and 


the Cattle of a Stranger being Le- 
vant and Couchant thereon, may 


be taken by a Levari facias. 441 
Jyen, where the Defendant pleaded 


a Record of the ſame Court in 
Abatement, and the Plaintiff cra- 


ved Oyer thereof, if tis not given 
in convenient Time, (972.) the 
next Day, the Plaintiff may ſign 


„Judgment. 453, 454, 517 
Where, upon craving Oyer of the 


Bod and the Condition, and tis 


enter d in hec verba, there the 
Condition is Parcel of the Decla- 
ration, and not of the Defendant's 


Plea. 313 


; | | D. 
Penal Statutes, Informations brought 


on them by the Attorney General 


in the Courts at I/eſtminſter, void 
becaule confined. to the Courts be- 
„ - 466 
Pardon of Murder pleaded, but with- 
out a Writ of Allowauce, not good. 


120 
Pardon general muſt be pleaded with 
the uſual Averments. 132 


Parliament being diſſolved, one com- 


mitted by the Hou fe of Peers ſhall 
not be bailed. 132 


Judgment given in B. R. and rever- 


ſed by Writ of Error in Parlia- 


ment, the new Judgment muſt be 
given there. 180, 181, 319, 3 20 
ed 


Action 
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Action on the Statute for a falſe Re- 
turn of a Member to Parliament. 


Page 232 
Where a private Act of Parliament 


declared ſuch Judgments to be 
void, yet they are not // facto 


ved; and if not pleaded to the Ju- | 


riſdiction of the Court below, yet 
upon the Return of a Ca. ſa. the 
Act of Parliament may be pleaded, 
with the neceflary Averments to {ct 
alide the Execution. 274 
Writ of Error in Parliament is abatcd 
upon the Ditlolution, and B. R. 
may proceed to Execution W ROE 


a Remittitir. 1 


Petition may be made by Joints 


nants of an Advowſon, by Deed. 


of Covenant between themſelves. 
5 8 „„ 18 
 Pawnbroker indicted. 27 


Perjury, Indictment for Perjury laid 


too general. 411 


Perpettity, * book the Limitation of 
a Term for Years tends to Perpe- 


tuity, where nor. = 66 ] 
Plea, where the Defendant ſhall be 


compelled to plead _ wiltanter, 


where not. 320 
Plea of another Action brought for 
the ſame Cauſe, and Judgment in | 


that Action.” 7 4355, 456 
Pledges in a Plaint are only Sureties 
to the King. 143 


Policy ot Allurance, Caſe upon it. 


216 


. Poor Rate, extraparochial Places may 


be taxed to contribute for Relief of 


the Poor. 85 415 
Mandamus to the juſtices of Peace to 


ſign a Poor- Rate. 450 
Where Part of the Inhabitants ap- 
pcal from a Poor-Rate, the Sel- 

_ tions may vacate the Whole Rate. 
464 


Quit-Rents may is taxed to the Re- 
lief of the Poor. 14 
1 


| Pozzer to make Leaſes. 4.27 


Poor-Rate confirmed by the Seſlions, 
ut did not ſay that it came before 
that Court upon an Appeal. Page 
58 

Poſſefionatus fuit, without ſhewing 
any Title, not good in a Tuſtifica- 


tion for a "Treſpaſs. 9, 84, 444 
Poſſeſſion is good againſt a Wrong- 
Doer. y 


of * * 4 | 
Poſi-maſter, Action will not lie a— 
gainſt him for a Letter miſcarricd, 


in Which there were Lschequer- 
Bills. 487 


Prerogative of the King to preſent by 
Ceſlion. 314 


Preſcr /ption for Common pleaded. 


=.05 
What Words will amount to a Pre- . 
ſcription. 8 


7 Preſcription for Common of Paſture 


for all Cattle levant and couchant 
at all Times in the Year; this was 
tound by the Jury, but that Sheep 
were excepted for ſome Time; 


this is a Failure of the Preſcription. 


241 
Preſcription for Common for Sheep; 
the Jury found that he had Com- 
mon for all other Cattle levant and 

couchant, as well as Sheep, good. 


220 


| Preſcription. againſt a Preſcription, 


not good without a Traverſe. 117 
Preſeurment of an Offence after the 
Offender was taken, _ 78 
Priſoner, Judgment againſt | him in 
Cuſtody; and it not charged in 
Execution within two Terms, he 
ſhall have a Superſedeas, and be 
diſcharged upon common Bail. 469 
Privilege, where tis not well plead- 


ed. 363 

Privilege of an Attorney when Plain- 
OT ne 126 

Prize, what it is. 32 


Pr1 20 
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Prize or no Prize is Within the Juriſ- 
dition of the Court of Admiralty. 


Page 476 

Probate, an Executor may maintain 
'Trover before Probate. I 54 
Where Caution is required before 
Probate. 458 
Profert hic in Curia Literas teſt a- 
mentarias. 68 
Profert hic in Curia, where neceſſa- 
ry, where not. 1 


Prohibition granted after Sentence in 


the Spiritual Court.” 33. 34, 975 


142 


Where there is a Compoſition for 
Tithes a Prohibition will lie. 70 


Where it was granted upon the Spiri- 


tual Court refuſing a Proof by one | 


Witneſs. - "243 
Not granted for a Matter done in the 


Church-yard, upon a Suggeſtion 
that the Place was a Lay Fee. 152 


Not granted for defamatory Words 


ſpoken i in London. 2131 


Property of Goods pleaded in a Stran- 


ger, where well in Bar, and not | 
in Abatement. | 243 


In Replevin, Property pleaded in an- 


other, and good. ol 


After Judgment, upon an Information | 


of Seiſure of Goods as forfeited, the 
Property is develied out of the firſt 
Owner. 242 

Proſecution, what hall be a PO 
tion with Effect. 


Pfote ſtamdlo, Plea by Proveſtanth. 
89, 98 


Purchaſe, where the Hcir ſhall take 
by Purchaſe, where by Deſcent. 


273 


Onaker is not to have any Office or 


Place of Profit within the Govern- 
ment; and the Admitting him to | 


Freedom in a Corporation after he 
had ſerved an Apprenticeſhip, is no 
Place of Profit. 448 


Quando, by that W a the Defence 
is full, where to be omitted, where 


not. Page 23 
OVnare Impedit, the Pleadings in 5 
not good. x 212 


3 
One Pare, Preſcription Dy a Que 


| Eſtate not good of a Term for 


Years. 432 


not within the Statute 323-76: $. 
cap. 37. and therefore * 


j cannot bring Debt tor the Arrears 


Ok t. 91 


Prod - cam pro e wvidlicet quod 
um, Oc. where good and not 
good. 216 


. | : 
Rate, Indictment for not making a 


293 
Recognizance for to proſecute with 


ſuit, nor the Judgment affirmed, 
tis a Proſecution with Effect, An 
the Recognizance is not forfeited. 


34D - 


Relief, Afumpſl t will not lie for a 


late to the Day of Filing the Origi- 
nal, and bind the Lands, and not 
only from the Time of the Judg- 


ment given. 245 
Where a ſubſequent Word ſhall re- 
late to a Thing preceding. 261 


Remainder, Deviſe to R. H. for Life, 
and after his Deceaſe to the Heirs 
Males of the Body of R. D. now 
living, who had then a Son : Ad- 


bes in Tail veſted in him as a 


now living, were a ſufficient De- 
ſcription of his Perſon. 155 


Remainder 


Ornit-Rent iſſuing out of a 3 | 


Uno Warrants, Judgment | inn it. 18 


Rate to re· imburſe Conſtables. 


Effect; if the Plaintiff is not non- 


Relief. 91 


Reddendo ſingilla fi als 224, 294 
| Relation, where a Judgment ſhall re- 


judged, That he had a preſent Re- 


Purchaſer; and that the Words 
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Remainder in Tail raiſed by a Cove- 
nant to ſtand ſeiſed. Page 40 
Where a Remainder limited to the 
Heirs of his Body is a Contingent 
Remainder, and veſted in him by 
Purchaſe, and not by Deſcent, 
and fo not barr d by a Fine. 273 
Remainder, where tis contingent, and 
not veſted, 274 


W here ts contingent, and not an 


xecitory Deviſe. 310 
Rerntr if muſt be entered, tho' the 
Writ of Error in the Exchequer- 


Chamber abated by the Death of 


the Plaintiff in Error. 236 


Net, Action of Debt for Rent where 


the Plaintiff had no Reverſion. 
170,171 


Rent, Debt due for it, and on a Bond, 


are in equal Degree. 5 511 
Repleader, where there ſhall be a 


Repleader in an immaterial Iflue, | 
371 | 
Replecin, in Replevia the Avowant 


is in Nature of a Plaintiff. 122. 


179 


Pleadings in Replevin, good and not 
good. 186 


Replevin, the Condition of a Bond 


in Replevin in an inferior Court, 
good. . 248 
Replication, where the Breach of a 
Condition need not be aſſigned in 


the Replication. e YES 
Where a Replication may be conclu- 
ded in Bar. 433 


Reſercation, where an Exception in 
a Leaſe ſnall amount to a Reſerva- 
tion. 232 
Reſervation of Rent ſecundum ratam, 
not good. 234 
Refiduary Legatee dying before the 
Debts are paid. 52 
Reſtitution, where it muſt be award- 


ed immediately upon a forcible En- 


1 497 
Reverſion, Deviſe of an Houſe to 
one for Life, and all his Mcfluages 


1 


me * 


to another Fee, the Reverſion Ot 
the Houſe paſſes. Page 50 
The Plaintiff had no Reverſion, yet 
an Action of Debt will lie for 
Rent. 161 
Revocation, the Power thereof de- 
ſtroy d by levying a Fine. 9 3 2 
A ſecond Will ſhall not revoke the 
firſt, if the ſecond is not a good 
Will i in Law. 80 


Of Revocations by Act in Law. 81 


Where the Power of Revocation was 
well purſu'd. | 292 
Riot, where the Sheriff need not be 


preſent. upon a Conviction for a 
Riot. 38 3 a 


8. 


Scaudalous Words ſpoken of a Mer- 
chant, (s.) That he is a pitiful 


Fellow, and not able to pay ” 
Delts, actionable. 


Words ſpoken of a Widow, (218) 
That ſhe was never married; 


this is a ſpiritual Defamation, 498 


Scaudalum Magnatum, the Liſis is 
not to be changed in the Action. 


400 
Kire facias againſt an Executor on a 
Judgment in Ejectment, not good. 


2 


To have Execution againſt the Bail. 


By Executors on a Judgment mad 
by the Teſtator. 9, 69 
Scire facias quod habeat Exccutic- 
nem, and Judgment thereon, this 
doth not alter or enlarge the firſt 
Judgment. | 02 


| Where a joint Judgment was againit 
Two, and one died before Execu-" 
tion, the &ire facias ought to be 
brought againlt both. 105 


It need not "be brought againſt the 


Tertenants on a Writ of "Error to 


reverſe a Common Recovery. 111 


Where 


„ 


7 


5 


The TABLE. 


Where Execution may de taken out 
without a Sczre factias to revive the 
Judgment. Page 236, 283 


Scire facias againſt an Adminiſtra- 


tor, Tefte 24 Ofiob. and return- 


: Feds: Teſte 31 Ofltob. and re- 
turnable 7 Novemb. it was objected 


that theſe Writs were irregular, | 


becauſe there were not 15 Days | 
excluſive between the 24th of Oc- 
tober and the 7th of November ; 
but adjudged well, there being 
eight Days excluſive between the 
70% and Return of each Writ. 
468 

Sehoolmaſter proſecuted in the Spi- | 


ritual Court for keeping a School | 


without a Licenſe, a Prohibition 


was granted, becauſe the Statute 
inflicts a Penalty of 405. per Diem. | 


464 


Seifitus fuit, and doth not ſay of 


what Eſtate, ill. 


Seizure of Goods forfeited, where 
well pleaded. 5 33 
Seſſions cannot make an original Or- 


der to diſcharge an Apprentice. 


did not ſay quarterialem, not good. 
422 

Seſſions muſt affirm or vacate the firſt | 
Order, and it may be vacated by 
Implication. 223 


Sheriff, where there are Two, and 


one of them is Party to the Suit, 
the Fenire facias may be directed 
to the other. 214 


Sheriff s Bond, Pleadings in Debt 


thereon. | „3080, 101 


Sheriff, where he need not be pre- 
ſent upon a Conviction for a Riot. 


383 


Where two Fxecutions are delivered 


to him in the ſame Day, he muſt 
execute that which is firſt delivered. 


419 


—_— 


Where the Sheriff delivers more than 
a Moiety upon an Flegit, tis void- 
able by Writ of Error, or Audits 
querela. Page 453 


| Sheriffwick of Middleſex was granted 
able 3 1 Oftob. and an Alias Scire | 


to London by the King. 48 2,483 
mon the Statute inflicts a Penalty 
by Forfeiture, but doth not declare 
the Contract void; but yet ſuch 
Contracts being againſt Law, are 
always held void. e 


| Simony in ſelling a Curacy, and ta- 


king Money to admit Perſons into 
Holy „„ 484 


Siritual Court, where it hath a Ju- 


riſdiction of the original Cauſe, 
may not have a Juriſdiction of the 
Incidents. 143 


Wan the Defendant was cited on 
a Sunday to appear in the Spiritual _ 


Court upon a Libel for Inconti- 
nency, good. 504 
Superſedeas, where Jud gment is had 
againſt a Priſoner, and he is not 
charged in Execution within two 
Terms, he ſhall have a Superſedeas, 
and be diſcharged upon Common 
Bail. 469 


198 Sur pluſase, where the Concluſi ion of 
Ad generalem Sf onem paris, but 


the Plea contra pacem ſhall be Sur- 
pluſage. 95 
Where the Matter ſhall bs: Surplu- 
age. 219, 270, 336, 460 
Surrendree of a Reverſion of Copy- 
hold Lands may have an Action 
againſt the Leſſee upon an expreſs 
Covenant to repair. 1 
Surrender by Tenant for Life to him 
in Remainder, not good, with- 
out the Aſſent of the Surrendree. 
211, 212, 250 
Suri. ſhip, none amongſt joint Mer- 
chants. 171 


| P. 
Tail, where Tenant in Tail makes a 
Leaſe to commence after his Death 


Cccc — 


The 


— —_— A. 
D 


TABLE. 


of any of the "Lands: intailed, tis 

void. Page 258 
Of his Power to make Leaſes. 257 
Taliter proceſſum fuit, not good in 

an inferior Court. 53 
Good in a ſuperior Court. 144, 305 
Taxes, where they ſhall be ro by 
the Leſſee. 


35 
Where the Defendant ſaltied as Cal. 


lector of the Poor-Tax, and fo cer- 
tified upon the Poſtea, he ſhall 
have treble Coſts. 183 
Covenant to pay an Annuity clear of 
all Taxcs, includes Parliamentary 
"Taxes. 438 | 


Tenants in Common may join in an- 


Action of Debt or Covenant. 289 


Tender and Refuſal, how to be apt * 


ed. 


Semper paratts & proſert hic in Gi | 


ria, good without a Tender. 413 


Tenor, ſecundum tenorem & effectum, 
where good, Where not. 


Teſtatium Ca. a. muſt iſſue into the 


County where the Action was firſt 


brought. 


461 
Title. See Eſtate. 


Tort, An Action founded on a Tort 


may be joint or ſeveral. 171, 295 
Debt upon the Statute for not ſetting 
out 'Tithes is founded on a 'Tort, 
and not on a Contract, and there- 


fore one Defendant may be found | 


guilty, and the other may be ac- 
quitted. 361 
Trade, he who exerciſes it by Ser- 
vvants, and was not an Apprentice | 
himſelf, is within the Statute. 163 
Traverſe, where the 'Traverſe in the 
Bar is idle, the Plaintiff may tra- 
verſe it in the Replication. 99, 100 
Preſcription againſt a Preſcription, not 
good without a Traverſe. 117 
In an Avowry where the Bar is not 
good for want of a Traverſe. 165 
W here ſeveral Things may be inclu- 
ded in one Traverſe. 


I 


196 


407, 460 


| Where it was not granted after a Trial 


Traverſe of a Preſcription for Com- 
mon. Page 65 
Of a Preſentment in a Covrt-I.cet, 
good. 74 
Of Matter which might be given in 
Evidence upon the general Iſſue. 
82 
Tee Indifhnent for Treaſon mult 
conclude contra Ligeantiæ ſits de- 
bitum. 317 
Attainder in Treaſon reverſed, the 
Words % vivente comburentur 
being left out of the Judgment. 349 
7 eſpaſs againſt TWO who pleaded in 
Abatement another Action of 
Treſpaſs pending againſt one of. 
them, and good. — 96 
Treſp als Vi & armis may be brought 
in 42 R. and the Damages laid un- 
der 40 g. but not Treſpaſ general- 
ly. 108 
Treſpaſs Vi & armis lies for taking 
Fiſh in Libera piſcaria. 285, 286 
Treſpaſs againſt an inferior Tradeſ- 
man for Hunting. 382 
Treſpaſs will not lie for taking away 
a Negro. 396 
Trial, where a new Trial was grant- 


ed. 499 
at Bar. 507 


Trocer, what ſhall be a Converſion, 
and what not. 183 


Where the Declaration is inſenſible. 


„„ 
Tithes, Compoſition for them, a Pro- 
hibition will not lie. . 
Notice ought not to be given to the 
Parſon of ſetting them out, by the 
Common Law. 1 
Tithes of Clover belongs to him who 
hath the Tithe Hay. 264 
Of Flax belongs to the Vicar as ſmall 
Tiithes. 264 
Tithes for Agiſtment of Cattle. 392 
Cuſtom zn uon deciniando, not good. 


393 


Debt 


he 


TABLE 


Debt for not ſetting out Tithes, the Where it cures idle Works Pg? 


Declaration ill. Page 304 


131 


Libel in the Conſi ſtory - Court for | Where it may be given in Evidence 


Tithes of Land in Lincolnſhire, 

where the Owner lived, who being 
accidentally in York, was cited 
there, 


ſuggeſted the Statute 23 JI. 8. cap.g. 


that he was cited out of his Dioceſe ; 
but the Prohibition was denied, be- | 


cauſe the Suit was local, by Reaſon 


of the Lands out of which the 


Iiithes did ariſe. 476 
V. 

Fariance, a Writ of Error on a Judg- | 
ment in curia noſtra (viz. Fac. 2.) 
when all the Proceedings were in 
the Reign of Car. 2. this is an in- 
curable Variance. 152, 158 

Judgment reverſed for a Variance in 

the Declaration. 

Variance between the ſpecial 1 
ment and the Declaxation. 323 


Caie upon a Demiſe of an Houſe for 


ſeven Years, in which the Defen- 
dant negligently kept his Fire, up- 
on Non demi ſit modo & furma, the 


Jury found the Demiſe, excepting | 


that Part call'd the New Houſe: 
Now by this Exception, the Leſlce 
Was Tenant at Will of the New 
| Houſe, and fo it was not demiſed to 
him for ſeven Years; and for this 


Variance the Defendant had Judg- 


ment. 203, 294 
Fenue, where it may be altered by | 


Privilege of an Attorney when Plain- | L 


tiff, but not when Defendant. 126 


Co oncerning the Laying a Venue. 234, | 
256 


Where it ſhall not be changed in an 
Action of Scanda/um Magnatum. 
400 

7 erditt, Where it cures a Fault in a 
Declaration. = ts $065 206 


Where a Thing ſhall be en 5 
ter a Vercict, | 


and, upon a Prohibition, 


. 


againſt one Who is neither Party 
nor Privy to the Suit. 180 
Where it cures the Inconſiſtency of 
Action. 189 
Where Diſcontinuance of Proceſs is 
cured by a Verdict. 206 
Where the not well aſſigning a Breach 
of an Agreement is cured by a Ver- 
dict. 272 
Where a Verdict doth not cure - 
immaterial Iſſue. 


5 37 
Where it helps an impoſſible Day aid 
389 


in the Declaration. 
Where it helps every Thing which is 
neceſſary to be proved at a Trial. 
1 
Where a Verdict was ſet alt de for f. 
_ regularity. 499 
Viſitor, the Founder and his Heirs are 
Viſitors of Lay Corporations, and 


the Biſhops of Spiritual Corpora- 
tions. 93 


Unie of Churches is at Common La w- 
only a Conſolidation of Tithes; 
but the Boundaries of Pariſhes con- 
tinue as before. 238 
Unity of Poſſeſſion, where it will not 
deſtroy a Preſcription. 
Uſe, which at Common Law was on- 
ly a Truſt, came in the Place of an 
Eſtate. 40 
A Conveyance by Way of Uſe ſhall 
be conſtrued according to the In- 
tention of the Partics. 343 
Uſurious Contract. 67 
Where the Conſideration is neither 
uſurious nor extorſive. 252 
W. 
Hager, &e. an " Trdebitatus aſſumpſir 
will not lie for a Wager, or tor 
Money won at Play. 1 
Mages of Labourers, where the Ju- 
ſtices of Peace have no Juriſdiction. 


156 
arr. 5 


240 -- 
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Jl arrant directed to a wrong Officer, 


not good. _. age 78 


Church-wardens committed by a War- 
rant for not accounting, there to 


remain till duly diſcharged accord- 


ing to Law, not good; for it 
ſhould be, there to remain till they 
account. T7 151 
Warrant of Commitment ill conclu- 
ded. . 291 
FF ater-cou iſe, Action for diverting it. 
84 

The Plaintiff in the Action muſt prove 


the Mill to be an ancient Mill. 84 
Way, Preſentment by a Juſtice of 
Peace, upon his own View, that | 


Highw ay was out of Repair; upon 
Not guilty pleaded, the Jury found 


that it was out of Repair, but that | 


it was not an Highway. 2212 


Acton on the Caſe for , a 


Way. 


Vill atteſted by two Witneſſes, = a 4 


Codicil annexed atteſted by two 
more, yet both together will not 
make à good Will. 35 


Will atteſted by three Witneſles, 


whereof the Deviſee of the Lands 


was one, not good, becauſe he can- 


not be a Witneſs for himſelf, 514 
Witneſs, Proof by one Witneſs, good. 


142 
And a Prohibition granted. 144 


Mod, not tithable de communi jure, 


but by Cuſtom. 303 
tes = 4 See 3 Wards 


Vrit of Error in the Exchequer- 
10 08 abated by the Death of | 
the Plaintiff in Error; a Remitti- 
tur muſt be entered, otherwiſe the | 


— 


Plaintiff, in -the original Action, 


muſt bring a Sire facias to revive 
the Judgment. Page 236 
Writ of Error depending, where it 


may be pleaded in Abatcmenr, and 
not in Bar. I 


Writ of Error brought by one w where 


the Judgment was againſt Two. 7 


Writ of Error without Bail put in, 
yet 'tis a Superſedeas. 28 
Writ of Error without a Scire facias 


ad audjendum Errores. ao 
Writ of Error to reverſe a Common 


Recovery, a Sire facias muſt be 
brought againſt the Tertenants, 
where 8 e 


Writ of Error, where the Plaintiff in 


Error need not give a new Recog- 


Writ of Fine will lie on a Judgment 


in Ejectment quod recuperet, Gc. 


before a Writ of Inquiry executed. 


Writ of Error coram vobis reſiden. 


282 


Such a Writ of Error is no Superſe- 


deas. 368 


Mrit of Jiquiry, returnable a Day 
after Term, but executed within 
the Term, amendable. 70 

After a Verdict on a Writ of Inquiry, 
the Plaintiff cannot diſcontinue, un- 
leſs the Defendant will conſent. 86, 


tis to be granted, where not. 362 


Attaint will not lie againſt the Jury 
upon a Writ of Inquiry. 362 


Where a ſpecial Entry Was s made of a 
Writ of Inquiry. 2371 


. 


nizance. „ ps I 28 -:. 


„ 


87 
Writ of Inquiry of Damages, where 


